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22  CASES  IN  THE  SUPREME  COURT 

May  Term,    wag  done,  and  Jones  was   to   enter  satisfaction  of  said 

: —  judgments,  return  the  note  for  50  dollars,  and  at  some 

Doolittle  future  t|me  to  settle  with  the  complainant  for  the  sum  he 
Jones  had  paid  in  advance,  and  for  the  value  of  the  improve- 
ments made  by  him. 

It  is  then  charged  that  Jones  returned  the  note  for  50 
dollars,  and  pretended  to  execute  a  release  of  the  judg- 
ment for  205  dollars,  but  would  not  re-pay  the  money 
Doolittle  had  advanced  or  settle  with  him  for  the  improve- 
ments; and  instead  of  releasing  the  judgment  for  102 
dollars  and  50  cents,  he  xhad  caused  an  execution  to  be 
issued  to  enforce  its  collection. 

The  defendant,  Jones,  filed  his  answer,  and  moved  to 
dissolve  the  injunction.  During  the  pendency  of  the  mo- 
tion some  depositions  were  taken,  which,  being  published, 
the  motion  was  submitted  and  sustained  by  the  Court. 

The  answer  admits  that  the  defendant  sold  the  land  to 
the  complainant  for  700  dollars,  of  which  150  dollars  was 
to  be  paid  in  hand,  (but  of  which  about  100  dollars  only 
was  paid,)  and  550  dollars  on  time,  for  which  the  com- 
plainant executed  boo  notes  for  200  dollars  each,  one  note 
for  100  dollars,  and  one  for  50  dollars.  It  is  denied  that 
the  terms  of  the  agreement  to  rescind  were  as  stated  by 
the  complainant;  and  the  defendant  says  he  was,  (in 
consideration  of  the  recision  of  the  contract,)  to  surrender 
one  note  for  200  dollars  and  the  note  for  50  dollars, 
enter  a  release  of  the  judgment  for  205  dollars,  and  for  2 
dollars  and  50  cents  of  the  judgment  for  102  dollars  and 
50  cents,  all  which  was  done  by  him.  He  positively  de- 
nies that  he  was  to  release  the  balance  of  the  judgment 
last  mentioned,  or  to  pay  the  complainant  any  thing  for 
the  purchase-money  he  had  paid  or  the  improvements  he 
had  put  upon  the  land. 

Nothing  is  proved  by  the  depositions  relative  to  the 
terms  of  the  contracts  betwen  the  parties ;  and  as  the 
material  averments  in  the  bill  upon  which  the  injunction 
was  predicated  are  positively  denied  by  the  answer,  and 
are  entirely  unsupported  by  proof,  the  motion  to  dissolve 
the  injunction  was  rightly  sustained. 
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■ 

Per  Curiam. — The  judgment  is   affirmed  with  costs,    May  Term, 


&c. 


1850. 


/.  Robinson,  for  the  plaintiff.  Tm  arm 

A.  Davison,  for  the  defendant.  Grawvord. 


The  State  v.  Crawford. — In  Error. 

THIS  was  an  indictment  against  Archibald  Crawford, 
Junr.,  for  forgery.  There  are  four  counts  in  the  indict- 
ment charging  that  the  defendant,  being  in  possession  of 
a  promissory  note  for  the  payment  of  100  dollars  by  one 
McNaughton  to  Archibald  Crawford,  or  bearer,  feloniously 
did  forge,  on  the  back  of  said  note,  an  assignment  of  the 
same  to  himself  in  these  words : 

"I  assign  the  within  note  to  Archibald  Crawford,  Junr. 

"Archibald  Crawford" 

The  first,  third,  and  fourth  counts  allege  that  the  as- 
signment was  made  with  intent  to  defraud  McNaughton, 
and  the  second  count  charges  that  it  was  made  to  defraud 
Archibald  Crawford. 

The  indictment  was  quashed  on  the  motion  of  the  de- 
fendant. 

We  are  not  informed  of  the  grounds  upon  which  the 
indictment  was  held  bad,  but  we  can  perceive  no  defect 
in  the  second  count,  at  least,  which  charges  that  the 
assignment  was  forged  with  intent  to  defraud  Archibald 
Crawford.  Although  a  note  payable  to  a  certain  person 
or  bearer  may  be  transferred  by  mere  delivery,  the  payee 
may  transfer  it  by  indorsement,  and  if  he  does  so  he  in- 
curs the  ordinary  liability  of  an  indorser.  Story  on  Bills, 
c.  7,  s.  200.— 1  Ld.  Raym.  442.-3  Johns.  R.  439.-2 
Hill's  N.  Y.  R.  80.— 3  id.  232. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
for  further  proceedings. 

/.  B.  Howe,  for  the  state. 
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May  Term, 

ISM*-  SlLNER  V.  BuTTERFlELD. III  ElTOI\ 


Dos 
v.  All  Courts  possess  inherent  power  to  correct  clerical  mistakes  in  their  pro- 

^ALL#  ceedings. 

A  MOTION  was  made  before  a  justice  of  the  peace 
to  set  aside  an  execution  issued  upon  a  judgment  ren- 
dered by  said  justice,  and  a  levy  made  by  virtue  of  the 
same,  because  the  execution  did  not  correspond  to  the 
judgment.  The  defendant  interposed  a  cross-motion  to 
amend  the  execution.  The  first  motion  was  overruled 
and  the  second  allowed.  The  errors  in  the  execution 
were  clerical,  one  a  few  cents  variation  in  the  aggregate 
of  the  debt,  interest,  and  costs,  and  the  other,  the  substi- 
tution of  the  figure  3  for  the  figure  4  in  the  date.  The 
case  was  taken  to  the  Circuit  Court  by  certiorari,  and  the 
judgment  of  the  justice  affirmed. 

It  is  admitted  that  the  Circuit  Court  possesses  power, 
when  applied  to  in  the  first  instance,  to  permit  the  amend- 
ment of  executions  from  that  Court ;  but  it  is  denied  that 
a  justice  of  the  peace  possesses  power  to  make  such 
amendments.  But  we  think  all  Courts  possess  inherent 
power  to  correct  clerical  mistakes  in  their  proceedings. 

The  judgment  is  affirmed  with  costs. 

H.  Cooper  >  for  the  plaintiff. 


Doe  on  the  Demise  of  Applegate  v.  Hall. — On  Appeal. 

EJECTMENT  for  the  west  half  of  lot  No.  104,  in  the 
town  of  Connersville.  Judgment  for  the  defendant.  The 
defendant  confessed  lease,  entry,  ouster,  and  possession. 
The  plaintiff  gave  in  evidence  a  deed  to  the  property 
described  in  the  declaration,  and  there  was  further  evi- 
dence given  tending  to  show  a  dispute  between  the 
parties  as  to  the  location  of  the  boundary  line  of  the 
premises  sued  for   and   the  adjoining  lot;  but  as  the 
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defendant  had  confessed  himself  to  be  in  possession  of  H*T  t«m, 

|  OKA 

the  premises  sued  for,  we  do  not  see,  if  the  plaintiff 


proved  title  thereto  in  his  lessor,  how  the  question  about  ***■ 
die  boundary  could  well  be  got  before  the  Court.  To  Hall. 
have  determined  that,  it  seems  to  us,  the  defendant  should 
not  have  admitted  himself  in  possession  of  said  half  lot, 
but  have  left  the  plaintiff  to  prove  the  fact,  in  doing  which 
he  would  necessarily  have  had  to  prove  the  boundary ;  but 
on  this  part  of  the  cause  we  decide  nothing,  as  it  is  here 
simply  on  the  weight  of  the  evidence,  and  we  do  not 
think  the  record  purports  to  contain  it  all,  and  it  is  ob- 
jected by  the  appellee  that  it  does  not. 

The  bill  of  exceptions  commences  thus :  "On  the  trial 
the  following  evidence  was  given.9'  Then  follow  certain 
matters  of  evidence,  at  the  end  of  which  is  a  period.  The 
record  then  proceeds  by  saying :  "  The  evidence  closed, 
and  thereupon  the  Court  found,"  &c.  Now,  though  the 
record  states  that  "  the  following  evidence"  was  given,  it 
does  not  thereby  exclude  the  conclusion  that  other  evi- 
dence besides  "the  following"  was  also  given.  And 
though  the  record  states  that  "  the  evidence  closed,"  as  of 
course  it  did,  before  the  finding  of  the  Court  upon  it,  still 
it  does  not  follow  that  it  closed  at  the  point  where  this 
record  ceases  to  contain  a  copy  of  it,  and  that  that 
copied  is  all  upon  which  the  Court  found.  The  counsel 
for  the  appellant  insists  that  the  fair  construction  of  the 
language  of  the  bill,  at  its  commencement  and  close, 
taken  together,  is  to  make  it  declare  that  it  contains  all 
the  evidence;  and  he  quotes  the  expression  at  the  close, 
and  argues  upon  it  accordingly,  as  being  "the  evi- 
dence here  closed ;"  that  is,  at  the  termination  of  that 
copied.  But  the  word  "here"  is  not  in  the  bill;  were 
it,  we  should  probably  come  to  a  different  conclusion  on 
this  point.  It  would  materially  affect  the  signification  of 
the  expression. 

The  judgment  is  affirmed  with  costs. 

/.  S.  Newman,  for  the  appellant. 

S.  W.  Parker,  for  the  appellee. 
Vol.  II, 
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Branham  and  Another  v.  Rose. — On  Appeal. 

Brabham 
y. 

Boa*.  THIS  was  a  bill  in  chancery  filed  by  Rose  against  the 

Branhams  and  one  Durham.    The  Branhams  answered. 
Decree  pro  confesso  against  Durham. 

The  cause  was  submitted  to  the  Court  on  bill,  answer, 
and  depositions. 

The  facts  necessary  to  be  noticed  are  as  follow : 

In  March,  1842,  Rose  and  Durham  recovered  judgment 
against  the  Branhams  for  a  certain  sum  of  money ;  and 
Durham,  subsequently,  viz.,  on  the  11th  of  March,  1842, 
assigned  his  interest  in  the  judgment  to  Rose. 

Afterwards,  on  the  22d  of  March,  1842,  Durham,  in  the 
name  of  Durham  and  Rose,  in  consideration  of  the  indi- 
vidual debt  of  Durham  to  the  Branhams,  gave  the  Bran- 
hams a  receipt  for  part  of  the  said  judgment.  This 
receipt  was  taken  by  the  Branhams,  with  full  knowledge 
of  the  previous  assignment  of  Durham's  interest  in  the 
judgment  to  Rose. 

The  Branhams  paid  the  judgment,  except  the  part  of 
it  covered  by  the  receipt,  which  part  they  refused  to  pay. 

The  Circuit  Court  decreed,  that  the  receipt  above  re- 
ferred to  be  cancelled;  that  execution  issue  on  the  judg- 
ment as  though  the  receipt  had  not  been  given ;  and  that 
the  judgment  be  collected  as  to  the  sum  named  in  the 
receipt. 

We  think  the  evidence  shows  that  the  receipt  for  part 
of  the  judgment  was  procured  by  a  fraud  practiced  by 
Durham  and  the  Branhams  on  Rose;  and  that  the  Circuit 
Court,  therefore,  correctly  set  aside  the  receipt. 
>  The  decree  is  affirmed,  with  5  per  cent,  damages  on  the 

amount  of  the  receipt,  with  costs. 

M.  C.  Eggleston,  for  the  appellants. 

J.  6.  Marshall,  for  the  appellee. 
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Young  v.  Lorbb  and  Another. — In  Error. 

THIS  suit  was  commenced  by  a  bill  in  chancery  filed 
by  Young.  The  bill  alleged  that  Brunton  was  indebted  to 
Young  by  a  promissory  note  for  the  payment  of  20  dol- 
lars; and  that  Loree,  by  falsely  representing  that  he  had 
commenced  a  suit  against  Young  for  slander,  induced  the 
latter  to  compromise,  by  assigning  to  him  the  note  of 
Brunton,  and  executing  to  him  another  note  for  the  pay- 
ment of  30  dollars.  The  object  of  the  bill  was  to  have 
the  note  for  30  dollars  cancelled,  and  the  assignment  of 
the  note  of  Brunton  set  aside. 

Loree  answered,  admitting  that  he  had  threatened  to 
bring  a  suit  against  Young  for  slander,  because  the  latter 
had  falsely,  maliciously,  and  without  probable  cause, 
charged  one  John  C.  Wright  and  the  defendant,  (Loree,) 
with  having  robbed  him  of  his  pocket-book  containing  33 
dollars.  He  also  admitted  that  the  notes  were  given  to 
him  in  consideration  of  an  agreement  to  waive  his  right 
of  action ;  but  he  denied  that  he  had  made  any  false 
representations  whatever  to  induce  Young  to  make  the 
compromise. 

Several  depositions  were  taken,  and  read;  and,  upon 
the  hearing,  the  bill  was  dismissed  for  want  of  equity. 

Upon  an  examination  of  the  testimony,  we  are  of 
opinion  that  the  charges  made  in  the  bill  and  denied  by 
the  answers  are  not  sustained  by  the  proof.  We  think, 
therefore,  the  bill  was  rightly  dismissed,  without  reference 
to  the  question  whether  the  facts  charged  would,  if  fully 
proved,  have  constituted  sufficient  grounds  for  the  relief 
prayed  for. 

The  decree  is  affirmed  with  costs,  &c. 

/.  8.  Reid,  for  the  plaintiff. 

/.  Yaryan,  for  the  defendants. 


May  Term, 
1850. 

Youxo 

Y. 
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„  Hays  and  Others  v.  Hays. 

Hats 

▼. 
Hats.        Uncertainty  in  an  award  renders  it  void. 

Courts  of  Equity  will  entertain  jurisdiction  to  cancel  or  set  aside  an  in- 
strument void  on  its  face. 

Ttutdaf,  ERROR  to  the  Dearborn  Circuit  Court. 

May  28.  Smith,  J. — A  bill  in  chancery  was  filed  by  Abiah  Hays, 

containing  a  statement  of  facts  substantially  as  follows : 
In  June,  1845,  the  complainant  purchased  a  farm  of  one 
Fox.  The  latter  person  had  previously  purchased  the 
farm  at  a  sheriff's  sale.  It  was  sold  as  the  property  of 
Job  Hays,  and,  by  the  decree  ordering  the  sale,  the  sheriff 
was  ordered  to  give  the  purchaser  possession.  At  the  time 
of  the  sale  Job  Hays,  with  his  son,  Joseph  H.  Hays,  and  his 
son-in-law,  Coridon  Swift,  were  living  upon  the  premises ; 
and  on  the  17th  of  June,  1845,  the  complainant  and  those 
persons  made  the  following  agreement  in  writing : 

"  Memorandum  of  an  agreement  made  between  Abiah 
Hays,  and  Job  Hays,  and  Coridon  Swift.  First,  the  said 
Abiah  Hays  agrees  to  permit  the  said  Coridon  Swift  and 
family,  with  Joseph  H.  Hays,  who  is  a  party  to  this  agree- 
ment, to  live  in  the  house  on  the  farm  which  the  said 
Abiah  lately  purchased  of  Charles  Fox,  on  which  the  said 
Swift  and  Joseph  now  live ;  and  to  harvest,  and  take  the 
crop  of  wheat,  and  have  the  use  of  the  farm,  and  house, 
and  stable.  The  said  Job,  Coridon,  and  Joseph,  give  full 
possession  of  all  the  farm  and  crop  of  corn,  and  agree 
to  hold  as  tenants  under  the  said  Abiah.  They  are  to 
keep  up  fences,  and  are  at  liberty  to  remain  on  the  place 
until  the  1st  of  September  next ;  and  give  to  the  said 
Abiah  full  and  peaceable  possession  of  house,  out-houses, 
stables,  and  farm,  without  notice,  and  in  the  meantime 
commit  no  waste ;  to  pay,  as  rent  to  the  said  Abiah,  five 
dollars  a  month  for  the  use  of  houses,  &c,  and  the  privi- 
leges aforesaid.  And  it  is  agreed  that  the  said  Abiah 
shall  pay  to  the  said  Coridon  and  Joseph  such  sum  as  the 
corn  is  now  worth  in  its  situation ;  and  if  they  cannot 
agree  upon  the  value  of  the  corn  crop,  it  is  to  be  left  to 
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Ezra  Guard  and  Thomas  N.  Williams;  and  their  decision    May  Term, 
to  be  final  between  the  parties."  1 — 

This  agreement  was  signed  and  sealed  by  the  parties.       H*w 

They  did  not  agree  upon  the  value  of  the  corn ;  and,       Hats. 
on  the  12th  of  August,  1845,  the  said  Guard  and  Williams 
were  called  upon  to  make  a  valuation.    They,  according- 
ly, made  the  following  award : 

"  We,  the  undersigned,  referees  chosen  by  Abiah  Hays 
of  the  one  part,  and  Job  Hays,  Coridon  Swift,  and  Joseph 
H.  Hays,  of  the  other  part,  to  view  and  value  a  quantity 
of  corn  on  the  ground,  as  set  forth  in  an  article  to  which 
this  award  has  reference,  made  and  concluded  by  the 
above  parties  on  the  17th  of  June,  1845,  do  award  to 
Joseph  H.  Hays  9  dollars  and  50  cents  for  each  and  every 
acre  of  bottom  corn  on  the  17th  of  June  last,  and  1  dollar 
and  50  cents  per  acre  for  subsequent  tending;  also,  to 
Joseph  H.  Hays  2  dollars  and  50  cents  per  acre  for  the 
hill  corn,  and  1  dollar  and  50  cents  per  acre  for  subse- 
quent tending.  We  also  award  to  Coridon  Swift  6  dollars 
and  50  cents  per  acre  of  bottom  corn,  and  1  dollar  and 
50  cents  per  acre  for  subsequent  tending ;  also,  3  dollars 
and  50  cents  per  acre  for  each  acre  of  hill  corn,  and  1 
dollar  and  50  cents  per  acre  for  subsequent  tending ; 
making  for  Joseph  H.  Hays  bottom  corn,  including  subse- 
quent tending,  11  dollars  per  acre ;  and  for  the  hill,  in- 
cluding subsequent  tending,  4  dollars  per  acre.  Also,  mak- 
ing the  corn  in  the  bottom  to  Coridon  Swift,  including  sub- 
sequent tending,  8  dollars  per  acre,  and  5  dollars  per  acre 
for  the  hill  corn,  including  subsequent  tending." 

This  award  was  signed  and  sealed  by  the  arbitrators. 

The  complainant  refused  to  comply  with  the  terms  of 
this  award ;  and  the  defendants  and  one  Warmsley  gather- 
ed the  corn — there  being  of  it  about  6,500  bushels.  They 
sold  about  3,000  bushels  of  it  to  one  Craft,  at  the  price 
of  about  740  dollars,  which  purchase-money  had  not  been 
paid,  and  there  was  still  remaining  in  the  defendants'  crib 
3,500  bushels,  worth  840  dollars. 

The  prayer  of  the  bill  was  to  have  the  award  set  aside ; 
Craft  restrained  from  paying  the  price  of  the  corn  pur- 
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May  Term,    chased  by  him  to  the  defendants  until  the  further  order  of 

' the  Court;  the  right  of  the  parties  to  the  corn  ascertained 

*T8        and  determined ;  and  for  general  relief. 
Hays.  An  injunction  was  accordingly  granted,  and  the  cause 

was  afterwards  heard  on  the  bill,  answers,  and  deposi- 
tions. 

The  Court  set  aside  the  award ;  found  the  amount  due 
to  the  defendants,  Condon  Swift  and  Joseph  H.  Hays,  for 
the  value  of  the  corn  at  the  time  mentioned  in  their  con- 
tract with  the  complainant,  and  for  the  subsequent  tend- 
ing, and  rendered  a  decree  requiring  Craft  to  pay  into 
Court  454  dollars  and  97  cents  due  by  him  for  the  corn 
he  had  purchased,  354  dollars  and  94  cents  of  which  was 
directed  to  be  paid  to  the  complainant  as  the  amount  due 
him  from  the  proceeds  of  the  corn,  after  deducting  the 
sum  due  the  defendants. 

The  decree  is  objected  to,  on  the  ground  that  the  com- 
plainant had  no  right  to  the  possession  of  the  corn,  with- 
out complying  with  the  terms  of  the  award.  Without  ex- 
amining some  other  alleged  defects,  we  must  regard  the 
award  as  void,  because  it  is  indefinite  and  uncertain. 
Parker  v.  Egglcston,  5  Blackf.  128. — Camochan  v.  Christie, 
11  Wheat.  446. — 6  Pet.  Cond.R.381.  No  definite  sum  is 
awarded  to  be  paid  to  the  defendants  or  either  of  them, 
and  the  award  furnishes  no  data  from  which  the  amount 
to  be  paid  them  can  be  computed.  The  corn  is  valued  at 
four  different  sums  per  acre;  but  neither  the  whole  num- 
ber of  acres,  or  the  number  of  acres  valued  at  each  or 
any  of  the  sums  mentioned  in  the  award,  is  ascertained. 
It  is  evident,  therefore,  that  the  amount  to  be  paid  by  the 
complainant  was  not  determined,  but  was  left  open  to 
subsequent  dispute  and  litigation,  and  for  that  reason  the 
award  was  properly  set  aside. 

It  has  been  doubted  whether  a  bill  to  cancel  or  set  aside 
an  instrument  void  upon  its  face  could  be  maintained,  in- 
asmuch as  the  validity  of  such  an  instrument  might  be 
contested  at  law  whenever  there  should  be  any  attempt 
to  enforce  it  or  to  set  up  any  pretended  rights  under  it, 
but  it  is  settled  bv  the  modern  decisions  that  in  such 
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cases  jurisdiction  will  be  entertained.    "2  Story's  Eq.  Jur.    M»y  TejTO» 

iw       »*/w\                                                                                      1850. 
c.  17,  s.  700.  

Per  Curiam. — The  decree  is  affirmed  with  costs,  &c.  A^EK 

/.  Ryman,  for  the  plaintiff.  WoLr 


Harden  and  Another  v.  Wolf  and  Another,  Admi- 
nistrators of  Wolf,  deceased. 

# 

The  plaintiffs  gave  their  promissory  note  in  1641,  payable  with  6  per  cent 
interest,  which  was  assigned  to  the  defendants,  and  afterwards  the  plain- 
tiffs made  the  following  agreement  on  the  back  of  the  note:  "November 
29,  1841.  It  is  agreed  that  the  within  is  to  bear  at  the  rate  of  10  per 
cent."  Held,  that  the  contract  made  at  the  date  of  the  note  was  merged 
in  the  new  agreement,  and  was  an  agreement  to  pay  the  sum  specified 
with  6  per  cent,  interest  to  the  date  of  the  indorsement,  and  10  per  cent. 
afterwards. 

Held,  also,  that  the  agreement  was  assignable,  and  no  demand  before  suit 
was  necessary. 

APPEAL  from  the  Union  Circuit  Court.  Tuteday, 

Smith,  J. — This  was  an  action  of  assumpsit,  commenced  Ma9  28* 
before  a  justice  of  the  peace,  by  the  appellee  against  the 
appellants.  The  cause  of  action  filed  alleged  that,  on 
the  2d  of  February,  1841,  Harden  and  Hall  made  their 
promissory  note  under  seal,  whereby  they  promised  to 
pay  to  the  order  of  John  Ryder,  on  or  before  the  25th  of 
November,  1841,  550  dollars,  with  interest  from  date; 
that,  on  the  3d  of  February,  1841,  Ryder  assigned  said 
note  to  the  plaintiff's  intestate ;  that,  on  the  29th  of  No- 
vember, 1841,  the  said  Harden  and  Hall  agreed,  in  writing, 
on  the  back  of  the  note,  to  pay  the  same  with  interest 
thereon  at  the  rate  of  10  per  cent.;  and  that  said  note, 
with  interest  upon  it,  had  been  paid,  except  64  dollars  and 
75  cents,  for  which  sum  this  suit  was  brought. 

On  the  trial  in  the  Circuit  Court,  an  appeal  having 
been  taken  from  the  judgment  of  the  justice,  the  plaintiff 
gave  in  evidence  a  note  corresponding  with  that  described 
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M*y  Term,    in  the  cause  of  action,  with  the  following  agreement  in- 

—  dorsed  upon  it: 

^^         "November  29th,  1841.    It  is  agreed  that  the  within  is 
Wolf.       to  bear  at  the  rate  of  10  per  cent.     Harden  and  flafl." 

There  were  also  various  credits  indorsed  upon  the  note, 
from  which  it  appeared  that,  if  the  note  was  payable 
with  6  per  cent,  interest  only,  it  had  been  folly  paid  before 
the  suit  was  commenced. 

The  plaintiff  obtained  a  judgment  for  63  dollars  and 
28  cents — the  Court  calculating  the  interest  at  the  rate  of 
6  per  cent.,  up  to  the  date  of  the  agreement  to  pay  10  per 
cent.,  and  10  per  cent,  from  that  time  to  the  date  of  the 
judgment. 

The  appellants  object  to  the  declaration,  or  cause  of 
action,  because  it  does  not  aver  a  consideration  for  the 
promise  to  pay  10  per  cent. 

They  also  contend  that  the  indorsement  is  merely  a 
memorandum  of  a  new  agreement  between  the  parties 
and  no  part  of  the  note;  that  it  is  not  shown,  either  by 
the  pleadings  or  the  evidence,  that  the  time  had  elapsed 
when  the  appellants  were  bound  to  pay  interest  at  the 
rate  of  10  per  cent.;  and  that  if  such  time  had  elapsed, 
or  there  was  no  special  time  agreed  upon,  it  was  neces- 
sary that  there  should  have  been  a  special  demand  of 
payment  made  before  the  suit  was  commenced. 

We  think  the  contract,  made  at  the  date  of  the 
note,  to  pay  the  same  with  6  per  cent,  interest,  was 
merged  in  the  new  agreement  made  at  the  time  of  the 
indorsement,  and  that  the  note,  with  the  indorsement, 
imports  an  agreement  to  pay  the  sum  therein  specified 
with  6  per  cent,  interest  to  the  date  of  the  indorsement, 
and  10  per  cent,  thenceforward  until  the  note  should  be 
paid.  The  new  agreement  amounted  to  the  same  thing, 
in  effect,  as  if  the  note  had  been  cancelled  and  a  new 
note  had  been  executed  bearing  10  per  cent,  interest.  At 
the  date  of  this  indorsement,  an  agreement  in  writing  to 
pay  interest  at  the  rate  of  10  per  cent,  was  valid,  under 
the  statute  upon  that  subject,  but  such  an  agreement 
could  not  be  made  to  exist  independent  of  the  note  or 
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debt  to  which  it  had  reference,  so  as  to  be  assignable    May  Term, 
separately.  1850' 

The  judgment  is,  therefore,  right.  The  agreement  Sl^DE 
sued  upon  was  assignable  under  the  statute,  and  hence  The  State. 
imports  a  consideration.  Nichols  v.  Woodruff,  8  Blackf. 
493.  And,  regarding  it  as  an  agreement  to  pay  a  sum  of 
money  generally,  or  on  demand,  with  interest  at  the  rate 
specified,  no  demand  before  suit  was  necessary.  Brad- 
field  v.  McCormick,  3  Blackf.  161.— Chit,  on  Cont.  733,  (7 
Amer.  Ed.). 

Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent. 
damages  and  costs. 

/.  S.  Rcid,  for  the  appellants. 

/.  S.  Newman,  for  the  appellees. 


Slade  and  Others  v.  The  State,  on  the  Relation  of 

McClaskey  and  Others. 

Debt  on  the  bond  of  a  pilot  and  his  sureties,  charging  negligence  in  piloting 
certain  boats.  The  defendants  offered  to  prove  that  the  pilot  possessed 
sufficient  skill  to  pilot  a  boat,  but  the  Court  refused  to  permit  this  to  be 
given  in  evidence.  Held,  that  there  was  no  error  in  this ;  the  question 
was  not  whether  he  was  capable  of  piloting  a  boat  skillfully,  but  wheth- 
er he  did  so  in  the  present  case. 

The  evidence  is  usually  closed  with  the  plaintiff 's  rebutting  testimony ;  if 
the  defendant  would  introduce  further  testimony,  he  must  show  some 
special  cause. 

ERROR  to  the  Clark  Circuit  Court.  Tuesday, 

Perkins,  J. — Debt  on  the  bond  of  Slade  and  his  sureties,  ay 
charging  the  former  with  negligence  in  piloting  certain 
boats  over  the  falls  of  the  Ohio  river.  Pleas — 1.  Not  guilty 
of  carelessness  in  piloting  said  boats  ;  2.  That  said  boats 
were  not  lost  by  the  carelessness  of  said  pilot;  3.  That 
said  pilot  never  conducted  any  boats  of  the  relators 
of  the  plaintiff  over  the  falls.  All  these  pleas  concluded 
to  the  country,  and  to  them  all  the  similiter  was  added. 

Vol.  II.— 5 
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Miy  Term,    Jtury  trial,  and  verdict  for  the  plaintiff.    Motion  for  a  new 

'. —  trial  overruled,  and  judgment  on  the  verdict.    Some  in- 

r£DE  structions  of  the  Court  are  copied  by  the  clerk,  but  as 
Thb  State,  they  are  in  no  bill  of  exceptions,  they  are  not  before  us. 
The  evidence  is  not  upon  record,  and  hence  we  cannot 
review  the  decision  upon  the  motion  for  a  new  trial. 

There  are  but  two  points  in  this  case  for  our  considera- 
tion. 

The  defendants  offered  to  prove  that  Slade  possessed 
sufficient  skill  to  pilot  a  boat  over  the  falls.  The  Court 
refused  to  permit  the  evidence  to  be  given.  We  do  not 
see  how  this  could  have  injured  the  defendants.  The 
question  was,  not  whether  he  was  capable  of  conducting 
a  boat  skillfully,  but  whether  he  did  so  in  the  present 
case*.  If  he  did,  and  had  no  skill,  this  action  would  not 
lie.  If  he  did  not,  no  matter  how  much  skill  he  was 
capable  of  exercising,  he  and  his  sureties  must  answer 
for  it. 

The  second  point  is  this.  The  defendant  offered  to  read 
some  depositions  that  had  been  taken  by  the  plaintiff, 
but  not  used  on  the  trial,  to  which  "the  plaintiff  objected, 
because  said  depositions  had  been  taken  in  behalf  of  the 
plaintiff,  and  because  the  defendants  had  closed  their  evi- 
dence, and  the  plaintiff  had  closed  her  rebutting  evidence, 
and  the  Court  sustained  the  objection,"  &c. 

In  Teagle  v.  Deboy>  8  Blackf.  134,  it  is  said : 

"  In  respect  to  what  is  called  the  surrebutting  evidence, 
which  the  Court  rejected,  on  the  pajt  of  the  defendant, 
the  statement  in  the  record  is  too  indefinite  to  enable  us 
to  judge  whether  an  error  was  committed  or  not.  The 
presumption  is,  therefore,  that  the  Circuit  Court  was  right. 
According  to  the  usual  practice,  as  the  pleadings  in  this 
cause  stood,  the  evidence  was  closed  by  the  rebutting  tes- 
timony of  the  plaintiff.  The  state  of  the  case  might, 
however,  have  been  such  as  to  have  entitled  the  defendant 
to  give  further  evidence.  If  such  was  the  fact,  it  should 
have  been  plainly  shown." 

These  remarks  are  peculiarly  applicable  to,  and  are 
decisive  of,  the  point  under  consideration. 
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Per  Curiam. — The  judgment  is  affirmed  with  2  percent.   May  Term, 
damages  and  costs. 


R.  Crawford,  for  the  plaintiff. 

C.  Dewey,  for  the  defendant.  Embiw. 


OOKWSLL 


Conwe^  v.  Emrie  and  Others. 

It  ii  lawful  to  destroy  buildings  in  case  of  a  fire,  when  there  is  reasonable 
a  ground  to  believe  that  it  is  necessary. 

ERROR  to  the  Dearborn  Circuit  Court.  Tuesday, 

Perkins,  J. — This  was  an  action  of  trespass  in  which  Mav^- 
the  defendants  were  charged  with  pulling  down  a  house. 
They  pleaded  not  guilty,  under  an  agreement  authorizing 
them  to  give  in  evidence,  under  that  plea,  every  matter 
that  might  be  got  in  under  any  special  pleas  they  could 
have  adopted.  The  cause  was  tried  by  a  jury,  and  the 
defendants  had  final  judgment  in  their  favor.  The  evi- 
dence is  not  upon  the  record.  The  following  instructions 
are  complained  of: 

"  1.  That  men  acting  in  case  of  fire/ from  sudden  im- 
pulse, and  upon  good  motives,  are  not  to  be  held  to 
stritet  accountability  for  their  conduct;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  crowd  engaged  at  the 
fire,  and  the  defendants,  really  believed  it  necessary  to 
tear  the  building  down  to  save  it  from  being  consumed 
and  consuming  other  buildings  adjoining,  the  defendants 
are  not  guilty ;" 

"2.  Though  there  may  not  have  foftn  f n  ahdglltff  Hfr.  )  § 
cessity,<"yet,  it'  the  danger  was  apparerl^  and  aftftrflpri  r.n  P~  X 
be  so,  it  was  right  to  null  down  the  house." 

In  The  Governor,  fyc.  v.  Meredith,  4  Term   Reports, 

.    790,  BvHer,  Justice,  says :    "  There  are  many  cases  in 

which  individuals  sustain  an  injury,  for  which  the  law 

gives  no  action ;  for  instance,  pulling  down  houses,  or 

raising  bulwarks,  for  the  preservation  and  defence  of  the 
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May  Term,  kingdom  against  the  king's  enemies."  Kent,  in  his  Com- 
mentaries, Vol.  2,  p.  238,  says :  "  So  it  is  lawful  to  raze 
houses  to  the  ground  to  prevent  the  spreading  of  a  con- 
flagration.'9 "The  maxim  of  the  law  is,  that  private 
mischief  is  to  be  endured  rather  than  a  public  inconveni- 
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ence. 

There  is  no  doubt,  then,  as  to  the  right  to  destroy 
buildings  when  necessary,  in  case  of  a  fire.  The  ques- 
tion is  as  to  the  state  of  facts  which  will  justify  the  exer- 
cise of  the  right.  The  instructio^given  in  this  case 
says,  when  men  believe  it  to  h$  neceraary.  It  seems  to  us 
it  should  have  been,  when  there  is  ^reasonable  ^roupd  to/ 
believe  it  to  be  necessary.  This  is  anaUtgous  to  the  doc-  w 
trine  of  probable  cause  in  malicious  prosecutions.         / 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Ryman,  for  the  plaintiff. 

W.  S.  Holman,  for  the  defendants. 


Wilbridge  and  Others  v.  Case. 


2     36 
149    479 


Tuesday, 
May  28. 


Petitions  for  partition  under  the  statute  are  proceedings  at  law  and  not  in 

chancery. 
A  trial  without  an  issue  is  erroneous,  whether  the  judgment  be  for  the 

plaintiff  or  the  defendant. 

ERROR  to  the  Franklin  Circuit  Court. 

Perkins,  J. — This  was  a  petition  under  the  statute  for 
partition.  Such  a  proceeding  is  at  law  and  not  in  chan- 
cery. There  was  no  plea  filed,  but  the  parties  appeared 
and  submitted  the  cause  to  the  Court  for  trial  upon  an 
agreed  state  of^facts.  The  Court  rendered  final  judg- 
ment for  the  defendant. 

There  is  an  unbroken  series  of  decisions  by  this  Court 
from  Swan  v.  Rary>  November  term,  1829,  to  Fuller  ct  at.  v. 
Garrigus,  November  term,  1849,  that  a  trial  without  an  issue 
is  erroneous,  and  subjects  the  judgment  below  to  reversal 
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here.    These  cases  have  all  been,  however,  so  far  as  the    May  Term, 


1850. 


opinions  in  them  show,  those  in  which  the  plaintiff  has  . 
recovered  judgment.    In  the  case  before  us,  the  judgment    WlL»RIDOK 

v  ■ 

was  for  the  defendant ;  and  the  question  is,  does  this  fact  ex- 
change the  rule?  We  can  see  no  reason  why  it  should, 
and  think  it  does  not.  Without  an  issue,  nothing  is  tried, 
and,  of  course,  nothing  determined,  and  a  judgment  in 
such  case  should  bind  neither  party.  Bouvier  calls  such 
a  trial  a  mistrial.  He  says,  (Law  Die.  Vol.  2,  3d  Ed.  p. 
155): 

"MISTRIAL,  is  an  erroneous  trial  on  account  of  some 
defect  in  the  persons  trying,  as  if  the  jury  come  from  the 
wrong  county;  or  because  there  was  no  issue  formed,  as  if 
no  plea  be  entered;"  &c.  Citing  3  Cro.  284. — Hob.  5. — 
2  M.  &  S.  270.     And  see  4  Blackf.  309. 

According  to  Blackstone,  such  ^^^^^  would  be  ' 
ground  for  an  arrest  of  judgmen^^^^^Apk  3d,  p. 
394,  he  says — "Exceptions,  therefo^^^^^Hre  moved 
in  arrest  of  judgment,  must  be  much  n^^Pnaterial  and 
glaring  than  such  as  will  maintain  a  demurrer;  or,  in 
other  words,  many  inaccuracies  and  omissions,  which  . 
would  be  fatal  if  early  observed,  are  cured  by  a  subse- 
quent verdict;  and  not  suffered,  in  the  last  stage  of  a 
cause,  to  unravel  the  whole  proceedings.  But  if  the  thing 
omitted  be  essential  to  the  action  or  defence,  as  if  the 
plaintiff  does  not  merely  state  his  title  in  a  defective 
manner,  but  sets  forth  a  title  that  is  totally  defective  in 
itself,  or  if,  to  an  action  of  debt,  the  defendant  pleads  not 
guilty  instead  of  nil  debet,  Cro.  Eliz.  778,  these  cannot  be 
cured  by  a  verdict  for  the  plaintiff  in  the  first  cpse,  or  for 
the  defendant  in  the  second."  This  is  directly  in  point. 
In  the  case  put,  of  a  plea  of  not  guilty  instead  of  nil  debet, 
we  must  understand  the  action  to  have  been  debt  upon 
contract,  rather  than  upon  a  penal  statute ;  or,  in  other 
words,  we  must  understand  a  case  where  the  cause  of  ac- 
tion was  such  that  the  plea  of  not  guilty  would  be  a  nul- 
lity. There  would  then  be  a  trial  without  an  issue.  See 
1  Chit.  PL  521,  and  Mohan  et  aJ.  v.  Sherman,  8  Blackf.  63. 

We  shall  consider  no  other  question  in  the  case. 
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Per  Curiam. — The  judgment  is  reversed  with  coats. 
-  Cause  remanded,  &c. 

/.  A.  Malson,  for  the  plaintiffs. 
G.  Holland,  for  the  defendant. 


Mitchell  and  Others  v.  Jones. 

Bill  in  chancery  presenting  the  following  facta  -.  In  1836  A.  executed  to  B. 
a  bond  binding  himself  to  execute  to  the  latter,  in  1838,  a  deed  for  cer- 
tain land,  and  acknowledging  the  receipt  of  the  purchase-money.  Prior 
to  this,  A.  had  sold  and  conveyed  the  land  to  C,  taking  hie  notes  for  the 
purchase-money,  secured  by  mortgage.  C.  paid  the  first  note,  and  A. 
obtained  judgment  on  the  second,  which  waa  unsatisfied.  C.  made  im- 
prove ligned  the  mortgage  to  D.  as  an  indemnity 
for  b<  i  a  certain  note  for  500  dollars.  E.  and  F. 
obtat  C,  and  the  sheriff  sold  the  land  to  P.,  on 
execu  and  lie  took  possession.  D.  paid  230  dollars 
of  A.  je  to  him  is  a  security  but  for  300  dollars, 
being  _  y.  A.  and  C.  are  insolvent.  Tbe  Courtde- 
creed  that  D.  should  pay  B.  73  dollars  and  64  cents;  that  the  equity  of 
redemption  be  foreclosed,  and  B.  recovercosts  of  D.  Held,  that  thede- 
cree  was  erroneous;  that  the  bill  could  not  be  sustained  either  as  onefor 
■  specific  performance,  or  for  the  delivery  up  and  cancellation  of  the  mort- 
gage, or  as  a  bill  to  redeem  the  mortgage,  or  as  a  creditor's  bill. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  by  William  Jones  against 
Elijah  Mitchell,  John  RUchey,  and  John  Thompson.  The 
case  presents  the  following  facts : 

On  the  7th  of  August,  1836,  said  MUc/tell  executed  to 
Jones,  the  plaintiff,  a  sealed  instrument,  binding  himself, 
for  and  in  consideration  of  700  dollars  in  hand  paid,  to 
convey  to  Jones,  on  the  1st  day  of  September,  1838,  the 
entire  title,  in  fee  simple,  to  a  certain  part  of  a  lot  in 
the  town  of  Greensburg,  Decatur  county,  Indiana. 

On  the  24th  of  July,  1833,  Mitchell  had  sold  the  same 
ground,  and  conveyed  it  in  fee  simple  to  John  RUchey,  for 
the  consideration  of  500  dollars,  payable  in  live  annual 
instalments,  evidenced  by  promissory  notes,  and  secured 
by  mortgage  on  the  ground  sold.     The  mortgage  was 
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duly  recorded.    Ritchey  paid  the  first  of  said  notes.     On    tf*y  Term> 


1850. 


the  second,  Mitchell  obtained  judgment  in  his  own  name,  - 

which  judgment  is  still  unsatisfied.    Ritchey  made  im-     m™hell 

provements  on  the  ground  of  at  least  50  dollars  in  value.       Jones. 

On  the  25th  of  November,  1834,  Mitchell  assigned  his 
mortgage  from  Ritchey  to  John  Thompson,  as  an  indemnity 
to  him  for  becoming  surety  for  said  Mitchell  on,  a  note 
of  over  500  dollars  to  one  Sally  Hurd.  ' 

On  the  8th  of  October,  1634,  Rhinehard  and  Son  obtained 
a  judgment  in  the  Decatur  Circuit  Court  against  Ritchey. 
On  the  6th  of  April,  the  sheriff  of  Decatur  county  sold 
the  part  of  the  lot  in  question,  by  virtue  of  an  execution 
against  Ritchey  on  the  judgment  of  Rhinehard  and  Son,  to 
John  Thompson  for  5  dollars,  and  executed  to  him  a  deed 
for  the  same,  and  Thompson  took  possessjg,fl. 

Thompson  has  paid  about  230  dollflfiKthe  Mitchell 
debt  to  Sally  Hurd,  and  the  mortgageSoJB  jkitchell  is  a 
security  to  him  for  but  300  dollars,  that  being  the  value 
at  present  of  the  ground  covered  by  it. 

After  the  rendition  of  the  judgment  in  favor  of  Rhine- 
hard  and  Son  against  Ritchey,  he  and  Thompson  verbally 
agreed  that  the  bargain  between  them  for  the  part  of  the 
lot  should  be  rescinded,  and  that  Ritchey  should  re-convey 
the  same  to  Mitchell,  and  the  latter  surrender  the  notes 
and  mortgage  to  the  former.  This  agreement  was  never 
executed,  and  amounts  to  nothing. 

Mitchell  and  Ritchey  are  insolvent.  Jones  paid  to  Mitch- 
ell the  purchase-money  for  the  part  of  the  lot  in  contro- 
versy before  filing  this  bill.  Upon  these  facts  Jones,  the 
plaintiff,  prayed  for  general  relief. 

The  Court  decreed  that  Thompson  should  pay  him  72 
dollars  and  64  cents ;  that  the  equity  of  redemption  of 
Ritchey  and  Mitchell  should  be  foreclosed;  and  that  Jones 
should  recover  costs  of  Thompson. 

This  decree  cannot  be  upheld,  nor  the  bill  sustained. 

The  bill  cannot  be  supported  as  one  for  a  specific  per- 
formance, because  the  facts  show  that  Mitchell,  from 
whom  alone  the  plaintiff  holds  any  obligation  for  a  title, 
has  none  himself,  and  can  convey  none  to  the  plaintiff. 
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May  Term,    No  Court  of  Equity  can  compel  Ritchey  or   Thompson  to 
convey  land  to  Mitchell,  simply  to  enable  him  to  fulfill  his 


Thi  ^State  contract  with  Jones.  As  against  Mitchell,  the  plaintiff's 
Robinbon.  only  remedy  is  an  action  at  law  on  his  bond;  and  so  the 
Court  below  seems  to  have  considered. 

It  cannot  be  sustained  as  a  bill  for  the  delivery  up 
and  cancellation  of  the  mortgage,  for  this  plaintiff  has  no 
title  to  the  land  incumbered  by  it,  and  can  procure  none, 
and  hence  has  no  interest  in  it  that  will  enable  him  to 
ask  it  to  be  cleared  of  incumbrance.  It  cannot  be  upheld 
as  a  bill  to  redeem  said  mortgage,  for  the  plaintiff  has 
no  right,  title,  or  interest  in  it.  The  mortgage  was  never 
assigned  to  him  legally  or  equitably.  Nor  do  we  think  it 
can  be  sustained  as  a  creditor's  bill.  It  is  true  that  Jones, 
by  paying  the  purchase-money  to  Mitchell,  for  ground  to 
which  he  cyt^t^et  a  title,  is,  in  some  sort,  MitchelVs 
creditor ;  but  sti  J|*  this  case  does  not  fall  within  those 
in  which  a  creditor  has  a  right  to  go  into  equity  to  subject 
equitable  interests  to  the  payment  of  the  debt  due  him. 
See  the  cases  cited  in  Shirley  v.  Shields,  8  Blackf.  273.  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  H.  Test  and  A.  Davison,  for  the  appellants. 

(1)  Blackfobd,  J.,  was  absent. 


The  State,  on  the  Relation  of  The  Board*  of  Commission- 
ers of  Ripley  County,  v.  Robinson,  Administrator  of 
Dickenson,  deceased. 

Upon  the  failure  of  the  clerk  of  the  Circuit  Court  to  pay  over  any  money 
in  his  hands  to  the  county  treasurer,  it  is  made  the  duty  of  the  county 
auditor,  by  the  statutes  of  1843,  to  enforce  the  payment  by  suit ;  but  a 
suit  cannot  be  brought  against  such  clerk  for  such  failure  on  the  relation 
of  the  board  of  commissioners. 

The  statute  of  1836  made  it  the  duty  of  the  sheriff  and  not  the  clerk  to  pay 
jury  fees  into  the  county  treasury. 
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ERROR  to  the  Ripley  Circuit  Court.  May  Term, 

*^9  1850. 


Blackford,  J, — This  was  an  action  of  debt  on  a  bond  - 
given  by  the  clerk  of  the  Circuit  Court  with  sureties.  The    Th"  &*An 
suit  was  against  the  administrator  of  one  of  the  sureties.     RoBxmoir. 
Two  breaches  are  assigned.    General  demurrer  to  the  7^^ 
declaration,  and  judgment  for  the  defendant.  May  38. 

The  first  breach  states  that  certain  judgments  had 
been  rendered  by  the  Circuit  Court,  on  indictments  against 
certain  persons  for  crimes,  which  judgments  amounted  to 
1,000  dollars;  that,  afterwards,  to- wit,  on  the  1st  of  April, 
1845,  said  money  was  paid  to  the  clerk  of  the  Court,  who 
failed  to  pay  over  the  same  to  the  county  treasurer. 

The  fines  mentioned  in  this  breach  belong  to  the  county 
seminary;  and  all  moneys  in  the  hands  of  the  clerk,  due 
to  the  seminary,  should  be  paid  to  the  county  treasurer. 
Upon  the  clerk's  failure  to  pay  over  any  money  in  his 
hands  to  such  treasurer,  it  is  made  thlduty  of  the  county 
auditor  to  enforce  the  payment  of  the  money  by  suit.  R. 
S.  1843,  pp.  249,  250. 

We  think  this  breach  shows  a  case  where,  if  the  de- 
fendant is  liable,  the  suit  should  be  on  the  relation  of  the 
county  auditor. 

The  second  breach  states  that  certain  suits  had  been 
determined  by  the  Circuit  Court,  and  that  certain  jury 
fees  were  taxed  with  the  costs  in  those  suits ;  that  those 
fees,  amounting  to  1,000  dollars,  were,  on  the  1st  of  April, 
1845,  paid  to  the  clerk  of  said  court  by  the  persons  liable 
for  them;  and  that  the  clerk  had  not  paid  any  of  said 
fees  to  the  county  treasurer,  nor  to  any  other  person 
authorized  to  receive  them. 

By  the  statute  of  1838,  jury  fees  were  to  be  paid  by 
the  sheriff  into  the  county  treasury.  R.  S.  1838,  p.  293. 
That  statute,  as  concerns  this  case,  is  considered  to  be 
still  in  force.  It  is  the  sheriff,  therefore,  not  the  clerk, 
to  whom  the  persons  liable  for  such  fees  should  pay  them. 
It  not  being  any  part  of  the  clerk's  duty  to  receive  the 
jury  fees,  his  sureties  cannot  be  responsible  for  his  con- 
duct respecting  them.  The  second  breach,  therefore,  as 
well  as  the  first,  is  insufficient. 

Vol.  II.— 6 
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CASES  IN  THE  SUPREME  COURT 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
D.  Kelso,  for  the  plaintiff. 
G.  Holland,  for  the  defendant. 


Shaffer  v.  Alden. 


Trial  of  the  right  of  property.  The  goods  were  taken  as  the  property  of 
B.  on  a  writ  of  attachment  against  him  by  A.  B.  had  executed  a  deed 
to  C.  for  the  goods  in  trust  for  the  payment  of  certain  specified  debts; 
the  deed  provided  that  after  the  debts  were  paid,  the  overplus  should 
be  paid  by  C.  to  B. ;  afterwards  B.  executed  another  deed  to  C.  in  trust 
for  the  payment  of  other  specified  debts,  after  the  debts  first  specified 
were  paid,  and  providing  that  the  overplus  be  paid  to  B. ;  after  the  exe- 
cution of  the  deed  and  delivery  of  the  property,  A.  took  out  an  attach- 
ment and  had  it  levied  on  said  goods.  C.  obtained  judgment.  Held, 
that  there  was  no  error,  as  the  record  did  not  show  that  A.  proved,  on 
the  trial,  independently  of  his  affidavit,  the  existence  of  a  debt  due  him 
from  B. 


Tuesday, 
May  28. 


APPEAL  from  the  Bartholomew  Circuit  Court. 

Blackford,  J. — This  was  a  proceeding  commenced  on 
the  12th  of  March,  1847,  before  a  justice  of  the  peace, 
by  Alden  against  Shaffer,  to  try  the  right  of  property  in 
certain  goods.  The  goods  had  been  taken  by  the  sheriff 
of  Bartliolomew  county  as  the  property  of  one  Meredith, 
on  a  writ  of  attachment  against  Meredith  in  favor  of 
Shaffer.  The  defendant  obtained  a  verdict  and  judgment 
before  the  justice.  Alden  appealed  to  the  Circuit  Court, 
and  there  obtained  a  judgment  in  his  favor.  Shaffer 
moved  for  a  new  trial,  but  the  motion  was  overruled. 

The  material  facts  are  as  follow : 

On  the  30th  of  May,  1846,  Meredith,  being  a  merchant, 
and  having  in  his  store  about  3,000  dollars'  worth  of  mer- 
chandise, executed  a  deed  for  the  goods  to  Alden,  in  trust 
for  the  payment  of  certain  specified  debts,  amounting  to 
about  1,400  dollars.  The  deed  provided  that,  after  said 
debts  were  paid,  the  overplus  of  goods,  money,  or  secu- 
rities, should  be  delivered  by  Alden  to  Meredith.  The 
deed  was  recorded  on  the  27th  of  July,  1846. 
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On  the  15th  of  June,  1846,  Meredith,  still  having  pos-    May  Term, 

1850. 


session  of  the  goods,  except  such  of  them  as  he  had  sold,  - 
executed  another  deed  for  the  goods  on  hand  to  Alden,  in  Sh^ts* 
trust  for  the  payment  (after  the  debts  named  in  the  pre-  Aldex. 
vious  deed  were  paid)  of  other  specified  debts  amounting 
to  near  1,200  dollars.  This  second  deed  also  provided 
that  the  overplus  of  moneys  and  goods  should  be  trans- 
ferred to  Meredith  by  Alden.  This  deed  was  recorded  on 
the  27th  of  July,  1846. 

In  February,  1847,  Meredith  delivered  possession  of  the 
goods  remaining  on  hand  to  Alden.  About  two  weeks 
after  such  delivery,  namely,  on  the  23d  of  February,  1847, 
Shaffer  took  out  an  attachment  against  Meredith's  goods, 
which  attachment,  on  the  next  day  after  it  issued,  was 
levied  on  the  goods  in  Alden1  s  possession.  The  goods 
thus  levied  on  were  worth  about  1,400  dollars.  Shaffer's 
claim,  as  sworn  to,  amounted  to  161  dollars. 

There  was  some  evidence  relative  to  Meredith's  receiv- 
ing and  putting  into  his  store  some  additional  merchan- 
dise, after  the  execution  of  the  deeds  of  trust;  but  the 
evidence  is  too  indefinite  to  require  further  notice. 

Shctffer  contends  that  the  deeds  of  trust  are  void  as  to 
him,  on  account  of  their  containing  a  reservation  for  Mere- 
dith of  the  overplus,  after  payment  of  the  specified  debts. 
This  objection  to  the  deeds  would  have  been  valid,  if 
Shaffer  had  been  a  creditor  of  Meredith  when  the  deeds 
were  executed.  2  Kent's  Comm.  535. — Goodrich  v.  Dowries, 
6  Hill,  238.— Barney  v.  Griffin  et  <d.,  8  N.  York,  L.  O.  68. 
Whether  the  objection,  had  it  rested  on  the  ground  that 
Shaffer  was  a  subsequent  creditor,  could  have  been  sus- 
tained, we  need  not  stop  to  inquire.  In  the  case  before 
us,  the  transcript,  which  contains  all  the  evidence,  does 
not  show  that  Shaffer  proved  that  he  was,  at  any  time,  a 
creditor  of  Meredith.  The  only  mention  of  the  subject 
made  in  the  transcript  is  the  following :  "  That  the  goods 
attached  were  of  the  value  of  1,422  dollars  and  55  cents, 
under  the  attachment  of  Charles  Shaffer,  whose  claim,  as 
sworn  to,  amounted  to  the  sum  of  161  dollars."  All  we 
understand  from  that  passage  is,  that  Shaffer's  affidavit  to 
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Bush 

t. 

Mason. 


procure  the  attachment  stated  that  his  claim  amounted  to 
161  dollars.  The  passage  does  not  show  that  Shaffer 
proved  on  the  trial,  independently  of  his  own  affidavit, 
the  existence  of  a  debt  due  to  him  from  Meredith. 

The  deeds,  notwithstanding  the  reservation  of  the  over- 
plus, were  valid  as  to  the  parties  to  them;  and  it  was 
impossible  for  Shaffer  to  object  to  the  deeds  on  account  of 
that  reservation  without  other  proof  than  his  own  affida- 
vit, that  he  was  a  creditor  of  Meredith. 

Shaffer  also  objects  to  the  deeds  because  of  Meredith 
retaining  possession  of  the  goods.  We  need  not  inquire 
as  to  what  would  have  been  the  effect  of  that  possession, 
had  Shaffer  been  a  creditor  of  Meredith.  As  the  case 
stands,  there  can  be  nothing  in  the  objection. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

L.  F.  Coppersmith,  for  the  appellant. 

/.  G.  Marshall,  for  the  appellee. 


Bush  v.  Mahon. 


Wednesday, 
May  29. 


A  bill  to  obtain  a  discovery  of  facts  within  the  knowledge  of  the  defend- 
ant ;  and  for  a  new  trial  at  law,  on  the  ground  that  the  memorandum  of 
the  evidence  on  the  trial  was  accidentally  lost,  so  that  it  could  not  be 
set  forth  in  a  bill  of  exceptions.  Demurrer  to  the  bill  sustained.  Held, 
that  there  was  no  error  in  this,  as  the  bill  did  not  show  that  the  testimo- 
ny of  the  defendant  could  not  have  been  obtained  on  the  trial,  and  that 
the  loss  of  the  written  statement  of  .the  evidence  could  have  been  reme- 
died by  the  exercise  of  proper  diligence. 

ERROR  to  the  Allen  Circuit  Court. 

Smith,  J. — This  was  a  bill  in  chancery  filed  by  the 
plaintiff  in  error,  alleging  that,  in  the  year  1840,  he 
was  employed  by  the  defendant  in  error  to  fit  up  and 
repair  a  certain  keel  boat,  and  that  he  did  work  on  said 
boat  to  the  value  of  24  dollars  and  67£  cents ;  that  he 
instituted  a  suit  before  a  justice  of  the  peace  and  reco- 
vered a  judgment  for  that  amount;  that  the  defendant 
appealed,  and,  on  the  trial   in  the   Circuit  Court,  he, 
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the  plaintiff,  recovered  a  judgment  for  6±  cents  only ;  that    May  Term, 
a  motion  for  a  new  trial  made  by  his  attorney  was  over-  .        °  ' 


Carter 
v. 


ruled;  and  that  the  testimony  given  in  evidence  was  re- 
duced to  writing,  but,  as  he  is  advised,  was  accidentally      Hamu. 
mislaid,  so  that  it  could  not  be  set  forth  in  a  bill  of  ex- 
ceptions. 

The  complainant  also  alleges  that  he  duly  subpoenaed 
the  defendant,  by  whom  he  expected  to  prove  the  justice 
of  his  account,  to  give  evidence  upon  the  trial,  but  that 
the  defendant  failed  to  attend,  and  the  complainant  was 
obliged  to  enter  upon  the  trial  without  the  defendant's 
testimony.  The  present  bill  was  filed  to  obtain  a  dis- 
covery of  the  facts  within  the  knowledge  of  the  defend- 
ant and  a  new  trial  at  law. 

The  bill  was  demurred  to,  and  the  demurrer  was  sus- 
tained. 

We  think  there  was  no  error  in  the  decision  of  the 
Circuit  Court.  There  is  nothing  in  the  bill  which  shows 
that  the  testimony  of  the  defendant  could  not  have  been 
obtained  at  the  trial,  or  that  the  loss  of  a  written  state- 
ment of  the  evidence  given  might  not  have  been  reme- 
died, by  the  exercise  of  proper  diligence. 

Per  Curiam. — The  decree  is  affirmed  with  costs,  &c. 

H.  Cooper ,  for  the  plaintiff. 


Cakter  v.  Hanna. 

When  evidence  is  objected  to,  and  the  particular  reasons  of  objection  are 
not  pointed  out  to  the  Court  at  the  time,  and  shown  by  the  record,  the 
reception  of  the  evidence  cannot  be  assigned  for  error. 

The  presumption  is,  that  matters  of  set-off  to  a  judgment,  which  accrued 
before  the  rendition  thereof,  were  included  in  the  judgment,  though  such 
presumption  may  be  removed  by  proof  that  the  items  were  not  so  in- 
cluded. , 

ERROR  to  the  Grant  Circuit  Court.  Wedwmfag, 

Smith,  J. — This  was  an  action  of  debt  brought  by  Hanna    ay    ' 
against  Carter,  the  plaintiff,  in  error,  upon  two  judgments 
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May  Term,    rendered  by  a  justice  of  the  peace  in  the  state  of  Ohio, 

1850' on  the  25th  of  October,  1843,  one  being  for  87  dollars  and 

Oabtke      09  cents?  an(i  ^e  other  for  57  dollars  and  38  cents.    Both 
Haxka.      were  in  favor  of  the  defendant  in  error,  and  against  the 
plaintiff  in  error. 

Pleas — nul  tiel  record;  and  payment,  with  notice  of  set- 
off, under  the  common  counts. 

.  The  issue  upon  the  plea  of  nul  tiel  record  was  submit- 
ted to  the  Court  and  found  for  the  plaintiff.  The  issue 
upon  the  second  plea  was  submitted  to  a  jury,  who  like- 
wise found  for  the  plaintiff,  and,  a  motion  for  a  new  trial 
being  overruled,  judgment  was  rendered  for  192  dollars 
and  56  cents,  debt  and  damages — that  being  the  amount 
of  the  two  judgments  with  interest. 

Upon  the  trial  the  plaintiff  introduced  transcripts  of 
judgments  corresponding  with  those  described  in  the  de- 
claration. The  judgment  for  87  dollars  and  69  cents  ap- 
peared to  have  been  rendered  upon  a  note,  in  a  suit  in 
which  judgment  was  confessed.  That  for  57  dollars  and 
38  cents  was  rendered  in  a  suit  in  which  each  party 
filed  accounts,  and  was  for  the  balance  found  due  on  the 
settlement  of  those  accounts. 

The  defendant  objected  to  the  transcripts  being  receiv- 
ed in  evidence,  but  the  objection  was  overruled.  The 
record  does  not  disclose  the  grounds  upon  which  the 
transcripts  were  objected  to,  and  it  has  been  settled  by 
several  recent  decisions  of  this  Court,  that  unless  the 
particular  reasons  for  which  evidence  maybe  objected  to 
are  pointed  out  at  the  time  and  shown  by  the  bill  of  ex- 
ceptions, its  reception  cannot  be  assigned  as  error.  White 
Water  Valley  Canal  Co.  v.  Dow,  May  term  1848  (1). 

The  defendant  proved  that  in  the  year  1840,  the  plain- 
tiff bought  of  the  defendant  three  barrels  of  whisky,  con- 
taining from  38  to  40  gallons  each,  worth  37£  cents  per 
gallon,  which  was  all  the  evidence  introduced  by  him. 

The  Court  then  charged  the  jury  that,  "under  the  evi- 
dence in  the  cause  the  presumption  of  law  is,  that  the 
matters  of  set-off,  proved  by  the  defendant,  were  merged 
in  the  trial  before  the  justice  of  the  peace  in  Ohio,  who 
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rendered  the  judgments  on  which  this  action  was  brought ;    May  Term, 

and  as  the  defendant  has  proved  no  matters  of  set-off — 

that  are  subsequent  to  the  rendition  of  the  judgments,         ^AET 
your  judgment  must  be  for  the  plaintiff."  Nummak**. 

This  instruction  was  objected  to,  but  we  think  the  di- 
rection given  to  the  jury,  that  the  state  of  the  evidence 
required  them  to  find  for  the  plaintiff,  was  correct.  The 
presumption  that  all  the  previous  accounts  of  the  parties 
were  included  in  the  settlement  upon  which  one  of  the 
judgments  was  rendered,  might,  perhaps,  have  been  re- 
moved by  proof  that  the  items  attempted  to  be  set-off  in 
this  suit  were  not  so  included,  but  as  no  such  proof  was 
offered,  the  evidence  in  the  case  clearly  entitled  the  plain- 
tiff to  the  judgment  rendered. 

During  the  progress  of  the  cause  the  defendant  moved 
to  suppress  some  portions  of  a  deposition  taken  by  the 
plaintiff,  and  the  decision  of  the  Court  overruling  this  mo- 
tion is  one  of  the  errors  complained  of.  If  the  motion  had 
prevailed,  however,  the  result  must  have  been  the  same. 
The  testimony  thus  objected  to  was  unnecessary  and 
could  have  had  no  influence  upon  the  determination  of 
the  cause. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

D.  Wallace,  /.  &  Hendricks,  and  /.  M.  Wallace,  for  the 
plaintiff. 

/.  Brownlee,  for  the  defendant. 

(1)  See  1  Carter's  Ind.  R.  141. 


Stewart  v.  Nunemaker.  L^g  5*J 

Scire  facias  against  A.  as  replevin-bail  for  the  stay  of  execution  on  a  judg- 
ment obtained  by  B.  against  C.  A.  pleaded,  inter  alia,  that  a  former  writ 
of  scire  facias  had  issued  against  the  defendant  for  the  same  cause  of 
action,  and  that,  upon  a  trial  before  a  justice,  judgment  was  rendered  in 
his  favor.  To  this  plea  the  plaintiff  replied  that  the  judgment  in  the 
former  suit  was  a  judgment  of  non-suit  only.    The  defendant  rejoined 
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that  it  was  a  judgment  •*  tie  merit*.  The  plaintiff  surrejoined  that  he 
elected  to  be  non-suited  before  the  justice  gave  any  opinion  or  judgment 
on  the  merits.  Trial  by  the  Court  and  judgment  for  the  plaintiff.  Upon 
the  trial  the  plaintiff  offered  in  evidence  a  transcript  of  the  proceedings 
of  the  former  suit,  which  exhibited  the  following :  "  Come  the  parties,  and 
the  cause  haying  been  fully  heard  and  inspected,  and  all  things  touching 
the  same,  the  plaintiff  elected  to  be  non-suited.  It  is,  therefore,  consid- 
ered that  the  plaintiff  be  non-suited,"  Ac.  The  defendant  offered  to 
prove,  by  parol  testimony,  that  the  cause  was  submitted  for  decision ;  that 
the  justice  pronounced  an  opinion ;  that  after  the  parties  left  the  Court 
the  plaintiff  stated  to  the  justice  that  he  preferred  to  be  non-suited ;  and 
that  judgment  was  rendered  accordingly.  Held,  that  the  judgment  in- 
troduced was  one  of  non-suit ;  and  that  it  was  not  admissible  to  prove 
collaterally  that  the  judgment  was  wrong. 

A  levy  upon  property  of  sufficient  value  is  presumed  to  be  a  satisfaction  of 
the  debt  until  the  property  is  legally  disposed  of  by  the  officer  holding  it. 

An  officer  is  required  to  use  ordinary  diligence  in  the  preservation  of  pro- 
perty taken  on  execution,  until  the  property  is  applied. 

When  property  is  taken  from  an  officer  by  a  writ  of  replevin,  he  cannot  re- 
turn that  fact,  and  take  out  another  execution  until  the  suit  is  determined. 

If  the  officer  voluntarily  or  collusively  suffers  property  to  be  retained  by 
the  replevin-plaintiff,  alter  judgment  in  the  officer's  favor,  it  is  an  injury 
to  the  execution-defendant ;  and  it  is  the  duty  of  the  officer  to  use  ordi- 
nary diligence  to  procure  a  proper  judgment  on  the  replevin-bond. 


Wednesday, 
May  99. 


ERROR  to  the  Floyd  Circuit  Court. 

Smith,  J. — This  suit  was  commenced  by  a  scire  facias, 
issued  by  a  justice  of  the  peace,  against  Stewart,  as  re- 
plevin-bail for  the  stay  of  execution  upon  a  judgment 
Nunemaker  had  obtained  against  one  Bartholomew. 

Stewart  filed  three  pleas.  The  first  and  second,  (which 
are  substantially  the  same,)  allege  that  h.fi.fa.  was  issued 
on  the  judgment,  and  was  levied,  by  the  marshal  of  the 
city  of  New  Albany,  on  a  mare,  the  property  of  the  exe- 
cution-defendant, of  sufficient  value  to  satisfy  the  writ, 
and  that  the  levy  had  not  been  disposed  of. 

The  third  plea  alleges  that  a  former  writ  of  scire  facias 
had  been  issued  against  the  defendant  for  the  same  cause 
of  action,  and  that,  upon  a  trial  had  thereon  before  a  jus- 
tice of  the  peace,  judgment  was  rendered  in  his  favor. 

To  the  first  and  second  pleas,  the  plaintiff  replies  that 
said  mare  was  taken  out  of  the  possession  of  the  mar- 
shal, by  the  sheriff  of  the  county,  by  virtue  of  a  writ  of 
replevin,  sued  out  by  one  St.  Clair,  and  that,  during  the 
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pendency  of  the  replevin  suit,  while  out  of  the  possession    May  Term, 
of  the  marshal,  and  without  the  fault  of  the  marshal  or 
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Nunemaker,  said  mare  died. 

To  this  replication,  Stewart  rejoins  that  St.  Clair,  be-  Nukmiakee. 
fore  suing  out  his  writ  of  replevin,  gave  bond,  &c,  and 
that,  afterwards,  in  the  replevin  suit,  said  marshal  and 
Nunemaker  had  judgment  de  retorno;  that  said  mare  was 
not  returned  pursuant  to  said  judgment,  but  died,  by  rea- 
son of  the  neglect  or  abuse  of  St.  Clair  or  his  agent, 
whereby  the  replevin-bond  became  forfeited  and  the  obli- 
gors therein  were  liable  to  pay,  and  were  able  to  pay, 
said  judgment  in  favor  of  the  plaintiff. 

Nunemaker  surrejoins  that  a  suit  had  been  instituted 
by  him  on  the  replevin-bond,  and  that  he  obtained  only 
a  judgment  for  costs.  This  surrejoinder  also  reasserts 
that  the  mare  died  without  the  fault  of  the  marshal  or 
Nunemaker. 

Stewart  demurred  to  the  surrejoinder,  and  the  demurrer 
was  overruled. 

To  the  third  plea  the  plaintiff  replies  that  the  judgment 
in  the  former  suit  was  a  judgment  of  non-suit  only.  The 
defendant  rejoins  that,  though  the  justice  called  it  a  non-  ' 

suit,  it  was  a  judgment  on  the  merits,  after  all  the  proof 
had  been  heard  and  the  cause  submitted.  The  plaintiff 
surrejoins  that  he  elected  to  be  non-suited  before  the  jus- 
tice gave  any  opinion  or  judgment  on  the  merits.  To  this 
the  defendant  answers,  that  the  plaintiff  did  not  elect  to 
be  non-suited  in  said  former  suit  before  the  justice  gave 
his  opinion  or  judgment  on  the  merits  of  the  case.  An 
issue  of  fact  was  thus  formed  which  was  tried  by  the 
Court  and  found  for  the  plaintiff,  who  had  judgment  ac- 
cordingly. 

Upon  the  trial  of  the  issue  of  fact,  the  plaintiff  offered 
in  evidence  a  transcript  of  the  proceedings  in  the  former 
suit,  by  which  it  appeared  that  the  judgment  was  entered 
in  the  following  words : 

"Jan.  15,  1845.  Come  the  parties,  and  the  trial  of  this 
cause  is  set  for  the  22d  inst.,  at  2  o'clock,  P.  M.,  at  which 
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Hay  Term,   time  come  the  parties,  and  the  cause  having  been  fully 

—  heard  and  inspected,  and  all  things  touching  the  same,  the 

Y  plaintiff  elected  'to  be  non-suited.     It  is,  therefore,  con- 

NuiixicAKn.  sidered  that  the  plaintiff  be  non-suited,  and  that  the  de- 
fendant go  hence,"  &c. 

The  defendant  then  offered  parol  testimony  to  prove, 
that,  at  the  trial  of  said  suit,  the  cause  was  argued  by 
counsel  and  submitted  to  the  justice  for  a  decision  on  the 
merits ;  that  the  justice  pronounced  an  opinion  in  favor  of 
the  defendant;  and  that,  after  the  parties  and  their  coun- 
sel had  left  the  Court,  the  plaintiff  informed  the  justice 
that  he  preferred  to  be  non-suited,  and  the  justice  entered 
the  judgment  accordingly.  This  evidence  was  objected 
to  and  excluded. 

The  judgment  introduced  in  evidence  is  clearly  a  judg- 
ment of  non-suit,  and  parol  evidence  was  not  admissible 
to  prove,  collaterally,  that,  under  the  circumstances,  such 
a  judgment  was  wrong,  and  that  a  judgment  upon  the 
merits  should  have  been  rendered.  We  need,  therefore, 
only  say,  in  relation  to  this  branch  of  the  case,  that  the 
defence  set  up  was  insufficient. 

We  think,  however,  the  demurrer  to  the  other  branch 
of  the  pleadings  should  have  been  sustained. 

A  levy  upon  property  of  sufficient  value,  while  the  pro- 
perty is  held  by  the  officer,  is  presumed  to  be  a  satisfac- 
tion of  the  debt.  Mcintosh  v.  Chew,  1  Blackf.  289.  And 
this  is  the  case  if  the  property  be  wasted  or  destroyed  by 
the  negligence  of  the  officer.  In  Starr  v.  Moore,  the 
Court  holds  the  following  language :  "  If  the  loss  be  the 
result  of  accident,  in  no  way  chargeable  to  the  officer  or 
the  plaintiff,  the  officer  is  not  responsible,  nor  is  it  clear 
that  the  plaintiff  sustains  the  loss.  In  such  a  case  the 
officer  would  be  considered  the  agent  of  the  law,  and,  by 
resorting  to  that  agency  for  the  obtaining  of  his  debt,  the 
plaintiff  is  not  chargeable  with  any  dereliction  of  duty  or 
act  of  injustice  to  the  defendant.  He  is  the  delinquent 
party  in  failing  to  discharge  his  obligation,  and  should  a 
loss  be  incurred  by  an  unforeseen  casualty,  which  is  not 
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chargeable  to  die  officer  or  the  plaintiff,  it  would  seem    MaT  Tam, 

that  the  loss  should  be  borne  by  the  defendant."    3  Mc-  -— 

Lean,  364.  Btmwawt 

But  the  officer  is  required  to  use  ordinary  diligence  for  #"•«" 
die  preservation  of  property  taken  in  execution.  The 
State  v.  Nelson,  November  term,  1849  (1).  If  it  is  wrong- 
fully taken  out  of  his  hands  by  a  third  person,  he  ought 
not,  voluntarily,  to  abandon  it.  In  this  case,  when  die 
property  was  taken  from  the  marshal  by  a  writ  of  reple- 
vin; he  could  not  return  that  fact  and  take  out  a  new  exe- 
cution, for  it  was  not  yet  determined  that  the  replevin- 
plaintiff  had  any  right  to  have  possession  of  it.  It  seems, 
indeed,  by  the  result  of  the  replevin-suit,  that  he  had  not, 
and  the  marshal,  having  procured  a  judgment  for  its  re- 
turn, could  not  have  shown  a  proper  disposition  of  the 
levy  by  a  return  that  such  a  judgment  had  been  rendered, 
but  that  the  property  had  not  been  re-delivered  to  him.  If 
he  voluntarily  or  collusively  suffered  the  property  to  be 
retained  by  the  replevin-plaintiff  after  such  judgment,  it 
was  an  injury  to  the  execution-defendant.  So,  in  the  suit 
upon  the  replevin-bond,  it  was  his  duty  to  use  ordinary 
diligence  to  recover  a  proper  judgment.  These  conse- 
quences necessarily  result  from  the  principles  above 
stated,  that  a  levy  of  sufficient  property  is  presumed  to 
be  a  satisfaction  of  the  debt  until  the  property  is  legally 
disposed  of  by  the  officer  holding  it,  and  that  the  use,  by 
the  officer,  of  ordinary  diligence  to  preserve  the  property 
so  levied  upon,  until  it  is  properly  applied,  is  requisite  to 
show  such  legal  disposition  of  it. 

The  counsel  for  the  defendant  in  error  says  that  the 
pleadings  in  this  case  show  that  due  diligence  was  used, 
and  that  the  plaintiff  had  exhausted  his  remedies  against 
St.  Clair.  This  position  would,  probably,  be  right,  if 
Stewart  was  bound  by  the  judgment  on  the  replevin-bond. 
But  he  was  not  a  party  to  that  suit,  and  we  think  he  has 
a  right  to  go  behind  the  judgment  rendered,  to  show  that 
the  loss  was  occasioned  by  the  negligence  of  St.  Clair, 
and  that  the  plaintiff  ought  to  have  recovered  the  value 
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May  Term,  of  the  properly,  and  would  so  have  recovered  by  a  due 
prosecution  of  the  suit.  In  a  suit  by  an  assignee  against 
the  assignor  of  a  note,  the  assignor  is  not  precluded  by  a 
judgment  in  favor  of  the  maker  in  a  former  suit  against 
him  by  the  assignee,  from  showing  that  the  note  was 
valid  and  the  maker  liable  to  pay  it.  Howell  v.  Wilson, 
2  Blackf.  418. — Morris  v.  Lucas,  8  id.  9.  We  think,  upon 
this  point,  the  cases  are  analagous. 

By  the  pleadings,  Stewart  avers  that  a  sufficient  bond 
was  given  by  the  plaintiff  in  replevin  to  return  the  mare; 
that  a  judgment  was  rendered  for  a  return;  that  she  was 
not  returned  because  the  plaintiff  in  replevin  had,  by  his 
neglect  or  abuse,  caused  her  death ;  and  that  the  obligors 
in  the  replevin-bond  were  liable  and  able  to  pay,  to  the 
marshal  and  the  plaintiff,  the  value  of  the  property  so 
lost,  which  was  sufficient  to  satisfy  the  plaintiff's  judg- 
ment. Nunemaker  replies  that  he  brought  suit  upon  the 
bond  and  only  recovered  his  costs,  and  that  the  mare  died 
without  his  fault  or  the  fault  of  the  marshal.  If  the  aver- 
ments of  Stewart  are  true,  the  obligors  of  the  replevin- 
bond  were  liable  for  the  damages  sustained  by  Nune- 
maker, in  consequence  of  the  non-compliance  of  the 
replevin-plaintiff  with  the  judgment  de  retorno,  and  the 
fact  that  he  procured  a  judgment  for  costs  only,  merely 
proves  that  he  did  not  prosecute  his  suit  with  sufficient 
diligence,  for  it  is  no  answer  to  the  averment  that  the 
mare  died  by  the  abuse  of  the  replevin-plaintiff,  to  say 
that  she  died  without  fault  of  Nunemaker  or  the  marshal. 
The  defence  set  up,  is,  in  substance,  that  the  property 
levied  upon  was  lost  to  Stewart  by  being  taken  out  of  his 
hands  by  the  execution,  and  that  it  was  rendered  una- 
vailable for  the  purpose  of  satisfying  the  execution,  by 
the  neglect  of  the  officer  and  execution-plaintiff  to  pro- 
secute their  remedy  against  St.  Clair.  If  the  averments 
thus  made  are  true,  they  constitute  a  sufficient  bar  to  the 
action,  and  they  are  not  answered  by  the  surrejoinder 
which  was  demurred  to.  The  demurrer  should,  therefore, 
have  been  sustained. 
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Per  Curiam. — The  judgment  is   reversed   with  costs.  May  Term, 

Cause  remanded  for  a  new  trial,  with  directions  to  the  — _ .— — 

Circuit  Court  to  sustain  the  demurrer,  &c.  **** 

R.  Crawford,  for  the  plaintiff.  Dav» 

H.  P.  Thornton,  for  the  defendant. 

(1)  See  1  Carter's  Ind.  B.  523. 


Rhode  v.  Davis. 

Boards  of  county  commissioners  are  Courts  of  limited  and  special  jurisdic- 
tion, and  their  records  must  show,  to  make  them  evidence  of  the  validity 
of  the  acts  of  the  Courts,  that  the  requisitions  of  the  statutes  under 
which  they  acted  were  complied  with,  so  far  as  necessary  to  give  them 
jurisdiction. 

APPEAL  from  the  Warren  Circuit  Court.  Wednesday, 

Perkins,  J. — Davis  sued  Rhode  in  an  action  of  trespass  ay 
quare  clausum  fregit.  Rhode  defended  on  the  ground  that 
the  locus  in  quo  was  a  public  highway,  and  that  he  was 
acting  as  supervisor  in  working  the  same ;  and,  to  sustain 
his  defence,  gave  in  evidence  a  transcript  of  certain  pro- 
ceedings had  before  the  county  commissioners,  ordering 
said  highway  to  be  opened.  The  transcript  did  not  show 
that  the  notice  of  the  application  for  the  highway,  re- 
quired by  statute  to  be  given,  or  that  any  notice  of  the  pro- 
ceeding to  lay  out  and  establish  the  same,  was  given,  and 
there  was  no  proof,  aliundi,  of  the  fact.  The  Court  held 
the  proceedings  a  nullity.  We  regard  the  board  of  county 
commissioners  as  a  Court  of  special  and  limited  jurisdic- 
tion, whose  records  must  show,  to  make  them  evidence  of 
the  validity  of  the  acts  of  the  Court,  that  the  requisitions 
of  the  statutes  under  which  the  Court  acted  were  strictly 
complied  with,  so  far  as  was  necessary  to  give  jurisdic- 
tion. See  Corwin  v.  Merritt,  3d  Barbour's  (N.  Y.)  Sup. 
C.  R.  341,  and  cases  cited. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  A.  Chandler,  for  the  appellant. 

J.  R.  M.  Bryant,  for  the  appellee. 
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May  Term, 

: Pendleton  and  Another  v.  Vanausdal  and  Others. — In 

Vanausdal. 

ASSUMPSIT  upon  a  note.    Judgment  for  the  plain- 
tiffs. 

On  the  calling  of  the  cause,  Mr.  Pratt,  an  attorney  of 
the  Court,  appeared  as  amicus  curies,  and  moved  the  Court 
to  set  aside  the  return  of  the  sheriff  to  the  summons  in 
the  case,  so  far  as  Pendleton  was  concerned,  which  was, 
that  he  had  served  the  writ  on  Pendleton  by  leaving  a 
copy  at  his  last  place  of  residence;  and,  in  support  of  his 
motion,  proved  that  Pendleton  had  not  been  in  the  county 
for  the  prior  six  months  to  said  service ;  that  he  left  for 
the  south  in  the  capacity  of  a  peddler,  taking  a  wagon- 
load  of  goods  with  him;  that  letters  had  been  received 
from  him  dated  and  post-marked  in  North  Carolina,  but 
that  his  family  still  remained  on  the  property  of  said  Pen- 
dleton, living  as  a  family,  and  had  never  changed  their 
residence;  that  Pendleton  had  been  a  resident  of  Miami 
county  for  six  or  seven  years,  and  it  was  not  known  that 
he  had  or  intended  to  change  his  residence ;  but  the  Court 
overruled  said  motion  to  set  aside  said  service,  &c.  There 
was  final  judgment  against  Pendleton,  by  default,  on  this 
service.  The  question  is,  was  the  service  sufficient?  Sec- 
tion 23,  p.  674  of  the  R.  S.,  is  as  follows:  "when  any 
summons,  as  in  this  article  provided,  is  issued,  it  shall  be 
served  either  personally  on  the  defendant,  or  by  leaving 
a  copy  thereof  at  his  usual  or  last  place  of  residence." 

By  our  law,  an  attachment  could  not  issue  against  the 
property  of  Pendleton  for  this  debt  till  after  the  expiration 
of  a  year  from  the  time  of  his  leaving  home.  Section  2,  p. 
763,  R.  S.  Unless  this  suit,  therefore,  can  be  maintained, 
the  creditor  has  no  remedy.  Such  should  not  be  the  case. 
It  seems  to  us  the  service  in  question  was  good.  The 
judgment  is  affirmed  with  one  per  cent,  damages  and 
costs. 

D.  D.  Pratt,  for  the  plaintiff. 
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Gore  v.  Gore  and  Others. — In  Error. 

MARIA  D.  GORE  filed  her  petition  in  the  Be  Kalb 
Probate  Court  for  partition.  Decree  in  that  Court  for  the 
petitioner.  Appeal  by  the  defendants  to  the  Circuit  Court 
of  De  Kalb  county.  In  that  Court  the  decree  of  the  Pro- 
bate Court  was  reversed,  and  the  cause  was  remanded  to 
the  Probate  Court,  from  the  Circuit  Court,  with  instruc- 
tions to  the  former  Court,  to  proceed  in  the  cause  in  ac- 
cordance with  the  opinion  of  the  Circuit  Court.  From 
that  judgment  of  reversal  by  the  Circuit  Court,  this  writ 
of  error  is  prosecuted. 

We  have  no  jurisdiction  of  this  cause.  The  case  is 
settled  by  that  of  Broumke  v.  Whitesidcs,  8  Blackf.  80. 
The  writ  of  error  is  dismissed  for  want  of  jurisdiction. 

E.  A.  McMahan,  for  the  plaintiff. 

/.  B.  Howe,  for  the  defendants. 
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SCOTT. 


Herald  v.  Scott  and  Another. 


2o    65 

Cmb2 
166    164 


Under  oar  statute,  the  assignor  of  a  promissory  note  warrants  the  liability 
and  the  ability  of  the  maker  to  pay  the  note. 

Assumpsit  by  the  assignor  against  the  assignee  of  a  promissory  note.  The 
third  count  described  the  note  as  due  in  1837,  as  assigned  in  September, 
1840,  and  averred  that  suit  was  commenced  and  judgment  obtained  at 
the  March  term,  1841,  and  a  return  of  no  property,  <fec.  A  term  of  the 
Court  was  held  between  the  date  of  the  assignment  and  the  term  at 
which  suit  was  brought.  Held,  that  the  count  was  bad  on  demurrer, 
as  due  diligence  was  not  shown  against  the  maker,  and  the  count  did 
not  show  an  excuse  for  the  failure  of  the  plaintiff  to  sue  at  the  first  term 
of  the  Court  after  the  assignment. 

The  second  count  averred  notorious  insolvency.  Non-assumpsit -pleaded. 
The  plaintiff  asked  the  witness  "if  he  was  acquainted  with  the  general 
reputation  of  the  maker  for  solvency  or  insolvency  in  September,  1840" — 
that  being  the  month  in  which  the  assignment  was  made.  The  defend- 
ant objected  to  the  question ;  objection  sustained.  Held,  that  the  ques- 
tion was  too  indefinite,  and  the  objection  was  rightly  sustained. 
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May  Term,  The  assignee,  when  he  omits  to  sue  the  maker  on  account  of  insolvency, 

1850.  must  prove,  in  a  suit  against  the  assignor,  the  maker's  inability,  from 

Herald  want  of  property  liable  to  execution,  to  pay  any  part  of  the  given  debt, 
v. 

Scorr.  ERROR  to  the  Daviess  Circuit  Court. 

Wednesday,         Perkins,  J. — Assumpsit  by  William  Herald,  the  assignee, 
ay  against  Scott  and   Wise,  the  assignors,  of  a  promissory 

note,  of  which  Jacob  Harper  was  the  maker.  There  are 
five  counts  in  the  declaration.  The  first  describes  the 
note  as  due  on  the  12th  of  December,  1837;  as  assigned 
to  the  plaintiff  on  the  9th  of  September,  1840;  and  avers 
that  it  was  void  for  want  of  consideration.*  The  fourth 
count  is  like  the  first. 

To  each  of  these  counts  there  was  a  plea,  by  way  of 
estoppel,  that  the  assignee  had  obtained  judgment  on 
the  note  in  a  suit  against  the  maker,  which  judgment 
remained  in  full  force,  &c.  The  plaintiff  demurred  to 
the  pleas,  but  the  Court  overruled  the  demurrer;  and,  as 
to  these  pleas,  the  defendants  had  judgment. 

We  think  the  Court  committed  no  error  in  overruling 
the  demurrers.  The  assignor  of  a  promissory  note,  under 
our  statutes,  is  said  to  warrant  two  things,  viz :  the  lia- 
bility and  the  ability  of  the  maker  to  pay  it.  The 
judgment  in  the  case  conclusively  filled  the  warranty  of 
liability. 

The  third  count  describes  the  note  as  due  on  the  12th 
of  December,  1637;  as  assigned  on  the  9th  of  September, 
1840,  in  the  county  where  the  maker  resided;  and  avers 
a  suit  commenced  against  him  at  the  March  term  of  the 
Circuit  Court  of  said  county,  1841,  and  duly  prosecuted 
to  judgment  and  execution,  and  a  return  of  no  property, 
&c.  The  fifth  count  is  like  the  third.  To  these  counts 
demurrers  were  sustained,  and  rightly,  for  they  show  a 
want  of  due  diligence  against  Harper,  the  maker  of  the 
note.  A  term  of  the  Circuit  Court  of  Knox  county,  in 
which  he  resided,  commenced  on  the  4th  Monday,  being 
the  28th  day  of  September,  1840.  This  term,  at  which 
the  assignee  might  haye  obtained  judgment,  was  permit- 
ted to  pass  without  the  institution  of  suit  on  the  note,  and 
without  any  valid  excuse  shown  for  the  failure.     The 
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only  excuse  alleged  by  the  plaintiff  is,  that  he  was  aresi-    May  Term, 

dent  of  Kentucky,  and  was  at  Knox  county,  Indiana,  upon — 

a  visit  only,  at  the  time  the  assignment  was  made.  We  Hx^u> 
cannot  regard  this  as  a  sufficient  reason  for  the  omission  8oorr- 
of  a  suit. 

The  second  count  describes  a  note  in  all  respects  simi- 
lar to  that  set  out  in  each  of  the  other  counts — the  action 
being  in  fact  founded  but  upon  one — and  avers  notorious 
insolvency.  To  this  count  non-assumpsit  was  pleaded. 
The  issue  was  tried  by  a  jury,  and  a  verdict  rendered  for 
the  defendants. 

On  the  trial  the  sheriff  of  Knox  county  was  sworn  as  a 
witness,  on  the  part  of  the  plaintiff,  and  was  asked  "  if  he 
was  acquainted  with  the  general  reputation  of  Jacob  Har- 
per, for  solvency  or  insolvency,  in  September,  1840."  The 
defendants  objected  to  the  question,  and  the  Court  sus- 
tained the  objection.  This  presents  the  only  remaining 
point  in  the  case. 

We  understand  the  question  asked  as  being  prelimina- 
ry to  another,  viz.,  what  that  general  character  was,  and 
thus  consider  it. 

Insolvency  is  a  term  of  no  definite,  uniform  meaning. 
It  is,  perhaps,  more  often  than  otherwise.,  understood  to 
signify  inability  to  pay  all  of  one's  debts ;  and,  hence, 
in  the  question  put  to  the  witness  in  this  case,  he  might 
have  so  understood  it,  and  answered  accordingly.  His 
answer,  in  that  event,  would  not  have  gone  to  the  real 
point  to  be  proved,  and  would  have  been  calculated  to 
mislead  the  jury;  for,  by  our  law,  insolvency,  as  applica- 
ble to  the  maker  of  a  note,  in  a  suit,  like  the  present,  by 
the  assignees  against  the  assignors,  means  inability,  from 
want  of  property  liable  to  execution,  to  pay  any  part  of 
the  given  debt,  and  this  is  what  the  assignee,  when  he 
takes  the  responsibility  of  omitting  suit  against  the 
maker,  is  bound  to  prove  in  a  suit  against  the  assignor, 
or  assignors.  Violett  v.  Patton,  5  Cranch.  142. — 2  Cond. 
R.  214.  —  Black  v.  Wilson,  7  Blackf.  532.  —  Hardesty 
v.  Kinworthy,  8  id.  304.  The  most  proper  mode  of 
doing  this,  would  be  to  call  upon  the  officers,  or  other 
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May  Term,   persons,  who  had    made    unavailing    search  for  such 
1850'       property  in  other  cases,  though  perhaps  itnughtbep-tma 
facie  established,  but  we  do  not  so  decide  here,  by  proving 
general  reputation,  that  the  maker  had  no  property  liable 
to  execution.     However  this  may  be,  we  think  the  ques- 
tion asked  in  this  case   entirely  too  indefinite. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
S.  Judah,  for  the  plaintiff. 
C.  Dewey,  for  the  defendants. 
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Whitehead  v.  Cummins. 

An  execution  issued  upon  a  judgment,  after  the  death  of  the  defendant,  is 
void. 

C,  the  owner  of  real  estate,  married,  there  being,  at  that  time,  judgments 
against  him,  binding  his  real  estate.  Subsequently,  additional  judg- 
ments were  rendered  against  him,  being  also  liens  on  his  real  estate, 
upon  which  latter  judgments,  executions  were  issued.  C.  then  died. 
After  his  death,  said  real  estate  was  sold  by  virtue  of  the  executions  on 
said  previous  judgments,  the  purchaser  bidding  and  paying  the  full 
value  of  the  property,  with  an  understanding,  by  all  parties  concerned, 
that  the  money  so  bid  and  paid  was  to  be  applied — first,  in  payment  of 
said  elder,  and,  secondly,  of  said  junior,  judgments ;  and  the  money  was 
so  applied.  Held,  that  the  purchaser  should  have  been  subrogated  to 
those  elder  judgment-creditors,  as  against  the  widow  of  C,  and  that  she 
would  be  compelled  to  contribute  to  the  payment  of  said  elder  judg- 
ments or  receive  dower  in  the  residue  only  of  the  real  estate  over  and 
above  the  amount  of  said  judgments. 

The  executor  of  an  insolvent  estate  should  not  apply  the  personal  assets 
first  to  the  redemption  of  incumbered  real  estate  for  the  benefit  of  the 
widow. 


Wednesday, 
M ay  29. 


ERROR  to  the  Jefferson  Circuit  Court. 

Perkins,  J. — This  was  an  application,  by  bill  in  chan- 
cery, for  dower  in  lands  of  David  Cummins,  deceased, 
made  in  the  Jefferson  Circuit  Court,  by  Ann  D.  Cummins, 
his  widow. 

The  proceeding  was  against  Jesse  Whitehead,  a  pur- 
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chaser  of  the  lands  at  sheriff's  sale.    The  case  present-    Ma7  Term» 
ed  by  the  record,  is  as  follows : 


The  marriage  of  Mrs.  Cummins  with  her  deceased  W""^"*AI> 
husband,  David,  from  which  originates  her  claim  to  Cumnw. 
dower,  took  place  on  the  20th  day  of  July,  1841.  At  that 
time  said  David  was  indebted  about  20,000  dollars ;  for 
about  10,000  dollars  of  which  there  were  mortgages  by,  and 
judgments  against,  him,  which  were  liens  on  the  lands  out 
of  which  his  widow  is  now  asking  dower.  Subsequently, 
additional  judgments  were  obtained  against  him,  which 
were  also  liens  on  the  lands.  On  the  23d  of  July,  1844, 
being  after  the  marriage,  he  conveyed,  his  wife  not  join- 
ing in  the  deed,  said  lands  to  /.  D.  F.  Lanier  and  O.  8. 
Pitcher,  in  trust,  for  the  payment  of  his  debts.  In  Au- 
gust following  he  died.  Before  his  death,  there  were 
eight  executions  against  him  in  the  hands  of  the  sheriff 
of  Jefferson  county,  issued  upon  judgments  above  men- 
tioned, and  a  part  of  which  were  formally  levied  on  the 
lands  in  question.  There  were,  likewise,  judgments  upon 
which  executions  had  not  issued.  The  executions  in  the 
hands  of  the  sheriff  amounted,  in  the  aggregate,  to  over 
5,000  dollars,  and  two  of  them,  at  least,  were  upon  judg- 
ments older  than  the  marriage ;  but  one  of  these  two, 
having  been  issued  after  Cummins 's  death,  was  void. 
The  State  v.  Michaels,  8  Blackf.  436.  On  the  26th  of  Oc- 
tober next  following  Cummins' s  death,  the  sheriff,  having 
previously  advertised,  proceeded  to  offer  all  of  said  lands 
for  sale  under  executions  so  held  by  him.  The  attorney 
of  Mrs.  Cummins,  being  present  and  having  the  control 
of  the  valid  execution  which  overreached  the  marriage, 
and  the  only  valid  one  in  the  sheriff's  hands  so  doing, 
forbade  a  sale  upon  it.  One  of  the  trustees  to  whom  the 
property  had  been  conveyed  as  above  mentioned  for  the 
payment  of  the  debts  ;  the  executor  of  the  last  will  of 
Cummins;  Mr.  Marshall,  the  attorney  of  his  widow  ;  Mr. 
Bright,  who  owned  from  8  to  10,000  dollars  of  the  liens; 
and  Whitehead,  who  became  the  purchaser,  were  present 
at  and  before  the  sale.  Immediately  preceding  its  com- 
mencement, it  was  publicly  announced  by  the  trustee 


Whitehead 
v. 
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May  Term,  present,  and  by  the  executor  of  Cummins**  will,  that,  if 
14,500  dollars  were  bid  for  the  whole  of  the  property,  the 
trustees  would  join  with  the  sheriff  in  a  deed  for  the 
Cumminb.  whole  to  the  purchaser,  and  that  the  proceeds  of  the  sale 
should  be  applied  to  the  extinguishment  of  all  incum- 
brances on  the  property,  so  that  the  purchaser  should 
have  a  clear  deed  to  the  same,  except  that  the  dower  of 
the  widow,  if  any  she  had,  should  not  be  prejudiced  by 
the  sale;  but  that  the  purchaser  should  take  the  lands 
subject  to  the  same  dower-right  that  she  would  have 
if  no  sale  took  place.  The  sheriff  made  the  same 
announcement  in  his  offer  of  sale.  No  objection  was 
made  to  the  proposition  by  any  one,  and,  under  it,  Jesse 
Whitehead,  the  defendant  below  to  this  suit,  became  the 
purchaser  of  all  the  lands  at  the  price  of  17,600  dollars, 
being  a  liberal  price  for  the  same.  Whitehead  paid  the 
purchase-money  to  the  trustees,  who  applied  it  to  the 
payment  of  the  executions  in  the  sheriff's  hands,  and  all 
the  other  liens  on  the  property,  according  to  the  proposi- 
tion at  the  sale,  aftd,  as  well  as  the  sheriff,  executed  a 
deed  to  the  purchaser.  The  sheriff's  deed  recites  the  eight 
executions  in  his  hands  at  the  time  of  the  sale.  After- 
wards, Whitehead  assigned  Mrs.  Cummins  dower,  which 
she  refused  to  accept,  and  thereupon  made  her  applica- 
tion to  the  Circuit  Court.  She  had  been  offered,  and 
agreed  to  take,  from  a  rival  bidder  to  Mr.  Whitehead, 
2,500  dollars  for  her  dower,  if  said  bidder  obtained  the 
property,  and  of  this  fact  Whitehead  had  notice.  There 
were  but  about  1,500  dollars  of  personal  assets,  which,  with 
the  17,600  dollars  received  for  the  real  estate,  were  insuffi- 
cient to  pay  Cummins' *s  debts.  The  widow,  Mrs.  Cummins, 
elected  to  take  dower  instead  of  the  provision  for  her  in 
her  husband's  will.  Upon  these  facts,  the  controversy 
was  and  is,  to  what  dower  is  the  widow  Cummins  enti- 
tled? She  claims  the  full  one-third  part  of  the  real 
estate.  Whitehead  denies  her  right  to  that  extent.  The 
Circuit  Court  decreed  her  full  dower. 

The  argument  upon  which  her  claim  is  based   and 
was  allowed  in  the  Court  below,  is,  that  the  sheriff's  sale 
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was  upon  executions  on  judgments  younger  than  the  mar-    May  Tern, 
riage  and  did  not  divest  her  of  any  right ;  and  that  the  — — -_ — 
older  incumbrances  befog  afterwards  paid  off  by  Cum-   Whx^h*aj> 
mtn^s  estate,  let  her  into  full  dower  in  the  lands.  Omomn. 

If  the  premises  of  her  argument  are  true,  her  conclu- 

0  

sion  is  correct.  They  may  be  true  in  point  of  form,  but 
are  they  really  so  in  substance?  The  sheriff's  sale  was 
upon  executions  on  judgments  younger  than  the  mar- 
riage, and  the  prior  incumbrances  were  in  form  paid  by 
the  trustees  of  Cummins' s  estate ;  but  whose  money  was 
it  equitably,  in  point  of  fact,  that  paid  those  older  incum- 
brances ?  How  shall  the  transactions  at  the  sale  be  re- 
garded? We  put  out  of  the  question  the  deed  of  the 
trustees  made,  subsequently  to  the  sale,  to  Whitehead. 
It  amounted  to  nothing.  It  conveyed  nothing,  for  the 
reason  that  it  could  convey  nothing.  The  sale  by  the 
sheriff  was  upon  judgments  that  overreached  the  trust- 
deed,  and  divested  the  trustees  of  title.  None  remained, 
after  that  sale,  in  them.  Their  deed,  therefore,  could  be 
no  consideration  for  any  purchase-money.  How  are  the 
bid  of  Whitehead,  his  payment  of  the  money  to  the  trus- 
tees, and  their  application  of  it  to  the  satisfaction  of  the 
older  liens,  to  be  viewed?  Had  Whitehead,  knowing 
there  were  incumbrances  to  the  amount  of  10,000  dollars 
upon  the  property,  older  than  the  judgments  upon  which 
he  was  purchasing,  bid  7,600  dollars  instead  of  17,600, 
paid  the  7,600  to  the  sheriff,  received  his  deed,  and  then 
proceeded  to  the  clerk's  office  with  his  remaining  10,000 
dollars,  and  discharged  the  anterior  incumbrances,  there 
would  have  been  no  doubts  as  to  whose  money  paid  off 
those  incumbrances.  It  would  have  been  Whitehead's. 
Instead  of  such  a  course,  however,  as  Whitehead  is  about 
to  buy  the  property,  the  trustees  say  to  him,  in  lieu  of 
bidding  7,600  dollars,  and  paying  10,000  additional  into 
the  clerk's  office,  bid  17,600  dollars,  pay  the  money  to  us, 
and  we  will  pay  it  into  the  clerk's  office  in  discharge  of 
the  same  incumbrances  to  which  you  would  apply  it,  and 
the  transaction  shall  not  affect  the  question  of  dower,  but 
leave  it  the  same  as  though  you  paid  the  money  into  the 
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M*J  T«"n»    clerk's  office  yourself.    Now,  whose  money,  in  equity  and 

—  good  conscience,  was  this  in  the  hands  of  the  trustees  ? 

T<  Did  it  belong  unqualifiedly  to  Cummins' s  estate  ?    If  so, 

.  Ctowmn.  the  trustees  might  have  applied  it  as  they  pleased,  paid 
junior  debts  with  it,  and  left  Whitehead  to  pay  the  10,000 
dollars  over  again,  to  save  his  purchase.  Could  they 
have  done  so?  They  did  not  do  so,  nor  could  they  legal- 
ly or  equitably  have  done  so.  It  was  in  substance  White- 
head's money  that  paid  the  elder  liens,  and  the  case 
stands,  in  equity,  as  though  he  had  paid  them  himself. 

Such  being  the  case,  could  Whitehead  be  subrogated  to 
those  elder  mortgage  and  judgment-creditors,  or  regarded 
as  their  equitable  assignee,  so  as  to  compel  the  widow  of 
Mr.  Cummins  to  contribute  to  the  payment  of  said  incum- 
brances or  take  a  proportionally  less  amount  of  dower  ? 
If  he  could,  we  think,  considering  the  price  he  paid  for 
the  property  in  question,  and  the  circumstances  under 
which  he  made  the  purchase,  that  justice  demands  that 
he  should;  for  though  it  is  said  that  dower  is  to  be  fa- 
vored, it  is  not  meant,  we  think,  that  it  should  be  so  at 
the  expense  of  others'  palpable  rights. 

Had  those  prior  incumbrances  been  all  mortgages,  there 
would  have  been  no  difficulty  in  the  case.  The  widow 
would  have  been  compelled  to  contribute,  or  submit  to  an 
abatement  of  dower;  4  Kent,  46. — R.  S.  ss.  89,  91,  p. 
429;  and  this,  without  the  purchaser's  procuring  an  as- 
signment of  the  mortgages.  Cass  v.  Martin,  6  N.  H. 
25. — Popkin  v.  Bumstead,  8  Mass.  491. — Gleason  v.  Dyke, 
22  Pick.  390.  And  see  Swain  v.  Pcrrinc,  5  John.  Ch.  R. 
482.  But  a  part  of  those  prior  incumbrances  were  mort- 
gages, and,  as  to  them,  therefore,  the  widow  should  re- 
deem. The  mortgages  to  Bright  and  Hubbard,  and  to 
Hillis,  were  anterior  in  date  to  the  marriage,  and  a  large 
sum  was  due  upon  them. 

Now,  where  is  the  difference  in  principle  between  a 
judgment  and  a  mortgage?  One  is  a  general,  the  other 
a  specific  lien;  but  both  are  equally  liens;  both,  when 
existing  at  the  marriage,  overreach  the  dower-right ;  both 
are  equally  debts  to  be  paid  out  of  the  estate  of  the  per- 
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son  against  whom  they  exist;  and  both  must  alike  be    May  Term, 

discharged  by  an  heir,  a  dowress,  or  a  purchaser,  to  re- — 

deem  the  incumbered  estate.     And  it  may  be  questiona-   Wm,J^*AD 
ble  whether  it  was  not  the  design  of  our  statute,  above     Cvmmct. 
cited,  rather  to  recognise  an  equitable  principle  applica- 
ble to  all  incumbrances,  than  simply  to  declare  a  rule,  al- 
ready existing,  as  to  mortgages.  ~  Had  the  judgments  in 
this  case  been  assigned  to  Whitehead,  the  case  would  have 
been  clear  of  difficulty.    But  why,  in  equity,  should  the 
assignment  or  non-assignment  affect  the  case  where  the 
intention  of  the  person,  paying  is  the  same  in  either  case? 
Whitehead  was  compelled  to  pay  the  judgments  whether 
they  were  assigned  or  not,  and  he  could  not  compel  the 
holders  to  assign  them.     As  we  have  seen,  it  is  imma- 
terial whether  a  mortgage  be  assigned  or  not.    Why 
should  a  judgment  differ?    Indeed,  the  original  counsel 
for  Mrs.  Cummins,  in  his  argument,  puts  the  judgments 
and  mortgages  upon  the  same  footing.     But  we  do  not 
rest  the  case  upon  this  ground.    Here,  it  was,  we  think, 
the  understanding  of  all  parties  that  Whitehead  should 
have  the  benefit  of  these  elder  liens  whether  assigned  or 
not.     It  was  probably  the  understanding  of  Mrs.  Cum- 
mins;  for  the  highest  price  asked  by  her  for  her  dower  in 
the  property,  worth,  as  appears  by  the  record,  clear  of  dow- 
er, considerably  over  20,000  dollars,  was  2,500  dollars,  and 
of  this  she  had  caused  Whitehead  to  be  notified.     It  was 
the  understanding  of  the  executor  of  Cummins' s  will ;  of  the 
trustees  for  the  payment  of  his  debts ;  of  the  officer  who 
made  the  sale  to   Whitehead;   of  the  creditors  to  the 
amount  of  10,000  dollars,  if  not  of  all  of  them;  and  it 
was  the  express  condition  upon  which   Whitehead  pur- 
chased.    Can  there  be  any  doubt,  under  these  circum- 
stances, where  the  equity  of  the  case  lies  ?    Indeed,  they 
are  more  than  sufficient  to  bring  it  within  the  doubting 
opinion,  which  doubts,  as  appears  from  what  has  been 
said,  we  are  inclined  to  regard  as  ill-founded,  of  the  chan- 
cellor, in  the  case  of  Sanford  v.  McLean,  3  Page,  117. 

This  leads  us  to  the  inquiry,  what  was  the  extent  of  the 
right  of  dower,  in  this  case?    It  is  not  one  difficult  to  de- 
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May  Term,    termine.    At  marriage,  Mrs.   Cummins' s  right  of  dower 

—  attached  to  all  the  real  estate  of  her  husband,  subject  to 

wranXAD  all  incumbrances  then  existing,  and  which  should  not  be 
Ovmam.  removed  prior  to  his  decease.  In  the  present  case,  then, 
her  dower  in  the  lands  described  is  to  be  limited  to  the 
value  of  those  lands,  over  and  above  the  incumbrances  on 
them  at  the  time  of  her  husband's  death  which  were  placed 
there  before  marriage.  This  is  the  dower  to  which,  we 
think,  equity  entitles  her,  and  to  which  Whitehead  bought 
subject.  This  she  must  take,  or  contribute  ratably,  ac- 
cording to  the  established  rules  of  law,  to  the  discharge 
of  those  incumbrances. 

By  a  clause  in  Cummins' s  will,  he  gives  to  his  wife  a 
certain  lot  of  ground,  then  held  in  trust  for  her  by  O.  8. 
Pitcher.  It  is  contended  by  Whitehead's  counsel  that,  in 
electing  to  take  dower,  the  widow  was  bound  to  relin- 
quish this  lot  to  the  estate  which  she  did  not  do.  We  do 
not  think  she  was  required  to  do  so.  It  appears  that  this 
lot  was  conveyed  to  Pitcher,  in  trust  for  her,  by  a  third 
person,  not  by  Cummins.  He  does  not  appear  to  have 
ever  had  any  interest  in  the  lot.  The  will,  as  to  that, 
conveyed  nothing.    Her  title  to  it  is  not  under  the  will. 

It  is  said  that  the  executor  of  Cummins's  will  should 
have  applied  the  personal  assets  to  the  redemption  of  the 
real  estate  for  the  benefit  of  the  widow.  In  Gibson  v. 
Crehore,  5  Pick.  146,  it  is  held  that  the  executor  of  an  insol- 
vent estate  should  not  so  apply  the  personal  assets. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  assign  dower  in  accord- 
ance with  this  opinion,  &c. 

M.  G.  Bright  and  M.  C.  Eggkston,  for  the  plaintiff. 

/.  G.  Marshall,  J.  Sullivan,  J.  D.  Glass,  and  /.  W.  Chap- 
man,  for  the  defendant. 
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Mok9B  and  Another  v.  Doe,  on  the  Demise  of  O'Neal. 


May  Term, 
1850. 

Moras 
y. 


Ejectment  brought  by  the  leasee  of  A.  in  March,  1848.    A,  was  in  posses-  -7* 

sion  of,  and  claiming  title  to,  the  land  in  1845.  The  defendants  relied 
on  the  purchase  of  the  land  at  sheriff's  sale.  They  proved  a  judgment 
rendered  in  1844  in  favor  of  B.  against  A,  and  C. ;  that  a  venditioni  ex- 
ponas issued  in  1846,  and  under  it  the  land  was  sold  to  the  defendants, 
the  rents  and  profits  having  first  been  offered  for  sale  without  effect. 
They  also  produced  the  sheriff's  deed,  made  to  them  in  1846.  Held, 
that  A.'*  prior  possession  in  1845  was  sufficient,  prima  facie,  to  entitle 
the  plaintiff  to  recover,  and  that  it  was  necessary,  for  the  defendants  to 
maintain  their  defence,  to  show  that  the  sheriff  was  authorized  to  make 
the  sale. 

Land  was  sold  after  the  passage  of  the  statute  of  1843,  on  execution  on  a 
judgment  which  was  rendered  in  1844,  on  a  contract  the  date  of  which 
did  not  appear.  Held,  that  the  date  of  the  judgment  determined  what 
statute  governed  the  sale;  and  that  the  land  should  have  been  ap- 
praised in  conformity  with  the  statute  of  1843,  or  the  sale  was  void. 

APPEAL  from  the  Green  Circuit  Court.  Wednesday, 

Blackford,    J. — This    was    an    action   of    ejectment     ay 
brought  by  the  lessee  of  O'Neal,  in  March,  1848,  for  a 
tract  of  land  in  Greene  county.     At  the  April  term,  1848, 
Morss  and   Carpenter  were    admitted    defendants,  and 
pleaded  not  guilty. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

Motion  for  a  new  trial  overruled. 

It  was  agreed  on  the  trial  that  O'Neal,  the  plaintiff's 
lessor,  was  in  possession  of  the  land  in  dispute,  claiming 
title  thereto,  in  1845. 

The  defendants  relied  on  a  purchase  of  the  land  at 
sheriff's  sale. 

To  establish  their  title,  the  defendants  proved  a  judg- 
ment, in  an  action  of  debt,  rendered  in  October,  1844,  in 
favor  of  Frederick  Stinkard,  against  said  O'Neal  and  one 
Dixon,  for  222  dollars.  They  also  proved  that,  in  Janua- 
ry, 1845,  a  fieri  facias  issued  on  said  judgment,  which 
execution  was  levied  on  the  land  aforesaid,  and  was 
returned  with  a  statement  that  the  land  was  unsold  for 
want  of  buyers.  They  also  proved  that  after  said  return 
to  the  fieri  facias,  viz.,  in  February,  1846,  a  venditioni 
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May  Term,    exponas  in  the  case  issued  for  the  sale  of  said  land,  and 

' —  that,  under  the  last  named  execution,  the  land  was  sold 

M<Jf*       in  April,  1846,  to  the  defendants  for  175  dollars— (the 

Dos.        rents  and  profits  for  seven  years  having  been  first  offered 

for  sale  without  effect).     They  also  produced  the  sheriff's 

deed  to  them,  dated  in  June,  1846,  for  the  land  thus 

sold. 

The  proof  of  O'NeaFs  prior  possession,  under  a  color 
of  title,  in  1845,  was  sufficient,  prima  facie,  to  entitle  the 
plaintiff  to  recover.     Doe  v.  West,  1  Blackf.  133. 

To  maintain  the  defence,  it  was  for  the  defendants  to 
show  that  the  sheriff  was  authorized  to  make  the  sale 
under  which  they  claimed.  The  judgment  under  which 
the  sale  was  made  was  rendered  in  October,  1844,  in  a 
suit  on  contract;  but  there  is  no  evidence  of  the  date  of 
the  contract.  We  must  therefore  take  the  date  of  the 
judgment  as  determining  what  statute  governed  the  sale. 
Hunt  v.  Gregg,  8  Blackf.  105.  The  statute  of  1843  on 
the  subject,  which  was  in  force  when  the  judgment  was 
rendered,  enacts,  "  That  no  property  of  any  description 
whatever,  either  real  or  personal,  shall  be  sold  on  execu- 
tion, or  by  virtue  of  any  other  process  issued  by  any 
officer  of  this  State,  for  a  less  sum  than  its  fair  value  at 
the  time  of  such  sale,  after  deducting  all  incumbrances 
thereon,  except  as  hereinafter  provided."  R.  S.  1843,  p. 
1044.  This  statute  also  prescribes  the  mode  of  ascer- 
taining the  value  of  the  property  by  appraisers.  In  the 
case  before  us,  however,  it  does  not  appear  that  any  ap- 
praisement of  the  property  was  made ;  and  without  an 
appraisement  in  conformity  with  the  statute,  and  a  price 
paid  equal  to  the  appraised  value,  the  sale  must  be  void. 
Without  such  appraisement  and  payment,  the  sheriff  had 
no  authority  to  sell.  See  the  case  of  Doe  d.  Holman  v.  Col- 
lins,  May  term,  1848  (1).  There  is  a  late  case  in  the  Su- 
preme Court  of  the  United  States  very  similar  in  principle 
to  the  present  one.  The  statute  of  1831,  under  which  a 
sheriff's  sale  was  made,  enacted  that  the  fee  simple  of  real 
estate  should  not  be  sold  on  execution  until  the  rents  and 
profits  for  seven  years  had  been  first  offered  for  sale ;  and  if 
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such  rents  and  profits  would  not  sell  for  a  sum  sufficient    May  Term, 

i  ftsft 
to  satisfy  such  execution,  then  the  fee  simple  should  be  - 

sold.     R.  C.  1831,  pp.  244,  '5.    It  was  held  that  a  sale 

under  that  statute,  without  having  first  offered  for  sale       Aluf. 

the  rents  and  profits  for  seven  years,  was  void.     Qanthfs 

Lessee  v.  Etmng,  3  Howard  U.  S.  707. 

Per  Curiam. — The  judgment  is   affirmed  with  costs, 
&c. 

C.  P.  Hester ,  for  the  appellants. 

R.  H.  Rousseau,  for  the  appellee. 

(1)  See  1  Carter's  Ind.  R.,  24. 


Persons  v.  Alstp  and  Another. 

BiU  to  foreclose  a  mortgage.  It  alleged  that  A.  mortgaged  certain  land  to 
B.  to  secure  the  payment  of  two  notes ;  that,  afterwards,  A.  executed  a 
second  mortgage  to  the  complainant  to  secure  a  debt  of  367  dollars,  pay- 
able in  1849 ;  that  no  proceedings  had  been  had  at  law  to  recover  the 
complainant's  debt;  that  the  land  was  insufficient  to  pay  both  the 
debts.  A.  and  B.  were  made  defendants,  and  the  complainant  prayed 
an  account  of  the  debts  due ;  that  the  equity  of  redemption  be  foreclosed; 
and  the  premises  sold  to  pay  the  debts.  The  Court  found  there  was  due 
to  B.  288  dollars,  and  to  the  complainant  263  dollars,  and  decreed  that, 
in  default  of  the  payment  thereof  within  30  days,  the  equity  of  redemp- 
tion be  foreclosed,  the  land  sold,  and  the  proceeds  applied — 1st.  To  the 
payment  of  B.'s  debt ;  2d.  To  the  payment  of  the  complainant's ;  and 
the  overplus,  if  any,  to  A.  Held,  that  there  was  no  error  in  these  pro- 
ceedings. 

ERROR  to  the  Bartholomew  Circuit  Court.  EK***' 

May  30. 

Smith,  J. — This  was  a  bill  to  foreclose  a  mortgage. 
The  bill  alleges  that  Persons  mortgaged  a  certain  lot,  in 
the  town  oT  Columbus,  to  Alsip,  in  October,  1846,  to  secure 
the  payment  of  two  notes ;  and  that,  in  July,  1847,  Persons 
executed  a  second  mortgage  to  Washburn,  the  complain- 
ant, to  secure  a  debt  amounting  to  367  dollars  and  paya- 
ble on  the  1st  of  March,  184U.  The  bill  further  alleges 
that  no  proceedings  had  been  had  at  law  for  the  recovery 
of  the  complainant's  debt,  and  that  the  mortgaged  pre- 
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Hay  Term,    mises  were  insufficient  to  pay  both  the  debts  with  which 

! —  they  were  charged.    Persons  and  Alsip  were  made  de- 

Pb^W8  fendants  and  the  complainant  prayed  for  an  account  to 
Ami*,  be  taken  of  the  debts  due ;  to  be  allowed  to  redeem  the 
prior  mortgage ;  that  the  equity  of  redemption  be  fore- 
closed ;  and  that  the  mortgaged  premises  be  sold  to  pay 
the  mortgage  debts  according  to  the  rights  of  the  parties. 

The  record  states  that  the  process  was  duly  served  and 
the  defendants  called  and  defaulted.  The  cause  was  then 
submitted  on  the  bill,  exhibits,  and  proof,  and  the  Court 
rendered  a  decree,  finding  that  there  was  due  to  Alsip,  on 
the  first  mortgage,  288  dollars  and  12  cents,  and  to  the 
complainant,  on  the  subsequent  mortgage,  263  dollars 
and  80  cents ;  and  that,  in  default  of  the  payment  of  said 
sums  within  thirty  days,  the  equity  of  redemption  in  said 
premises  should  be  foreclosed  and  said  premises  should 
be  sold  and  the  proceeds  applied — 1st.  To  the  payment 
of  Alsip* s  debt;  2d.  To  the  payment  of  the  complain- 
ant's; and  the  overplus,  if  any  remained,  should  be  paid 
to  Persons. 

The  only  objection  made  to  these  proceedings  is,  that 
the  decree  Bhould  not  have  required  the  property  to  be 
sold  for  the  payment  of  both  debts,  and  that  the  Court 
should  only  have  permitted  Washburn  to  redeem  the  prior 
mortgage,  and  hold  it  with  his  own  as  a  lien  on  the  land. 

We  can  perceive  no  force  in  this  objection.  The  ob- 
ject of  making  Alsip  a  party  was  to  authorize  a  decree 
to  sell  the  land  clear  of  the  incumbrance  of  his  mort- 
gage, and  the  decree  rendered  is  in  conformity  with  the 
usual  practice  in  such  cases. 

Per  Curiam. — The  decree  is  affirmed  with  1  per  cent. 
damages  and  costs. 

A.  A.  Hammond%  for  the  plaintiff. 

T.  F.  Thompson,  for  the  defendants. 
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Bush  v.  Keller. — In  Error. 

A  BILL  was  filed  by  Keller  containing,  in  substance, 
the  following  statement  of  facts  : 

On  the  5th  of  August,  1846,  the  complainant  commenced 
an  action  of  debt  against  Israel  Bush  and  Zachariah  Bush, 
upon  a  sealed  note  for  the  payment  of  125  dollars;  which 
note,  with  another  for  a  similar  sum,  had  been  made  in 
consideration  of  the  sale  and  conveyance  of  all  the  com- 
plainant's interest  in  certain  real  estate  and  personal 
property.  The  defendants,  knowing  at  the  time  that  the 
complainant's  claim  to  said  property  was  contested  by 
another  claimant,  were  to  take  upon  themselves  all  risk 
as  to  the  title.  The  parties  stated  the  agreement  thus 
made  to  one  Roland,  who  was  employed  to  draw  up  a 
deed,  but  who,  by  mistake,  and  contrary  to  the  instruction 
of  the  parties,  drew  up  a  general  warranty  deed,  and  the 
complainant,  who  was  ignorant  of  the  proper  forms  of 
deeds,  executed  it.  Afterwards,  the  person  who  claimed 
the  property  in  opposition  to  the  complainant  succeeded 
in  establishing  a  good  title  to  it,  and  the  defendants,  in 
the  suit  upon  the  note  above  mentioned,  had  set  up  as 
defence  that  the  consideration  of  the  note  had  failed,  and 
threatened  to  hold  the  complainant  bound  by  his  said  co- 
venants in  the  deed  above  mentioned. 

The  prayer  of  the  bill  was  for  an  injunction  to  prevent 
the  defendants  from  setting  up  the  said  covenants,  or  any 
supposed  breach  thereof,  as  a  defence  to  the  suit  upon 
the  note,  and  restrain  the  defendants  from  using  said 
covenants  in  any  suit  against  the  complainant. 

The  defendants  answered,  denying  all  the  material 
charges  made.  The  cause  was  submitted  upon  the  bill, 
answers,  exhibits,  and  depositions,  and  a  decree  was  ren- 
dered perpetually  enjoining  the  defendants  in  this  suit 
from  setting  up,  or  insisting  on  the  covenants  in  the  deed 
as  a  defence  in  the  suit  at  law,  and  from  bringing  suit 
on  said  covenants  on  account  of  any  failure  of  title  to 
the  property  in  question. 


MayTcnn, 
1850. 

Bum 

T. 
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If  ay  Term, 
1850. 

McGugor 

T. 
JOHKSOH. 
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Upon  an  examination  of  the  testimony  in  the  case,  we 
are  of  opinion  that  it  was  not  clearly  established  that 
the  complainant  was  to  give  merely  a  quit  claim  deed, 
and  that  the  defendants  were  to  run  the  risk  of  the  com- 
plainant's title  being  good.  Some  of  the  depositions 
strongly  tend  to  prove  that  it  was  the  intention  of  the 
parties  that  the  deed  was  to  contain  covenants  of  war- 
ranty. The  evidence  is,  indeed,  contradictory,  but  as 
there  should  be,  at  least,  a  strong  case  made  to  authorize 
such  a  decree  as  was  rendered  in  this  instance,  we  think, 
without  considering  other  objections  made  to  the  pro-  ■ 
ceedings,  that  the  decree  should  be  reversed. 


Thursday, 
May  30. 


McGregor  v.  Johnson. 

Assumpsit  on  the  following :  "  Clinton,  March  19, 1847.  We  agree  to  pay 
Thomas  Johnson  200  dollars  on  account  of  freight  to  be  taken  from  this 
place  to  New  Orleans,  by  Samuel  Case,  in  a  flat-boat ;  to  be  paid  after 
said  freight  is  delivered  at  New  Orleans,  as  per  contract  with  said  Cose. 
By  order  from  said  Case.  James  Dudley  and  Co."  Held,  that  Johnson 
could  not  recover  unless  Case  had  complied  with  his  contract 

ERROR  to  the  Vigo  Circuit  Court. 

Smith,  J. — Assumpsit  by  the  defendant  in  error  against 
the  plaintiff  in  error.  The  first  count  of  the  declaration 
alleges  that  an  agreement  was  made  in  writing  by  James 
Dudley,  Isaac  Sanford,  and  McGregor,  the  defendant,  as 
partners,  under  their  firm  name  of  "  James  Dudley  and 
Co.",  \vith  the  plaintiff,  to  pay  the  latter  200  dollars,  on 
account  of  freight  to  be  carried  by  one  Case,  on  a  flat- 
boat,  from  the  town  of  Clinton,  in  this  state,  to  New  Or- 
leans; said  sum  to  be  paid  after  the  delivery  of  the  freight 
at  New  Orleans,  as  per  contract  with  said  Case.  The 
plaintiff  averred  that  said  freight  was  delivered,  accord- 
ing to  the  contract,  by  Case,  and  that  the  defendant  had 
not  paid,  &c.  The  second  count  was  for  the  value  of  a 
flat-boat  sold  and  delivered ;  and  the  third  count  was  for 
money  had  and  received. 
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The  case  was  tried  upon  the  general  issue,  and  the    M*y  Term» 
plaintiff  recovered  a  judgment  for  210  dollars.  —        * — 

The  evidence  to  sustain  the  judgment  was  as  follows :    M00*100* 

In  January,  1847,  Dudley  and  Co.  made  the  following     Jomraov. 
contract  with  Case: 

"  Terre  Haute,  January  26th,  1847. 

"  Samuel  S.  Case  agrees  to  freight  one  flat-boat  load  of 
pork,  lard,  and  bacon,  to  be  loaded  at  Clinton,  Indiana,  on 
account  of  James  Dudley  and  Co.,  at  the  following  rates: 
For  barreled  pork,  and  lard,  62£  cents  per  barrel;  keg 
lard,  10  cents  per  keg;  bacon,  in  casks,  27£  cents  per  100 
lbs.  nett;  to  be  delivered  in  New  Orleans  to  whomever 
James  Dudley  and  Co.  may  consign.  The  boat  is  100  feet 
long  by  20  wide,  to  be  built  in  a  substantial  manner,  and 
to  be  ready  by  the  first  rise  of  water  in  the  spring.    If 

any  flour  is  shipped  on  this  boat  to  be  .    Mr.  Case 

agrees  to  keep  the  boat  hands  three  days  after  the  boat 
gets  in  to  New  Orleans  to  unload,  and  the  steersman,  if 
he  is  needed  longer  than  three  days,  to  be  paid  1  dollar 
per  day,  after  the  three  days.  The  above  is  a  contract  if 
Mr.  Alexander  McClure  recommends  Mr.  Case  as  a  good 
steersman,  and  the  boat  be  a  good  one. 

"  (Signed)  Samuel  S.  Case." 

Case,  who  was  introduced  as  a  witness  by  the  plaintiff, 
testified  to  the  following  facts : 

Case  had,  early  in  the  winter,  contracted  with  Johnson, 
the  plaintiff,  for  the  purchase  of  the  boat  he  intended  to 
freight  for  Dudley  and  Co.,  at  the  price  of  325  dollars. 
About  the  8th  of  March,  Sanford  was  at  Clinton  shipping 
the  freight  which  Dudley  and  Co.  had  there  for  transport- 
ation, and  he  sent  a  letter  to  Case  complaining  of  his  de- 
lay and  requiring  him  to  bring  the  boat  down.  Case  then 
went  to  Clinton  and  told  Sanford  that  Johnson  wished  to 
get  off  from  his  contract,  and  would  not  let  the  boat  go 
without  the  money  or  security;  whereupon  Sanford  told 
Case  to  go  back  and  tell  Johnson  to  bring  on  the  boat  as 
soon  as  possible  and  he  could  have  the  money.  About 
the  26th  of  March,  Case,  in  company  with  Johnson,  brought 
the  boat  to  Clinton  in  an  unfinished  state.     Sanford  had 


72  CASES  IN  THE  SUPREME  COURT 

May  Term,    then  been  gone  several  days  with  part  of  the  freight  de- 
! stined  for  New  Orleans.     Case  then  finished  and  loaded 


MoGuaoft  the  boatj  andj  on  the  2Qthj  he  desired  to  start,  but,  under 
Johwbon.  the  advice  of  an  experienced  person  that  the  river  was 
too  low,  Dudley  and  Co.  refused  to  permit  him  to  do  so. 
On  the  day  last  mentioned  Case  drew  an  order  on  Dudley 
and  Co.,  in  favor  of  Johnson,  for  about  269  dollars,  having 
previously  paid  him  the  balance  of  the  price  of  the  boat. 
Johnson  presented  this  order  to  Dudley  and  Co.,  who  paid 
him  69  dollars,  and  gave  him  the  obligation  mentioned 
in  the  first  count  of  the  declaration,  which  was  in  the  fol- 
lowing words : 

"  Clinton,  March  29th,  1847. 

"  We  agree  to  pay  Thomas  Johnson  200  dollars  on  ac- 
count of  freight  to  be  taken  from  this  place  to  New  Or- 
leans, by  Samuel  Case,  on  a  flat-boat;  to  be  paid  after 
said  freight  is  delivered  at  New  Orleans,  as  per  contract 
with  said  Case.     By  order  from  said  Case. 

"  James  Dudley  and  Co.y\ 

Two  or  three  days  after  these  transactions  Case  finished 
loading  the  boat  and  started  by  the  direction  of  Dudley. 
He  proceeded  safely  until  he  reached  a  point  near  New 
Harmony,  where  the  boat  ran  upon  a  sand-bar  and  was 
stranded.  He  had  the  freight  (except  a  cask  of  hams, 
which,  being  injured  by  exposure,  were  put  on  shore  and 
left,)  taken  out  of  the  flat-boat  and  put  upon  a  steam-boat, 
and  having  received  for  his  charges,  paid  by  the  steam- 
boat, a  sum  of  money,  which,  with  the  269  dollars  above 
mentioned,  amounted  to  760  dollars,  he  returned  home. 
He  did  not  pay  the  steam-boat  freight. 

Case  further  stated  that  he  had  afterwards  heard  a  con- 
versation, in  which  McGregor  said,  the  freight  arrived  at 
New  Or/fan*,  except  a  cask  of  hams  andsome  40  kegs  of  lard. 

The  defendant  gave  in  evidence  the  bill  of  lading  of 
the  freight  shipped  on  the  flat-boat,  by  which  it  appeared 
that  the  amount  Case  would  have  been  entitled  to  receive, 
if  he  had  delivered  the  whole  in  New  Orleans,  according 
to  his  contract,  was  about  645  dollars. 

There  was  upon  the  bill  of  lading  a  receipt  signed  by 
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Case  for  268  dollars  and  73  cents  on  account  of  the    May  Term, 

freight,  which  was  for  the  200  dollars  specified  in  the  ob- 

ligation  given  by  Dudley  and  Co.  to  Johnson  and  the  sum    MoGmqo* 
paid  him  in  cash.  Johnson. 

The  plaintiff  in  error  contends  that  he  is  only  bound 
according  to  the  tenor  and  effect  of  the  obligation  signed 
by  Dudley  and  Co.,  on  the  29th  of  March,  1847,  and  that 
the  plaintiff  below  was  not  entitled  to  recover,  because 
Case  did  not  deliver  the  freight  in  New  Orleans  as  he  had 
contracted  to  do. 

The  defendant  in  error,  on  the  other  hand,  insists  that 
he  was  no  party  to  the  contract  between  Case  and  Dudley 
and  Co.,  and  that,  upon  a  fair  construction  of  the  agree- 
ment made  by  Dudley  and  Co.  with  him,  the  delivery  of 
the  freight,  by  Case,  in  New  Orleans,  according  to  the  con- 
tract between  Case  and  Dudley  and  Co.,  was  not  a  condi- 
tion precedent  to  the  right  of  the  defendant  in  error  to 
recover  in  this  suit.  He  contends  that  when,  upon  his  pre- 
sentation of  the  order  of  Case,  Dudley  and  Co.  paid  him 
a  sum  of  money  in  cash,  and  gave  him  their  promise  in 
writing  to  pay  him  200  dollars,  those  sums  were  to  be 
regarded  as  a  payment  in  advance  to  Case  on  account  of 
the  freight,  the  object  being  to  enable  Case  to  obtain  the 
boat  of  the  defendant  in  error. 

The  defendant  in  error  might,  no  doubt,  have  insisted 
upon  payment  being  made  to  him  before  the  delivery  of 
the  boat,  or  he  might  have  required  a  note  from  Dudley 
and  Co.  for  its  price  or  value,  but,  evidently,  he  did  not 
do  so.  The  agreement  signed  by  them  is  for  the  pay- 
ment to  Johnson,  by  the  order  of  Case,  of  200  dollars,  on 
account  of  freight  to  be  delivered  at  New  Orleans,  when 
said  freight  shall  have  been  delivered  by  said  Case  ac- 
cording to  his  contract.  The  parties  were  competent  to 
make  such  an  agreement  if  they  thought  proper  to  do  so. 
There  was  nothing  in  the  attendant  circumstances  incon- 
sistent with  such  an  agreement,  and  there  is  no  ambiguity 
in  the  words  used.  The  contract  proved  corresponds  pre- 
cisely with  that  described  in  the  first  count  of  the  declara- 
tion, but  the  material  averment  made  in  that  count,  that 
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May  Term,    Case  delivered  the  freight  according  to  his  contract,  was 
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-  not  proved.     On  the   contrary,  it  clearly  appears,  that 
Robbins      Qase  J.J  QOt  perform  his  contract,  but,  after  carrying  the 

Robbinb.  freight  some  distance  down  the  Wabash  river,  he  placed 
it  on  a  steam-boat,  and,  having  procured  from  the  steam- 
boat a  large  sum  of  money  for  his  charges,  he  abandoned 
it  altogether,  subjecting  Dudley  and  Co.,  or  the  freight 
itself,  to  the  payment  of  such  expenses  as  might  after- 
wards be  charged  by  other  carriers  for  conveying  it  to  its 
place  of  destination. 

We  think,  therefore,  that  the  evidence  does  not  sustain 
the  judgment,  and  that  a  new  trial  should  have  been 
'  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial,  &c. 

W.  D.  Griswold  and  /.  P.  Usher y  for  the  plaintiff. 

/.  A.  Wright  and  E.  W.  McGaughey,  for  the  defendant. 


Robbins  and  dthcrs  v.  Robbins. — In  Error. 

THIS  was  a  bill  in  chancery  to  correct  a  mistake  in  a 
deed.  A  part  of  the  defendants  were  infants.  No  pro- 
cess appears  to  have  been  served  upon  these  infants,  but 
a  guardian  ad  litem  was  appointed,  who,  the  record  Btates, 
waived  the  service  of  the  process  on  them.  This  he 
could  not  do — see  Hough  v.  Canty,  8  Blackf.  301 — unless 
the  heirs  were  present  in  Court,  which  does  not  appear, 
and,  on  error,  cannot  be  presumed.  For  this  error  we 
are  compelled  to  reverse  the  decree  below,  with  costs. 

The  decree  is  reversed.  Cause  remanded  for  further 
proceedings. 

/.  S.  Scobcy,  for  the  plaintiffs. 

A.  Davison,  for  the  defendant. 


The  City  Council  op  Indianapolis  v.  Blythe  and  Another. 

THIS  was  an  action  of  debt  brought  by  the  city  of  In- 
dianapolis against  Blythe  and  Hedderly,  to  recover  of  them 
a  penalty  of  50  dollars  for  keeping  a  nuisance  within 


Blythe. 
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May  Term, 

Sprigs  v.  The  State.— In  Error.  _ _50'  ,„ 

City  Council 
or  Indianap- 
The  act  of  1849,  giving,  in  certain  counties  therein  named,  exclusive  juris-  olis 

diction  of  certain  offences  to  justices,  contained  no  saving  clause  as  to       „  Ji 

existing  cases,  and  deprived  the  Circuit  Courts  of  jurisdiction  over 

them. 

AT  the  October  term,  1848,  Sprigs,  the  plaintiff  in  error, 
was  indicted  for  a  simple  assault  and  battery,  under  the 
63d  section,  of  article  2,  chapter  53,  R.  S.  p.  974,  in  the 
Jennings  Circuit  Court.  On  the  16th  of  January,  1849, 
the  legislature  passed  a  law,  giving,  from  the  date  of  that 
act,  exclusive  jurisdiction,  in  certain  counties  therein 
named,  to  justices  of  the  peace,  of  the  offence  named  in 
this  indictment  and  in  said  section  63  of  the  R.  S.  Jen- 
nings county,  in  which  this  indictment  was  found,  and  the 
defendant  to  it  tried,  is  embraced  in  said  act.  In  April, 
1849,  the  said  Jennings  Circuit  Court,  upon  a  trial  had 
therein,  convicted  and  fined  said  Sprigs,  the  defendant 
below,  and  the  plaintiff  in  error. 

This  conviction  was  wrong.  The  act  of  1849,  virtual- 
ly repealed  the  previous  law  giving  the  Circuit  Court  ju- 
risdiction of  the  offence  of  which  Sprigs  was  convicted. 
It  contains  no  saving  clause  as  to  existing  cases.  This 
case,  therefore,  falls  directly  within  that  of  Taylor  v.  The 
State,  7  Blackf.  93. 

The  judgment  below  is  reversed.  Cause  remanded, 
&c. 

H.  C.  Newcomb  and  W.  B.  Hogins,  for  the  plaintiff. 
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May  Term,  Baid  city.  The  Court  of  Common  Pleas  dismissed  the 
suit.  The  matter  complained  of  was  a  nuisance,  not 
from  being  declared  so  by  a  city  by-law,  but  at  common 
law.  This  decision  was  right.  Keeping  a  nuisance  was 
a  criminal  offence  at  common  law,  and  is  by  statute. 
This  case,  therefore,  falls  directly  within  The  City  of 
Madison  v.  Hatckery  8  Blackf.  341,  to  which  case  the 
Court  adheres.  See  Welch  v.  Stowell,  2  Doug.  322. — 
Zylstra  v.  The  Corporation  of  Charleston,  1  Bay's  R.  382. 
— Barter  v.  The  Commonwealth,  3  Penna.  253.  —  1st  U. 
S.  Dig.  487,  s.  21. — Bogart  v.  New  Albany,  May  term, 
1848  (1). 

The  judgment  is  affirmed  with  costs. 

E.  Coburn,  for  the  plaintiff. 

/.  Morrison  and  S.  Major,  for  the  defendants. 

(1)  See  1  Carter's  Ind.  R.  38. 


Thursday, 
May  30. 


Trimble  v.  Trimble. 

In  an  application  for  dower,  or  for  alimony,  reputation  is  sufficient  evi- 
dence of  marriage. 

Application  for  divorce  and  alimony.  The  bill  alleged  a  marriage  in 
Virginia.  The  answer  denies  any  marriage.  General  reputation  of  mar- 
riage was  proved.  Held,  that  as  there  was  no  statute  of  Virginia  on  tne 
subject  in  evidence,  the  common  law  will  be  presumed  to  have  been  in 
force  there,  and  the  marriage  valid. 

APPEAL  from  the  Decatur  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  the  Decatur  Circuit 
Court,  by  Margaret  J.  Trimble,  against  Charles  N.  Trim- 
ble, for  a  divorce  and  alimony.  The  defendant  answered, 
denying  the  marriage  of  the  parties.  The  cause  was 
put  at  issue  by  a  replication,  and  submitted  to  the  Court 
upon  bill,  answer,  replication,  and  testimony,  and  a  de- 
cree was  rendered  for  the  plaintiff. 

The  only  question  in  the  case  relates  to  the  proof  of 
the  marriage,  and,  perhaps,  we  cannot  more  satisfactori- 
ly present  it,  than  by  copying  the  bill  of  exceptions, 
which  is  as  follows:    "Be  it  remembered,"  &c,  "that for 
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the  purpose  of  proving  the  marriage,  the  plaintiff  gave   Hay  Term, 

evidence,  that,  some  time  in  the  year  1838,  the  plaintiff — 

and  the  defendant  came  to  Decatur  county,  Indiana;  that  U^BU 
when  they  first  came  to  said  county,  they  lived  and  co-  Tmmble. 
habited  together  as  man  and  wife,  and  continued  so  doing 
at  all  times  up  to  and  until  the  month  of  July,  1848, 
when  they  separated;  that  defendant,  some  four  or  five 
times,  was  heard  to  call  her  his  wife ;  and  that,  some  time 
in  August,  1838,  the  following  article,  by  authority  of  de- 
fendant, was  published  in  the  Greensburg  Repository  and 
Advertiser,  a  newspaper  published  in  the  county  of  De- 
catur, to-wit, '  Mr.  Thomas,  Sir — Please  give  these  lines  a 
place  in  your  paper;  for  so  doing,  I  will  compensate  you. 
I  am  informed  that  there  is  a  report  circulating  through 
this  county,  that  Robert  Kilgore,  of  Greene  county,  Ten- 
nessee,  wrote  to  William  Saul  of  this  county,  that  I  told 
Robert  Bartiey,  of  said  Greene  county,  that  I  was  not  mar- 
ried to  the  woman  represented  to  be  my  wife,  which  is 
erroneously  false  ;  and  do  proclaim  to  the  citizens  of  this 
county,  and  to  the  whole  world,  she  is  my  wife,  accord- 
ing to  matrimonial  contract,  and  divine  affirmation, 
which  stands  recorded,  day  and  date,  in  my  family  Bible. 
I  defy  the  world  to  dispute,  and  place  such  malignant  re- 
port at  defiance.  I  am,  independently,  C.  N.  Trimble  f 
that,  on  an  occasion,  she  signed  a  deed  with  him  as  his 
wife.  It  was  also  proved  that  said  parties  were  regard- 
ed and  treated,  in  all  respects,  by  the  neighborhood  in 
which  they  lived,  as  husband  and  wife ;  to  the  introduc- 
tion of  all  which  evidence  the  defendant  excepts,"  &c; 
"  and  the  defendant  proved  by  two  of  his  brothers  that 
lived  in  Virginia,  and  near  the  plaintiff  and  defendant,  in 
the  year  1836,  when  the  plaintiff  and  defendant  removed 
from  that  state,  and  that  said  witnesses  had  resided  in 
Decatur  county  for  the  last  eight  or  ten  years,  near  the 
complainant  and  defendant,  and  been  in  the  habit  of  be- 
ing at  their  house,  and  never  heard  of  any  marriage  be- 
tween them,  and  witnesses  believe  none  ever  did  take 
place;  that  James  Trimble,  one  of  defendant's  brothers, 
twice,  about  three  years  ago,  charged  plaintiff  in  presence 
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May  Term,   0f  defendant,  with  living  in  a  state  of  adultery,  which 

! —  was  not  denied  by  either  of  them  otherwise  than  plaintiff 

TftofBLB  became  very  angry,  and  defendant  told  witness  not  to 
Trimble,  hurt  his  feelings.  It  was  also  proved  that  plaintiff  had 
told  Nancy  Trimble,  since  living  in  Decatur  county,  that 
before  she  and  defendant  left  Virginia,  she  had  made  a 
wedding  dinner  three  times  with  a  view  of  getting  mar- 
ried to  defendant,  but  that  they  had  come  off  just  so.  It 
was  also  proved  that  just  after  they  separated,  defendant 
told  plaintiff,  in  a  conversation  between  them,  that  they 
never  were  married,  and  that  she  knew  it,  and  dared  her 
to  point  out  the  time  and  place,  to  which  she  made  no 
reply,  but  was  at  the  time  in  much  distress  and  affliction 
about  such  separation;  which  was  all  the  testimony 
touching  the  fact  of  marriage,9'  &c. 
The  bill  alleges  a  marriage  in  Virginia. 
Fleming  v.  Fleming,  8  Blackf.  234,  decides  that,  in 
an  application  for  dower,  reputation  is  sufficient  evidence 
of  marriage.  So  far  as  the  bill  before  us  goes  for  ali- 
mony, it  seems  to  fall  within  that  case;  and  as  to  the 
divorce  we  see  no  reason  why  a  different  rule  should 
prevail,  especially  in  this  case  where  the  marriage  may 
have  taken  place  in  Virginia.  Bouvier,  in  his  Law  Dic- 
tionary, title,  "Marriage"  says:  "The  common  law  re- 
quires no  particular  ceremony  to  the  valid  celebration  of 
marriage.  The  consent  of  the  parties  is  all  that  is  ne- 
cessary, and  as  marriage  is  said  to  be  a  contract  jure  gen- 
tium, that  consent  is  all  that  is  needful  by  natural  or  pub- 
lic law.  If  the  contract  be  made  per  verba  de  presenti,  or 
if  made  per  verba  de  future,  and  followed  by  consummation, 
it  amounts  to  a  valid  marriage,  and  which  the  parties  can- 
not dissolve  if  otherwise  competent;  it  is  not  necessary 
that  a  clergyman  should  be  present  to  give  validity  to  the 
marriage ;  the  consent  of  the  parties  may  be  declared  be- 
fore a  magistrate,  or  simply  before  witnesses,  or  subse- 
quently confessed  or  acknowledged,  or  the  marriage  may 
even  be  inferred  from  continual  co-habitation  and  reputa- 
tion as  husband  and  wife,  except  in  cases  of  civil  actions 
for  adultery  or  public  prosecutions  for  bigamy.     1  Salk. 
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1 19. — 4  Burr.  2057.— Dougl.  171  .—Burr.  Settl.  Cas.  509.—   May  Term, 

1  Dow,  148.— 2  Dow,  482.-4  John.  2.— 18  John.  R.  346 1850' 

—6  Binn.  405.— 1  Penna.  R.  452.-2  Watts'  R.  9."  And  Mo0™ET 
see  6  Conn.  446. — 2  Greenl.  Ev.  s.  460.  As  no  statute  Matbox. 
of  Virginia  upon  the  subject  was  in  evidence  on  the 
trial  of  this  cause,  the  common  law  would  be  presumed 
*to  be  in  force  there  relative  to  marriage  contracts,  and 
hence  the  marriage  in  this  case,  which  may  be  inferred 
from  the  evidence,  might  have  been  valid. 

Per  Curiam. — The  decree  is  affirmed  with  costs,  &c. 

/.  S.  Scobey  and  A.  Davison,  for  the  appellant. 

A.  L.  Robinson,  for  the  appellee. 


McClerry  and  Others,  infants,  by  McGlerry,  their  next 
friend,  v.  Matson,  administrator  of  the  estate  of  Knight, 
deceased. 

A  resident  of  this  Btate  died,  leaving  heirs  of  the  whole  blood  and  the 
heirs  of  a  deceased  half-sister.  The  intestate  owned  property  in  this 
state  and  in  Mississippi.  An  administrator  was  appointed  in  each  of  the 
states.  Under  the  laws  of  Mississippi,  the  half-blood  did  not  inherit. 
300  dollars  remained  in  the  hands  of  the  administrator  here,  and  3,277 
dollars  in  the  hands  of  the  administrator  in  Mississippi.  Under  an  order 
of  the  Court  of  the  latter  state,  to  which  the  heirs  were  not  parties,  the 
administrator  there  distributed,  to  the  brothers  and  sisters  of  the  whole 
blood,  the  sum  in  his  hands,  which  amounted  to  over  000  dollars  to 
each.  The  heirs  of  the  half-blood,  in  their  petition  below,  claimed  the 
whole  amount  in  the  hands  of  the  administrator  here  for  distribution. 
The  Court  refused  to  grant  their  petition.  Held,  that  there  is  no  objec- 
tion to  allowing  the  petitioners  the  300  dollarB  in  the  hands  of  the  ad- 
ministrator here. 

ERROR  to  the  franklin  Probate  Court.  Thursday, 

Perkins,  J. — This  was  a  petition  under  the  351st  section  May  30- 
of  c.  30  of  the  R.  S.,  p.  549,  by  Andrew  R.  McClerry, 
William  McClerry,  and  Ellen  McClerry,  children  and  heirs 
of  Ellen  McClerry,  deceased,  formerly  Ellen  Knight,  a 
half-sister  of  Thomas  /.  Knight,  deceased,  against  John  A. 
Matson,  administrator  of  the  estate  of  said  Thomas  /. 
Knight,  claiming  a  distributive  share  of  said  estate. 
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May  Term,       The  facts  of  the  case  are  these : 

'. —      Said  Thomas  J.  Knight  died,  a  lunatic,  in  Cincinnati, 

°  ▼****  Ohio,  in  1844,  leaving  property  in  Brookville,  Indiana,  and 
Haison.  in  Natchez,  Mississippi.  On  the  12th  day  of  August,  1844, 
letters  of  administration  upon  his  estate  were  granted,  by 
the  Franklin  Probate  Court  of  Indiana,  to  John  A.  Matson, 
who  'was  duly  qualified  and  took  upon  himself  the  bur- 
then of  the  appointment.  In  December,  1844,  the  Probate 
Court  of  Adams  county,  Mississippi,  granted  letters  of  ad- 
ministration upon  said  KnighVs  estate  to  John  Knight,  of 
the  city  of  Natchez,  in  said  state,  who  was  duly  qualified, 
and  who  acted.  Upon  settlement  of  the  estate  in  this 
state,  by  Matson,  there  remained  in  his  hands  300  dollars 
for  distribution  among  the  heirs.  Upon  settlement  of  the 
estate  in  Mississippi,  there  remained  in  the  hands  of 
Knight,  the  administrator  there,  3,277  dollars  and  20  cents 
for  distribution  among  the  heirs.  By  the  law  of  Missis- 
sippi the  half-blood  does  not  inherit.  By  the  law  of  In- 
diana it  does.  Knight,  the  Mississippi  administrator,  un- 
der the  order  of  the  Court  there,  distributed  the  whole 
amount  in  his  hands  to  the  five  brothers  and  sisters  of  the 
whole  blood,  giving  them  653  dollars  and  44  cents  apiece. 
The  petitioners  in  this  case,  succeeding  to  the  rights  of 
the  sister  of  the  half-blood,  now  claim  the  entire  sum  in 
the  hands  of  Matson  for  distribution,  300  dollars,  it  being 
less  than  sufficient  to  make  them  equal  with  either  of  the 
heirs  of  the  whole  blood.  The  Court  below  refused  to 
grant  their  petition. 

In  considering  this  case,  the  first  question  to  be  deter- 
mined is,  where  was  the  domicil  of  Thomas  J.  Knight  at 
the  time  of  his  death?  The  evidence  is  upon  the  record, 
and  it  satisfies  us  that  his  domicil  was  Brookville,  in  this 
state.  His  boyhood  was  spent  in  Brookville.  When  a 
young  man,  he  went  to  Cincinnati  to  learn  a  trade.  In 
1838,  or  1839,  he  went  to  Natchez,  Mississippi,  and  en- 
gaged in  business  there  with  a  brother.  About  1842,  he 
returned  to  Brookville;  said  he  designed  to  make  it  his 
permanent  abode ;  owned  real  estate  there,  and  purchased 
and  collected  materials  for  building;  voted  at  elections; 
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interested  himself  in  politics,  and  the  affairs  of  the  town,    May  Term, 

as  a  citizen;  said  he  did  not  intend  to  return  to  Natchez. — 

He  was  an  unmarried  man.    In  the  fall  of  1843,  he  be-    Uo0^an 
came  insane ;  was  sent  to  a  hospital  in   Cincinnati  for      Hatsoh. 
treatment;  and  died  there  in  1844. 

His  domicil,  then,  being  at  BrookviUe,  his  personal 
estate,  (which  that  in  the  hands  of  both  administrators 
was,)  no  matter  where  being,  was  distributable  according 
to  the  law  of  Indiana.  Story's  Conflict  of  Laws,  s.  481. 
— 2  Kent's  Com.  429. — Wheaton's  International  Law, 
188.  And  see  R.  S.  of  Indiana,  p.  551.  Hence  the  half- 
blood  was  entitled  to  share  equally  with  the  whole,  in  this 
entire  estate,  and  the  Court  in  Mississippi,  as  it  assumed 
the  distribution  of  the  fund  there,  instead  of  remitting  it 
to  the  principal  administrator  here,  should  have  been  go- 
verned in  that  distribution  by  our  law.  That  Court  hav- 
ing, however,  acted  otherwise,  probably  upon  the  ground 
that  it  was  not  shown  there  that  the  deceased,  Knight, 
had  changed  his  domicil  to  Indiana,  it  remains  but  to  be 
determined  whether  we  can,  in  any  manner,  notice  the  dis- 
fribution  of  the  ftmd  made  in  Mississippi  in  deciding  the 
cause  before  us.  We  do  not  regard  the  present  petitioners 
as  parties  to  the  proceedings  for  distribution  in  that  state, 
and,  hence,  they  are  not,  in  our  opinion,  bound  by  them. 
We,  then,  can  regard  the  distribution  there  only  as  a  fact 
proved  in  this  cause  showing,  that  five  of  the  six  distri- 
butees of  Knight's  estate,  have  severally  received  a  larger 
sum  than  now  remains  for  distribution.  We  might  so 
notice  the  fact,  had  the  distribution  been  made  by  the  ad- 
ministrator there,  or  here,  in  determining  what  should  be 
done  with  the  residue  of  the  estate.  Suppose  the  heirs 
of  the  whole  blood  were  applying  here  for  the  distribution 
of  this  fund,  and  the  fact  were  shown  that  they  had  seve- 
rally received  from  the  administrator  more  than  their  re- 
spective shares.  Would  not  the  Court  act  upon  such 
showing,  and  attempt,  in  its  action,  to  equalize  the  fund 
among  all?  So,  should  these  petitioners  receive  the  300 
dollars  in  question,  and  then  go  to  Mississippi  seeking  to 
obtain  a  reversal  of  the  proceedings  there,  or  to  obtain, 
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Hay  Term,  in  any  manner,  their  proportionate  share  of  the  whole 
estate,  they  would,  and  should,  be  charged  with  these  300 
dollars. 

We  see  no  objection  to  allowing  the  petitioners  the  300 
dollars  in  the  hands  of  Mat  son. 

Per  Curiam. — The  decree  is  reversed.  Cause  remand- 
ed to  the  Court  below  to  make  the  allowance  accordingly. 

/.  D.  Howland,  for  the  plaintiff. 

G.  Holland,  for  the  defendant. 


Thursday, 
May  30. 


Nichols  v.  Gcjy. 

The  charging  of  a  person  with  having  a  loathsome  disorder  is  actionable 
without  proof  of  special  damage ;  but  the  declaration  alleging  the 
words  in  the  past  tense,  is  bad  on  demurrer. 

ERROR  to  the  Bartholomew  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  slander  brought 
by  Guy  against  Nichols.  The  declaration,  after  alleging 
that  the  defendant  intended,  maliciously  and  wickedly, 
to  destroy  the  plaintiff's  character,  &c,  laid  the  words  as 
follows  : 

First — "Silas  Guy,  (meaning  the  plaintiff,)  had  the 
clap ;"  (meaning  that  the  plaintiff  had,  at  the  time  said 
words  were  spoken  as  aforesaid,  a  certain  foul  and  loath- 
some disorder  called  the  clap). 

Secondly — " Silas  Guy,  (meaning  the  plaintiff,)  has  the 
clap ;"  (meaning  that  the  plaintiff  had  a  certain  foul  and 
loathsome  disease  called  the  clap,  at  the  time  the  words 
were  spoken  as  aforesaid). 

There  was*  a  demurrer  to  each  set  of  words. 

The  demurrer  to  the  words  first  above  stated  was  sus- 
tained ;  and,  we  have  no  doubt,  correctly.  Those  words, 
being  in  the  past  tense,  are  not  actionable.  Carstake  v. 
Mapledoram,  2  T.  R.  473.  The  inuendo  alleging  the  de- 
fendant's meaning  to  be,  that  the  plaintiff  had  the  die- 
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ease  at  the  time  the  words  were  spoken,  is  not  warranted   May  Term, 
by  the  words  charged.  '. — 

The  demurrer  to  the  second  set  of  words  was  overruled.      Nx°*0Lg 

The  defendant  pleaded  the  general  issue.  He  also  Got- 
pleaded,  specially,  that  other  persons  had  spoken  the 
same  words  of  the  plaintiff;  and  that  when  he,  the  de- 
fendant, spoke  the  words,  he  believed  them  to  be  true. 
This  special  plea  was  demurred  to,  but  no  disposition 
appears  to  have  been  made  of  the  demurrer. 

The  cause  was  tried  on  the  general  issue,  and  a  verdict 
rendered  for  the  plaintiff. 

Motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict. 

The  record  shows  that  the  second  set  of  words  was 
proved  as  laid. 

The  defendant  contends  that  the  words  thus  proved  are 
not,  per  se,  actionable;  but  we  are  of  a  different  opinion. 
To  say  of  a  person  that  he  has  the  plague,  or  that  he  has 
the  leprosy,  is  considered  to  be  actionable.  1  Stark,  on 
Sland.  100,  101.  So,  it  has  been  recently  held,  that  the 
charging  of  a  person  with  having  got  the  pox,  meaning 
the  French  pox,  is  actionable  without  proof  of  special 
damage.     Bloodworih  v.  Gray,  1  Mann,  and  Gr.  334. 

The  ground  of  the  action  for  words  of  this  description 
is  the  presumption  that  the  party  charged  will  be  wholly 
or  partially  excluded  from  society  by  reason  of  the 
charge.  1  Stark,  on  Sland.  99.  In  the  case  before  us, 
the  imputation  contained  in  the  second  set  of  words,  if 
believed,  was  well  calculated  to  exclude  the  plaintiff,  at 
least  partially,  from  society;  and  the  words  are,  therefore, 
actionable. 

The  defendant  complains  of  the  judgmept,  because 
the  demurrer  to  his  special  plea  was  not  disposed  of. 
But  that  plea  is  obviously  bad;  and,  of  course,  the  want 
of  a  decision  on  the  demurrer,  can  be  of  no  injury  to  the 
defendant. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  G.  Dunn,  for  the  plaintiff. 

H.  P.  Thornton  and  /.  8.  Watts,  for  the  defendant. 
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Mason  v.  Fairfield. — In  Error. 

THIS  was  a  suit  by  the  assignee  of  a  promissory  note, 
against  the  makers.  The  declaration  describes  a  note  as 
made  by  two  persons  who  are  defendants  to  the  suit. 
Plea — the  general  issue.  On  the  trial  the  note  introduced 
purported  to  be  made  by  the  two  defendants  and  another. 
The  Court  admitted  the  note  in  evidence,  and  the  plain- 
tiff had  judgment.  This  was  right.  As  the  plaintiff's 
pleadings  did  not  disclose  the  objection,  it  could  only  be 
taken  advantage  of  in  such  a  case  as  the  present  by  plea 
in  abatement.  1  Swann's  Practice,  76. — Gilman  v.  Rives, 
10  Pet.  U.  S.  R.  208.  See  this  latter  authority  for  excep- 
tions to  the  rule. 

Judgment  affirmed. 

/.  G.  Walpole,  for  the  plaintiff. 

if.  Cooper,  for  the  defendant. 
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S  wails  v.  Butcher. — On  Appeal. 

In  an  action  of  slander,  the  charge  complained  of  being  perjury,  under  a 
plea  of  justification,  the  same  degree  of  evidence  is  required  as  would 
convict  in  a  criminal  prosecution  for  that  offence ;  but  a  failure  to  sus- 
tain that  plea  is  not  to  be  considered  in  aggravation  of  damages. 

THIS  was  an  action  of  slander  brought  by  the  appellee 
against  the  appellant.  The  words  alleged  to  have  been 
spoken  charged  the  former  with  having  committed  perju- 
ry. The  appellant  pleaded  not  guilty;  and,  in  justifica- 
tion, that  the  words  spoken  were  true. 

The  evidence  is  not  set  out  in  the  record,  but  it  appears, 
by  a  bill  of  exceptions,  that  the  Court,  at  the  instance  of 
the  plaintiff  below,  charged  the  jury,  inter  alia,  that  to 
convict  a  defendant  upon  a  charge  of  perjury  upon  an 
indictment,  the  positive  testimony  of  two  witnesses,  or  of 
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one  witness  and  corroborating  circumstances  to  every  ma-    May  Term, 
'terial  point  of  the  false  swearing,  is  necessary;  and  that . 
i  the  defendant,  in  order  to  prove  the  truth  of  his  pleas  of 
justification,  must  give  evidence  of  the  same  strength  as 
.  would  be  necessary  to  convict  the  plaintiff  of  perjury  in 
J  a  criminal  prosecution. 

This  was  correct;  but  the  Court  gave  the  further  in- 
struction, that  if  the  pleas  of  justification  were  not  sus- 
tained by  proof  of  the  kind  above-mentioned,  they  might 
be  considered  by  the  jury  in  aggravation  of  the  damages. 

This  last  instruction  was  erroneous.  Shank  v.  Case, 
November  term,  1848. — Skoulty  v.  Miller,  November  term, 
1849  (1). 

The  judgment  is  reversed  with  costs. 

/.  Ryman,  for  the  appellant. 

/.  S.  Scobey  and  A.  Davison,  for  the  appellees 

(1)  See  1  Carter's  Ind.  R.  170,  and  id.  544. 


Bailey  v.  Epperly. 

The  defendant  entered  into  a  written  agreement  to  deliver  to  the  plaintiff 
a  certain  quantity  of  pork  at  Fairhaven,  for  certain  prices,  and  delivered 
a  portion  of  it,  when  a  verbal  agreement  was  made  by  the  parties  that 
the  residue  on  the  contract,  and  all  the  defendant  had,  be  delivered  at 
Hamilton,  for  a  higher  price,  within  a  reasonable  time.  Assumpsit  was 
brought  for  the  failure  of  the  plaui^ff  to  so  deliver  the  pork  at  Hamil- 
ton. There  was  no  averment  or  proof  of  a  waiver  by  the  plaintiff  of  his 
right  to  demand  a  delivery  of  the  remainder  under  the  written  contract, 
or  that  such  a  waiver  formed  a  part  of  the  consideration  of  the  contract 
on  which  suit  was  brought,  or  was  accepted  by  the  defendant.  Held, 
that  the  contract  was  void  under  the  statute  of  frauds,  and  the  plaintiff 
could  not  recover. 

ERROR  to  the  Wayne  Circuit  Court.  Fridm. 

May  31. 

Smith,  J. — Assumpsit  by  the  defendant  in  error  against 
the  plaintiff  in  error.  Plea,  the  general  issue.  Verdict 
and  judgment  in  favor  of  the  plaintiff  for  227  dollars 
damages. 
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May  Term,        The  facta  disclosed  in  evidence  were  to  the  following 
185°-      effect: 


ailct  Bailey  and  Epperly  made  an  agreement  in  writing  in 

Eppkelt.  January,  1847,  for  the  delivery,  by  Bailey  to  Epperly,  of 
60,000  pounds  of  bulk  pork  and  60  barrels  of  lard,  and 
as  much  more  of  those  articles  as  Bailey  had  to  spare,  at 
Fairhaven,  Ohio,  by  the  1st  of  March  then  next  ensuing, 
at  the  price  of  3  dollars  and  45  cents  per  hundred  weight 
for  the  pork,  and  6  cents  per  pound  for  the  lard,  to  be 
paid  on  the  delivery  of  the  pork  and  lard,  if  so  required 
by  Bailey.  Bailey  delivered  some  58,000  pounds  of  the 
pork  and  61  barrels  of  lard  according  to  the  contract ; 
and,  after  such  delivery,  in  February,  1847,  a  parol  agree- 
ment was  made  by  the  parties,  that  the  residue  of  the 
pork  remaining  to  be  delivered  under  the  first  contract, 
and  all  the  pork  and  lard  Bailey  then  had  on  hand,  should 
be  delivered  at  Keek's  pork  house  in  Hamilton,  Butler 
county,  Ohio,  within  a  reasonable  time,  at  the  price  of  4$ 
cents  per  pound  for  the  pork  and  6£  cents  per  pound  for 
the  lard.  This  suit  was  brought  to  recover  damages  for 
the  failure  of  Bailey  to  deliver  the  specified  quantities  of 
pork  and  lard,  at  Hamilton,  Ohio,  under  the  last  agree- 
ment. 

The  counsel  for  Bailey  contend  that  the  contract  sued 
upon  is  void  under  the  statute  of  frauds. 

On  the  part  of  the  defendant  in  error  it  is  insisted  that 
Epperly's  agreement  to  waive  the  delivery  of  a  sufficient 
quantity  of  pork  to  make  up  60,000  pounds,  at  Fairhaven, 
and  to  pay  a  higher  price  at  Hamilton,  was  part  of  the 
consideration  of  the  new  contract,  and  a  sufficient  part 
payment  to  take  the  case  out  of  the  statute. 

It  is  not  averred  in  the  declaration  that  the  waiver  by 
Epperly  of  his  right  to  demand  the  delivery  of  the  re- 
mainder of  the  pork,  under  the  contract  first  entered  into, 
at  Fairhaven,  formed  a  part  of  the  consideration  of  the 
contract  upon  which  this  suit  is  brought,  or  was  accepted 
by  Bailey  as  such,  nor  is  there  any  proof  to  that  effect. 
Bailey  was  to  receive  a  higher  price  for  about  2,000 
pounds  of  pork  remaining  undelivered  under  the  first 


OF  THE  STATE  OF  INDIANA.  87 

contract,  bat  the  addition  to  the  price  may  have  been  of-    May  Term, 

fered  for  the  purpose  of  inducing  him  to  deliver  a  larger '. — 

quantity,  alluded  to  in  the  new  contract  as  "  all  the  pork    PlNI>™OAST 
and  lard  he  had  on  hand,"  at  the  time  the  new  or  second    McCaslih. 
contract  was  made.     Whether  Bailey  was  benefited  by 
this  new  contract  depended  on  the  quantity  of  those  arti- 
cles he  had  on  hand  and  the  market  price  at  the  time. 

We  do  not  think  there  is  anything  in  the  facts  thus 
shown  that  can  be  considered  proof  of  part  payment. 
The  words  of  the  statute  are  as  follow : 

"  No  contract  for  the  sale  of  any  goods,  wares,  or  mer- 
chandize, for  the  price  of  50  dollars  or  more,  shall  be 
good  or  valid,  unless  the  purchaser  shall  accept  and  re- 
ceive part  of  such  property  so  sold,  or  shall  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  payment; 
or  unless  some  note  or  memorandum  in  writing  be  made 
and  signed,"  &c.     R.  S.  p.  590,  s.  7. 

The  defendant  in  error  does  not  claim  that  there  was 
any  memorandum  in  writing  of  the  contract  for  the 
breach  of  which  the  suit  was  brought,  or  that  any  part  of 
the  property  was  delivered.  Nor  does  he  claim  that  any 
payment  was  made  except  by  his  waiver  to  require  the 
completion  of  the  contract  first  made.  We,  therefore, 
think  the  judgment  is  erroneous. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial,  &c. 

C  H.  Test  and  /.  Perry,  for  the  plaintiff. 

/.  S.  Newman  and  /.  B.  Julian,  for  the  defendant. 


Pendergast  v.  McCaslin. — In  Error. 

In  an  action  of  disseizin,  damages  can  be  recovered  up  to  the  time  of  trial. 

« 

THIS  was  an  action  of  disseizin.  Damages  were  given 
for  a  time  subsequent  to  the  commencement  of  this  suit. 
Of  this,  the  defendant  below,  the  plaintiff  in  error,  com- 
plains.    We  think  there  was  no  error  in  including  those 
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Hay  Term,   damages  in  the  judgment.    The  plaintiffs  below  were 


1850. 


_  entitled  to  them  in  this,  or  in  another  suit  which  should 
D*VM  be  brought  to  recover  them.  In  England,  by  the  statute 
Walpord.  of  1  Geo.  IV.,  c.  87,  landlords  recover  for  the  mesne  pro- 
fits up  to  the  day  of  trial  in  actions  of  ejectment,  if  the 
defendant  remains  in  possession  to  that  time.  Adams  on 
Eject.  380.  By  our  statute  upon  the  action  of  ejectment, 
damages  for  waste  and  cultivation  are  charged  against 
the  occupying  claimant  who  has  made  improvements,  up 
to  the  rendition  of  the  judgment  in  the  ejectment  suit ; 
which,  of  course,  when  done,  bars  an  action  for  mesne 
profits  against  him.  R.  S.  p.  800,  s.  49.  And,  by  sections 
20  and  21  of  the  article  in  our  code  regulating  the  action 
of  disseizin,  R.  S.  p.  704,  damages  are  to  be  recovered  in 
all  cases  as  in  the  above  sections  in  regard  to  occupying 
claimants.  We  think  this  authorizes  their  recovery  up 
to  the  rendition  of  judgment.  This  practice  tends  to 
avoid  the  expense  of  a  second  suit.  We  see  no  other 
point  in  the  case  requiring  notice. 

The  judgment  is  affirmed  with  costs. 

L.  Barbour,  for  thq  plaintiff. 

W.  Quarles,  for  the  defendants. 


Davis  and  Another,  former  Administrators  of  Walter,  v. 
Walford,  Administrator  de  bonis  non  of  Walter.  —  In 
Error. 

Administrators  are  not  liable  for  the  mismanagement  of  their  co-admi- 
nistrators, where  they  are  not  themselves  in  any  manner  culpable. 

THIS  was  a  petition  in  the  Harrison  Probate  Court  by 
Wcdford,  administrator  de  bonis  non  of  the  estate  of  Wal- 
ter, deceased,  against  Davis  and  Yeager,  former,  but  re- 
moved administrators.  The  petition  charges  them  with 
the  reception  of  151  dollars,  belonging  to  Walter's  estate, 
for  which  they  had  not  accounted.    Davis  made  default. 
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Yeager  answered  as  follows:    As  to  the  151  dollars,  he    May  Term, 

1850 

denies  that  the  same  "ever  came  to  his  hands  as  such  , : — 


administrator,  or  in  any  other  way,  either  separately  or  D*™ 
jointly  with  his  co-administrator,  Davis.  He  admits  that  Wawo»i>. 
he  was  present  when  said  sum  was  paid  to  Davis,  but 
had  nothing  to  do  with  the  reception  of  it,  nor  did  it,  nor 
any  part  of  it,  ever  come  to  his  hands,  or  in  any  manner 
under  his  control.  He  knows  nothing  of  the  giving  of 
any  credits  as  stated  in  the  petition;  but  he  admits  that 
there  was  a  balance  owing  said  estate  from  the  person 
who  paid  Davis  the  151  dollars,  of  about  41  dollars;  and 
that  he  and  his  co-administrator  agreed  that  said  person 
so  owing  said  balance  should  pay  the  same  to  Walford, 
the  petitioner,  in  discharge  of  a  debt  the  estate  owed  said 
Walford,  and  that  said  person  executed  to  Walford  a  note 
for  said  amount,  for  which  said  administrators  took  a  re- 
ceipt as  for  so  much  money  paid  Walford,  and  that  they 
charged  themselves  with,  and  accounted  for,  said  41  dol- 
lars," &c. 

The  cause  was  submitted  to  the  Court  upon  the  peti- 
tion, the  default  of  Davis,  and  the  answer  of  Ycager,  and 
a  decree  was  rendered  against  both  the  defendants  for  the 
151  dollars. 

This  decree  was  wrong.  Administrators  are  not  liable 
for  the  mismanagement  of  their  co-administrators,  where 
they  are  not  themselves  in  any  manner  culpable.  An 
administrator  may  be  passive  without  being  chargeable. 
Ycager  is  not  shown  to  have  been  more  than  this.  He 
could  not  have  prevented  the  payment  of  this  money  to 
Davis y  nor  compelled  the  payment  of  it  to  himself;  and 
he  is  not  shown  to  have  directed,  or  positively  assented 
to,  its  payment  to  Davis.  His  participating  in  the  ar- 
rangement of  the  balance  of  the  debt  cannot  affect  the 
case.  Langford  v.  Gascoyne,  1 1  Yes.  333,  is  in  point.  See, 
also,  Ray  v.  Doughty,  4  Blackf.  115. — Call  v.  Ewing,  I 
id.  301. 

The  decree  is  reversed  with  costs.    Cause  remanded,  &c. 

W.  A.  Porter,  for  the  plaintiffs. 

C.  Dewey,  for  the  defendant. 
Vol.  II.— 12 
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May  Term, 

1850.  Elderkbj  and  Another  v.  Fitch  and  Another,  Adminis- 
Eldkekix  trators  of  Pinekixg,  deceased. — In  ErrQr. 


V. 

Fitch. 


An  original  and  a  cross-bill  make  but  one  suit,  and  when  the  original  is 

dismissed,  the  dismissal  carries  with  it  the  cross-bill. 
A  plaintiff  in  chancery  has  a  right  to  dismiss  his  bill  at  any  time  before 

final  hearing,  upon  payment  of  costs,  if  he  be  not  in  contempt. 

FITCH  filed  his  bill  in  chancery  against  Cooper  and 
others,  praying  the  foreclosure  of  a  mortgage.  One  of 
the  defendants  made  his  answer  to  the  original  bill  a 
cross-bill  against  his  co-defendants  and  the  plaintiff  in 
the  original  bill.  The  plaintiff  then  dismissed  his  ori- 
ginal bill.  The  Court,  nevertheless,  retained  the  cause 
as  between  the  co-defendants  and  decreed  in  favor  of  one 
of  them  against  the  others,  upon  the  answer,  made,  as 
we  have  said,  a  cross-bill. 

An  original  and  a  cross-bill  make  but  one  suit.  Dan. 
Ch.  Pr.  Vol.  3,  p.  1743.— Wilck.  Pr.  752.-3  Atk.  812.— 
Field  v.  Schicffelin,  7  John.  Ch.  R.  250.  Slason  v.  Wright 
et  al.y  14  Vt.  R.  208,  was  a  bill  to  foreclose  a  mortgage. 
A  cross-bill  was  filed.  The  original  bill  was  dismissed. 
The  Court  says,  "This  disposes  of  the  whole  case."  "It 
is  true,  that  in  England,  cross-bills  have  sometimes  been 
entertained  in  a  different  Court  from  that  in  which  the 
principal  bill  was  filed" — Story's  Eq.  PL  318 — but,  in 
our  practice,  the  cross-bill  has  been  considered  a  depend- 
ency, merely,  upon  the  principal  bill.  It  is  so  considered 
in  the  United  States  Courts.    Eq.  PL  by  Story,  vJbi  supra. 

So,  we  think,  in  the  practice  in  chancery  under  our  sta- 
tute, R.  S.  p.  848,  where  the  answer  to  the  original  bill 
is  used  as  a  cross-bill  also,  in  cases  requiring  such  a  bill, 
the  two  together  make  but  one  suit;  and,  hence,  the 
dismissal  of  the  original  bill  must  carry  with  it,  out  of 
Court,  the  appendage.  In  Olney  v.  Shepherd,  8  Blackf. 
146,  this  Court  held  that  the  dismissal  of  the  attachment 
by  the  original  attaching-creditor  ended  the  case  as  to  all 
subsequent  creditors  who  had  filed  their  claims. 

A  plaintiff  in  chancery  has  a  right  to  dismiss  his  bill  at 
his  pleasure,  before  final  hearing,  upon  payment  of  costs, 
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EXGLEMAN 
T. 


if  he  is  not  in  contempt.     Smith  v.  Smith,  2  Blackf.    May  Term. 
232.  (1.)  185°- 

The  decree  of  the  Court  below  is  reversed.    Cause  re- 
manded, &c,  at  the  cost  of  the  party  prosecuting  the    Th«  8tat11 
cross-bill. 

/.  Collins,  for  the  plaintiffs. 

R.  Crawford,  for  the  defendants. 


(1)  Smith,  J.,  was  absent. 


Engleman  v.  The  State. 

A  paper  in  a  cause  is  filed  when  it  is  delivered  to  the  clerk  and  received 
by  him  to  be  kept  with  the  papers  in  the  cause. 

The  caption  (being  the  prefatory  statement  of  the  clerk  upon  the  record 
preceding  the  copy  of  the  indictment,)  stated,  that  the  indictment  was 
found  at  the  October  term,  1846,  by  certain  men  "  duly  impanneled, 
sworn,  and  charged  as  grand  jurors  in  and  for  the  county  of  Allen,  at 
said  term."    Held,  that  this  was  sufficiently  explicit. 

An  indictment  charged  the  offence  to  have  been  committed  on  a  certain 
day  of  a  certain  month  "  in  the  year  eighteen  hundred  and  forty-six." 
It  was  urged  that  the  indictment  was  defective  in  omitting  the  words 
"  of  our  Lord  "  between  the  words  "  year  "  and  "  eighteen."  Held,  that 
the  objection  was  not  valid. 

When  a  year  is  mentioned  in  legislative  or  judicial  proceedings,  and  no 
mention  is  made  of  any  other  system  of  reckoning,  the  Christian  calen- 
der is  understood  to  be  used. 

An  indictment  may  contain  several  counts  charging  the  same  transaction, 
though  amounting  to  a  felony,  in  different  modes,  in  order  to  meet  the 
proof  of  the  case ;  and  the  indictment  cannot  be  quashed  for  this  cause, 
if  it  do  not  appear  that  different  transactions  or  felonies  are  charged. 

If  an  indictment  contains  several  counts  charging  the  same  larceny  in  dif- 
ferent modes,  the  defendant  cannot,  without  showing  other  cause  than 
what  appears  on  the  face  of  the  indictment,  on  motion,"  compel  the  pro- 
secutor  to  elect  on  which  count  he  will  proceed ;  but  the  prosecutor  may 
apply  the  evidence  relating  to  the  larceny  to  whichever  count  it  will  sus- 
tain ;  but  if,  on  the  trial,  the  evidence  tends  to  prove  distinct  larcenies 
which  might  be  embraced  in  the  indictment,  the  prosecutor  will  be  com- 
pelled to  elect  as  to  which  of  the  larcenies  he  will  rely  upon  on  the  trial, 
and  confine  his  evidence  to  that. 

The  indictment  charged  a  larceny  of  certain  county  orders,  and  described 
them  as  follows :  "  five  county  orders  drawn  by  the  auditor  of  the  county 
of  Allen,  in  the  state  of  Indiana,  on  the  treasurer  of  said  Allen  county, 


2  91 

146  937 

147  66 

2  01 

150  70 

I  *  91 

159  8961 
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May  Term,        one  of  these  county  orders  being  of  the  denomination  of  87  dollars  and 

1 850.  527  cents,  and  of  the  value  of  25  dollars ;  one  other  of  said  county  orders," 

Engleman  *c-»  (describing  each  order  after  the  manner  of  the  first,)  "of  the  per- 

v.  sonal  goods,"  <fcc,  "  then  and  there  feloniously  did  take  and  carry  away 

The  State.        contrary,"  Ac.    Held,  that  the  description  was  sufficient,  and  that  the 

larceny  was  sufficiently  described  without  using  the  word  "  steaL" 
The  fact  that  stolen  property  is  found  upon  the  person  of  the  defendant 
can  always  be  given  in  evidence  in  a  prosecution  for  the  larceny  against 
him;  but  the  strength  of  the  presumption  which  it  raises  against  the  ac- 
cused depends  upon  all  the  circumstances  surrounding  the  case. 
In  a  criminal  prosecution,  the  defendant  cannot  prove  particular  acts  of  his 
good  conduct,  neither  can  the  state  prove  particular  acts  of  his  bad  con- 
duct, but  proof  of  general  character  is  alone  admissible. 

Friday,  ERROR  to  the  Kosciusko  Circuit  Court. 

May  31%  Perkins,  J. — This  was  an  indictment,  found  in  the  Al- 

len Circuit  Court,  against  Engleman,  for  larceny.  Upon 
application  by  the  defendant,  a  change  of  venue  was 
granted  to  the  Kosciusko  Circuit  Court.  The  cause  was 
there  tried,  and  the  defendant  convicted.  He  prosecuted 
a  writ  of  error  to  this  Court,  and  assigns  numerous  ob- 
jections to  the  proceedings  against  him  below. 

He  contends  that  the  Court  ha4  no  jurisdiction  of  the 
cause,  because  the  indictment  does  not  appear  to  have 
been  filed  in  the  Allen  Circuit  Court.  We  understand  a 
paper  in  a  cause  to  be  filed  when  it  is  delivered  to  the 
clerk,  and  received  by  him,  to  be  kept  with  the  papers  in 
the  cause.  Bouv.  Die,  Tit.  "Pile\"  In  the  case  before 
us,  the  transcript  made  by  the  clerk  of  the  Allen  Circuit 
Court  states,  that,  on  a  certain  day  of  a  certain  term  of 
said  Court,  the  grand  jury  "presented  in  these  words 
and  figures  following,  to- wit;"  then  follows  a  copy  of  the 
indictment.  It  further  shows  that  process  was  issued 
against  the  defendant;  that  he  appeared,  "  and  it  being 
demanded  of  him  how  he  would  acquit  himself  of  the 
.charges,"  &c,  "for  plea  thereto  said  he  was  not  guilty  as 
he  stood  charged  in  the  indictment  aforesaid ;"  that  he 
entered  into  a  recognizance  for  his  appearance  at  a  sub- 
sequent term,  to  which  the  cause  was  continued;  that,  at 
that  term,  he  applied  for,  and  obtained,  a  change  of  venue 
to  the  Kosciusko  Circuit  Court;  to  which  Court,  the  clerk 
of  the  Allen  Circuit  Court  was  ordered  to  transmit  the 
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papers  in  the  cause,  with  a  tnanscript,  &c.;  and  the    May  Term, 
record  made  by  the  clerk  of  the  Kosciusko  Circuit  Court 


states  that  the  proceedings,  &c,  in  the  Allen,  including  Eko™am 
the  original  indictment  which  is  specially  mentioned,  were  T*»  State. 
filed  in  the  Kosciusko,  Circuit  Court;  and  there  is  no  ob- 
jection that  all  the  papers  belonging  to  the  cause  were 
not  filed  there.  We  think  these  statements  sufficiently 
show  that  the  indictment  had  been  delivered  to,  and  re- 
ceived in  his  official  capacity  by,  the  clerk  of  the  Allen 
Circuit  Court. 

Next  follows  a  series  of  objections  to  the  indictment 
and  its  caption.  It  is  said  that  the  caption  (being  the 
prefatory  statement  of  the  clerk  upon  the  record  preced- 
ing the  copy  of  the  indictment,)  does  not  show  that  the 
indictment  was  found  at  the  term  of  the  Court  at  which 
the  grand  jury  was  sworn.  It  states  that  the  indictment 
was  found  at  the  October  term,  1846,  by  certain  men 
"  duly  impanneled,  sworn,  and  charged  as  grand  jurors 
in  and  for  the  county  of  Allen,  at  the  said  term."  We 
think  this  sufficiently  explicit.  And  here  we  may  notice 
a  supposed  discrepancy  in  the  decisions  in  The  State  v. 
Hopkins,  7  Blackf.  494,  and  The  State  v.  Paine,  May  term, 
1848  (1).  The  difference  is  in  the  facts  of  the  cases,  not 
in  the  principle  of  the  decisions.  In  the  former  case  the 
indictment,  as  returned  into  Court  by  the  grand  jury,  com- 
menced with  the  words  "  The  grand  jury,"  &c.  In  the 
latter,  it  commenced  with  the  words  "  State  of  Indiana? 
&c.,  "  Hendricks  Circuit  Court,  October  term,"  &c.  "  The 
grand  jurors,"  &c.  This  fact,  borne  in  mind,  will  dissi- 
pate the  supposed  conflict  on  this  point. 

The  indictment  charges  the  offence  to  have  been  com- 
mitted on  a  certain  day  of  a  certain  month  "  in  the  year 
eighteen  hundred  and  forty-six,"  and  it  is  insisted  that  it  - 
is  fatally  defective  in  omitting  the  words  "  of  our  Lord" 
between  the  words  "  year"  and  "  eighteen,"  and  a  deci- 
sion in  a  neighboring  state  is  cited.  It  is  a  fact,  histori- 
cally known,  that  Christian  nations  have  generally  adopt- 
ed the  Gregorian  calender,  numbering  the  years  from  the 
birth  of  Christ.     This  is  a  Christian  state,  and  has  adopt- 
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May  Term,    ed  the  same;  and  when  a  year  is  mentioned  in  our  legis- 
lative or  judicial  proceedings,  and  no  mention  is  made  of 


Enguucav 


v  the  Jewish,  Mahometan,  or  other  system  of  reckoning  time, 

Th»  Stats.  q\i  understand  the  Christian  calender  to  be  used.  For 
example,  the  constitution  of  the  United  States  declares 
that  the  importation  of  certain  persons  shall  not  be  pro- 
hibited before  the  year  eighteen  hundred  and  eight;  and 
that  of  Indiana  declares  that  Con/don  shall  be  the  seat  of 
government  till  eighteen  hundred  and  twenty-five.  These 
are  important  documents,  demanding  the  greatest  cer- 
tainty and  precision  of  statement;  yet,  who  ever  heard 
of  any  person  contending  that  the  year  of  die  union  was 
meant  in  one  of  these  instances,  and  the  year  of  the  state 
in  the  other?  To  hold  an  indictment  bad  for  the  omission 
of  the  words  in  question,  can  never  be  necessary  to  the 
safety  of  any  of  the  rights  of  the  accused,  and  would 
tend  to  bring  odium  on  judicial  proceedings.  We  think 
the  objection  not  valid. 

The  indictment  consists  of  several  counts,  each  charg- 
ing a  larceny,  and  hence,  it  is  insisted  that  it  should  have 
been  quashed.  It  is  proper  to  insert  several  counts  in 
an  indictment,  charging  the  same  transaction,  though 
amounting  to  a  felony,  in  different  modes,  in  order  to 
meet  the  proofs  in  the  case ;  and  if  it  do  not  appear  that 
different  transactions  or  felonies  are  charged,  the  indict- 
ment should  not  be  quashed  for  this  cause.  In  the  pre- 
sent case  it  does  not  appear  that  different  transactions,  or 
independent  offences,  are  charged. 

The  defendant,  then,  before  going  into  trial,  and  with- 
out showing  any  cause  other  than  appeared  upon  the  face 
of  the  indictment,  moved  that  the  prosecutor  be  required 
to  elect  upon  which  count  of  the  same  he  would  proceed, 
but  the  Court  overruled  the  motion.  If  the  indictment 
charged  but  one  transaction  in  different  modes,  the  pro- 
secutor had  a  right  to  give  the  evidence  relating  to  that 
transaction,  and  apply  it  to  whichever  count  of  the  in- 
dictment it  would  sustain ;  and  as  it  did  not  appear,  at 
the  time  the  motion  was  made,  that  different  transactions 
were  charged,  the  Court  did  right  in  refusing  it.     If,  when 
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the  prosecutor  brought  forward  his  evidence,  it  tended  to    May  Term, 
prove  distinct  larcenies  which  might  be  embraced  by  the 


charges  in  the  indictment,  the  prosecutor  might  then  have     ^hqi£*a* 
been  compelled  to  elect  as  to  which  of  the  larcenies  he   Tbx  Stat*. 
would  rely  upon  on  the  trial,  and  to  confine  his  evidence 
to  that.     See  2  Russ.  on  Cr.  696. 

A  witness  was  alleged  to  be  absent,  and  a  motion  was 
made  and  refused  for  a  continuance  of  the  cause  to  the 
next  term  of  the  Court.  We  think  the  affidavit  on  which 
the  motion  was  predicated,  supposing  the  matter  alleged 
as  susceptible  of  proof  by  the  witness  to  be  of  import- 
ance, insufficient  to  justify  a  continuance  to  a  succeeding 
term.  It  might  have,  for  a  day  or  two,  had  such  an  in- 
dulgence been  asked  and  an  attachment  for  the  witness 
prayed;  though  of  this  we  cannot  judge,  as  neither  the 
time  when,  nor  the  Court  or  term  to  which,  the  witness 
had  been  subpoenaed,  is  stated.  It  is  affirmed  that  "  he 
had  been  subpoenaed  in  the  case,"  but  whether  at  one  of 
the  several  terms  at  which  the  cause  had  been  pending  in 
Allen  county,  or  to  that  of  the  trial  in  Kosciusko,  is  not 
shown. 

The  charge  in  the  indictment  is  a  larceny  of  certain 
county  orders,  and  it  is  urged  that  the  description  of 
those  orders  is  not  sufficiently  particular.  The  first  and 
one  of  the  most  general  of  the  counts  in  the  indictment 
describes  them  as  follows :  that  the  said  Charles  Engle- 
man,  late,  &c,  on,  &c,  at,  &c,  "five  county  orders, 
drawn  by  the  auditor  of  the  county  of  Allen,  in  the  state 
of  Indiana,  on  the  treasurer  of  said  Allen  county,  one  of 
these  county  orders  being  of  the  denomination  of  87  dol- 
lars and  27  cents,  and  of  the  value  of  25  dollars;  one 
other  of  said  county  orders,  being  of  the  denomination," 
&c,  (describing  each  remaining  order  after  the  manner 
of  the  first,)  "of  the  personal  goods  of,"  (fee,  "then  and 
there  being  found,  then  and  there  feloniously  did  take 
and  carry  away,  contrary,"  &c.  Other  counts  give  the 
dates  of  the  acceptances  of  the  orders,  the  names  of  the 
payees,  the  name  of  the  treasurer,  &c,  but  we  think 
the  count  we  have  copied  sufficient.    These  orders,  hav- 
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May  Term,    fog  been  taken  from  the  possession  of  the  owners,  could 
not  be  expected  to  be  described  by  them  with  great  par- 


Ehgleman  twuiarity ;  and  in  prosecutions  for  the  larceny  of  proper- 
The  State,  ty  of  this  character,  were  it  the  requisition  generally,  that 
the  stolen  property  must  be  described  with  the  same  com- 
pleteness required  in  prosecutions  for  forgery,  few  could 
be  sustained.  That  a  description  as  general  as  that  in 
the  above  count  is  sufficient,  The  Commonwealtfi  v.  Rich- 
ards,  1  Mass.  R.  337,  establishes.  That  was  a  prosecu- 
tion for  the  larceny  of  a  bank  note.  Per  Sedgwick,  J., 
"  The  indictment  alleges  that  the  defendant  stole  a  bank 
note  of  the  value  of  10  dollars,  of  the  goods,  chattels, 
<fcc.  This  is  a  sufficient  allegation  of  property  and 
value,  and  in  my  opinion  as  particular  a  description  as 
the  law  requires.9'  Dana,  C.  J.,  and  ThatcJter,  J.,  and 
Strong,  J.,  concurred.  The  count  under  consideration 
omits  the  word  "steal,"  and  this  is  objected  to;  but  it 
charges  a  felonious  taking  and  carrying  away  of  the  pro- 
perty, which  is  larceny. 

Certain  papers  purporting  to  be  Allen  county  orders 
were  read  in  evidence  to  the  jury,  and  it  is  objected  that 
there  was  not  sufficient  proof  of  their  genuineness  to  jus- 
tify their  being  so  read.  The  record  does  not  purport  to 
contain  all  the  evidence  given,  atod  hence  we  cannot  say 
there  is  any  force  in  this  objection. 

The  Court  instructed  the  jury  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  in  possession  of  the  orders  of  the  Townlys,  or 
any  part  of  them,  as  charged  in  the  indictment,  within  a 
period  of  four  or  five  months  after  the  time  they  are  al- 
leged to  have  been  stolen,  and  that  they  were  stolen  on 
or  about  the  time  alleged,  and  the  defendant  has  failed 
to  show  how  he  came  by  them,  he  having  it  in  his  power 
to  explain  his  possession  if  it  was  an  honest  one,  such 
possession  is  a  circumstance  from  which  the  jury  are  au- 
thorized to  raise  a  presumption,  in  connection  with  the 
other  circumstances  in  the  case,  to  weigh  against  the  de- 
fendant." 

This  instruction  we  think  unobjectionable.    The  fact 
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that  stolen  property  is  found  upon  a  person  may  always    May  Term, 

be  given  in  evidence  in  a  prosecution  for  the  larceny 

against  him,  and  must  always  be  consistent  with  his  C^*** 
guilt;  but  the  strength  of  the  presumption  which  it  raises  Hanka. 
against  the  accused,  or  whether  any  at  all,  depends  upon 
the  length  of  time  that  may  have  elapsed  between  the 
larceny  and  the  finding,  considered  in  connection  with  the 
character  of  the  property,  the  explanations,  or  the  want 
of  them,  by  the  defendant — indeed,  all  the  circumstances 
surrounding  the  transaction.  See  the  cases  collected  up- 
on this  point  in  note  825  to  page  169,  of  Vol.  1  of  Phil. 
Ev.  by  Co  wen  and  Hill.  No  certain  lapse  of  time  can 
be  designated,  applicable  alike  to  all  cases,  as  raising,  or 
otherwise,  the  presumption  of  guilt,  from  the  possession 
of  stolen  goods. 

But  one  more  point  remains  to  be  considered.  On  the 
trial  the  defendant  called  witnesses  to  his  general  good 
character.  The  state  was  permitted,  on  cross  examina- 
tion, over  the  objection  of  the  defendant,  to  prove  parti- 
cular acts  of  his  bad  conduct.  This  was  wrong.  The 
defendant  could  not  prove  particular  acts  of  good,  nor 
the  state  of  his  bad,  conduct.  1  Chit.  Cr.  L.  574. — 2  Russ. 
on  Cr.  704.— 1  Greenl.  on  Ev.  125.— 1  Phil.  Ev.  supra, 
177,  and  note  343.  Redman,  et  al.,  v.  The  Stale,  1  Blackf.  96. 

The  judgment  of  the  Court  below  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed. 

/.  G.  Walpole,  D.  H.  Colerick,  and  R.  L.  Walpde,  for 
the  plaintiff. 

D.  Wallace,  for  the  state. 


Cooper  v.  Hanna  and  Another,  Administrators  of  Wines, 

deceased. — In  Error. 

A  uvrt  facias  against  administrators  of  a  judgment-defendant,  alleging 
waste,  mast  aver  that  there  were  not  goods  of  the  estate  of  the  intestate 
in  their  hands  sufficient  to  pay  the  judgment. 

Vol.  II.— 13 
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May  Term,  THIS  is  a  scire  facias  by  a  judgment  plaintiff  against 
185°-  the  administrators  of  a  judgment-defendant.  It  charges 
Biven8  jj^j  ^e  administrators  have  been  guilty  of  waste,  where- 
Nswoomb.  by  the  assets  of  the  deceased  in  their  hands  have  been 
diminished,  but  does  not  aver  nor  show  that  a  sufficiency 
does  not  remain  to  pay  the  plaintiff's  judgment  and  all 
other  claims  against  said  estate.  It  calls  upon  the  ad- 
ministrators to  show  cause  why  an  execution  in  the  alter- 
native should  not  issue  to  make  the  money  out  of  the  as- 
sets, if  sufficient,  and  if  not,  then  out  of  the  personal  pro- 
perty, lands,  &c,  of  the  administrators.  It  does  not  show 
that  the  judgment  has  been  revived  and  execution  de  bonis 
intestatoris  issued  and  returned  no  goods,  &c,  against  the 
administrators.  The  scire  facias  was  held  bad  below  on 
demurrer.  We  affirm  the- judgment.  We  do  not  think 
a  scire  facias  alleging  waste  can  issue  against  an  admi- 
nistrator till  after  a  return  of  no  goods  of  the  estate  of  the 
deceased  in  his  hands,  &c,  though  we  do  not  here  de- 
cide the  point;  for  if  such  a  scire  facias  can  issue,  still 
that  in  this  case  is  bad  for  not  at  least  averring  that  there 
were  not  goods  of  the  estate  of  the  intestate  in  the  hands 
of  the  administrators  sufficient  to  pay  the  judgment  in 
question. 

The  judgment  is  affirmed. 

H.  Coope?*,  for  the  plaintiff. 

R.  Brackewbridge,  for  the  defendants. 


Bivens  v.  Newcomb. — In  Error. 

DEBT  on  judgment.  Plea — discharge  as  a  bankrupt 
on  voluntary  application.  Plea  does  not  state  the  debt 
was  not  of  fiduciary  character.  Demurrer  sustained  to 
plea.  This  is  the  only  question.  Sorden  v.  Gatewood  (1) 
is  in  point  against  the  plea. 

Judgment  affirmed. 

/.  L.  Jernegan9  for  the  plaintiff. 

(1)  See  1  Carter's  Ind.  R.  107. 
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Roe,  on  the  Demise  of  Weieick,  v.  Ross. 


Hay  Term, 
1850. 


Rob 

Ejectment.    The  defendant  claimed  title  under  a  purchase  at  sheriff 's  sale,  pT- 

and  proved  a  judgment  rendered  in  1840,  in  the  Cats  Circuit  Court,  in 
favor  of  A.  against  B.;  an  entry  made  by  C,  the  lessor,  as  replevin -bail, 
in  1841;  and  a  revival  of  the  judgment  in  1845  in  favor  of  the  adminis- 
trator of  A.  He  also  proved  the  issuing  of  a  venditioni  exponas  in  1845; 
that,  under  it,  he  purchased  the  land  in  1846,  the  rents  and  profits  hav- 
ing first  been  offered  for  sale  without  effect.  He  also  produced  the  she- 
riff's deed  to  him.  Held,  that  this  evidence  was  sufficient,  prima  facie,  to 
authorize  a  verdict  in  the  defendant's  favor. 
The  land  sold  by  the  sheriff  was  proved  to  be  worth  1,200.  The  sum  bid 
and  paid  for  it  by  the  defendant,  was  HI  dollars.  Held,  that  this  in- 
adequacy of  price  was  not  in  itself  sufficient  to  avoid  the  sale. 

ERROR  to  the  Cass  Circuit  Court.  Friday, 

Blackford,  J. — This  was  an  action  of  ejectment  for  May*x- 
two  pieces  of  land  in  Cass  county.    Plea,  the  general  is- 
sue.    Verdict  for  the  defendant.     Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  plaintiff  relied  on  a  conveyance  of  the  premises 
to  his  lessor  from  Joseph  Douglass,  dated  the  23d  of  March, 
1842. 

The  defendant  claimed  title  to  the  premises  under  a 
purchase  at  sheriff's  sale. 

To  sustain  his  defence,  the  defendant  proved  a  judg- 
ment in  the  Cass  Circuit  Court,  rendered  on  the  20th  of 
November,  1840,  in  favor  of  G.  G.  Young,  against  John  T. 
Douglass;  an  entry  by  Weiiick,  the  lessor,  as  replevin- 
bail  on  said  judgment,  which  entry  was  made  on  the  15th 
of  January,  1841 ;  and  a  revival  of  the  judgment  at  the 
February  term,  1845,  in  favor  of  Andrew  Young,  adminis- 
trator of  G.  G.  Young,  deceased,  with  a  direction  that  an 
execution  issue  to  sell  the  property  levied  on  to  satisfy 
said  judgment. 

The  defendant  also  proved  the  issuing  of  a  venditioni 
exponas  in  the  case  on  the  17th  of  March,  1845,  which 
execution  commanded  the  sheriff  of  Cass  county  to  sell 
the  lands  sought  to  be  recovered  in  the  present  suit,  and 
which  execution  is  valid  on  its  face.  The  defendant  also 
proved  that  he  purchased  said  lands  under  said  venditioni 
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May  Term,    exponas,  on  the  14th  of  March,  1846,  (the  rents  and  pro- 

I fits  for  seven  years  having  first  been  offered  for  sale 

^E  without  effect).  He  proved,  also,  the  sheriff's  deed  to 
R<»-        him  for  the  lands  so  purchased. 

This  evidence  of  the  defendant,  was  sufficient,  prima 
facie,  to  authorize  a  verdict  in  his  favor.  Armstrong  v. 
Jackson  d.  Elliott,  1  Blackf.  210. 

The  plaintiff  contends  that  said  matters  of  evidence 
for  the  defendant  were  objected  to  on  the  trial,  and  were 
inadmissible.  But  as  the  grounds  of  the  objections  do 
not  appear  to  have  been  pointed  out  to  the  Circuit  Court, 
they  cannot  be  now  noticed.  Russell  et  at.  v.  Branham  et 
al.  8  Blackf.  277. 

The  plaintiff  also  contends,  that  a  fieri  facias  in  the 
case  had  been  levied  on  certain  goods,  as  well  as  on  the 
lands  in  question,  before  the  venditioni  exponas  issued ; 
{hat  it  was  not  shown  that  the  whole  of  those  goods  had 
been  sold  before  the  sale  of  the  lands:  that  the  sale  of 
the  lands  must  therefore  be  considered  as  irregular ;  and 
that  Ross,  the  now  defendant,  who,  as  sheriff  at  the  time 
made  the  levy,  must  be  presumed  to  have  had  notice  of 
the  irregularity. 

There  is  nothing  in  this  objection.  The  &aid  fieri  facias, 
(which  issued  in  1841,)  with  two  others  of  the  same  date, 
one  in  favor  of  Anderson,  and  the  other  in  favor  of  the 
State  Bank,  had  been  levied  on  said  goods,  a  part  of 
which  were  sold  on  the  execution  in  favor  of  Anderson. 
What  became  of  the  residue  of  the  goods  levied  on  does 
not  appear.  When  the  venditioni  exponas  issued,  and  for 
a  long  time  previously,  one  Vanness  was  the  sheriff  of 
Cass  county,  and  it  was  he  who  sold  the  lands  to  the  de- 
fendant. Ross  had  a  right,  under  these  circumstances,  to 
presume  that  such  proceedings  had  taken  place  subse- 
quently to  the  levy  on  the  goods,  as  justified  the  issuing 
of  the  venditioni  exponas. 

The  plaintiff  also  objects  to  the  sheriff's  Bale,  on  the 
ground  that  the  purchase-money  was  inadequate.  The 
lands  sold  by  the  sheriff  were  proved  to  be  worth,  at  the 
time  of  the  sale,  from  1,200  to  1,500  dollars.     The  sum 
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bid  and  paid  for  them  by  the  defendant  was  111  dollars    May  Tens, 

1850 

and  25  cents.     We  do  not  think  that  this  inadequacy  of 

price  was,  of  itself,  sufficient  to  avoid  the  sale.  Williams 

The  plaintiff  also  contends  that  the  sheriff's  sale  was       Sbabp. 
procured  by  fraud.    We  have  examined  the  evidence  on 
this  subject,  and  are  satisfied  that  the  objection  on  the 
ground  of  fraud  is  not  well-founded. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  D.  Pratty  for  the  plaintiff. 


Williams,  Administrator  de  bonis  non  of  Harpold,  de- 
ceased, v.  Sharp,  Administrator  de  bonis  non  of  Hender- 
son, deceased. 

Proceedings  in  the  Probate  Court  ordering  an  adminisiftlgfcfelell  the  reaT^ 
estate  of  the  intestate,  to  pay  the  debts  of  the  estatemhefe  not  beingj^^^  ^ 
ficient  personal  estate  from  which  to  liquidate  them,  cmpoWMii ijgCHw^^ ' 
collaterally.  IIaAW 


ERROR  to  the  Madison  Circuit  Court.    V  U** 


**** 


Smith,  J. — Debt  by  Sharp,  administrator 
Henderson,  against  Williams,  administrator  de  bonis  non  of 
Harpold,  upon  three  notes  made  by  Harpold,  in  his  life- 
time, in  favor  of  Renshaw,  former  administrator  of  Hen- 
derson. Plea — the  general  issue,  with  an  agreement  that 
the  defendant  should  be  at  liberty  to  give  any  special 
matters  of  defence  in  evidence.  Judgment  for  the  plain- 
tiff for  the  amount  of  the  notes,  with  interest,  to  be  levied 
from  the  assets  of  the  defendant's  intestate,  &c. 

It  was  agreed  that  the  notes  were  given  in  considera- 
tion of  the  purchase  by  Harpold  of  a  tract  of  land  sold 
by  Renshaw  as  administrator  of  Henderson. 

The  defence  set  up  was,  that  the  proceedings  of  the 
Probate  Court  of  Madison  county,  by  virtue  of  which  the 
land  was  sold,  were  so  defective  that  no  title  passed  to 
the  purchaser. 

The  record  of  those  proceedings  shows  that  a  petition 


<une 
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May  Term,    was  filed  by  Rcnshaw,  as  such  administrator,  representing 

'. —  that  the  personal  estate  of  Henderson  was  insufficient  to 

Dbteux  p&y  k.g  jgktg^  and  praying  for  an  order  to  sell  the  real 
Wood.  estate,  which  Harpold  afterwards  purchased;  that  an  ex- 
hibit was  made  of  the  condition  of  Henderson's  estate; 
that  notice  of  the  pendency  of  the  petition  had  been  given 
by  publication ;  that  a  sale  was  ordered ;  that  a  report  of 
the  sale  was  made;  the  sale  confirmed;  and  a  commis- 
sioner appointed  to  make  a  deed  to  the  purchaser  on  his 
payment  of  the  purchase-money. 

The  production  of  the  notes  on  the  trial  was  waived, 
and  it  was  admitted  that  a  deed  for  the  conveyance  of 
the  land  was  tendered  before  this  suit  was  brought. 

The  defects  alleged  to  exist  in  the  proceedings  of  the 
Probate  Court,  cannot  be  set  up  as  a  defence  in  this  ac- 
tion. Enough  appears  in  the  record  to  show  that  the  Pro- 
bate Court  had  jurisdiction  to  order  and  confirm  the  sale 
of  the  land  in  question,  and  the  proceedings  instituted 
and  had  for  that  purpose  cannot  be  impeached  collate- 
rally. 

Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent. 
damages  and  costs. 

W.  Quarks,  for  the  plaintiff. 

/.  Davis,  for  the  defendant. 


»  tog 

153  m 


Develin  v.  Wood  and  Another. 

There  is  no  statute  authorizing  a  judgment  without  stay  of  execution ; 
and  an  agreement  of  the  maker  of  a  note  to  pay  it  without  relief  from 
the  stay  laws,  does  not  authorize  a  judgment  of  that  character. 

Monday,  APPEAL  from  the  Fayette  Circuit  Court. 

une '  *  Smith,  J. — This   was   an   action   of  debt   brought  by 

Wood  and  Oliver,  the  defendants  in  error.  The  declara- 
tion alleges  that,  "on  the  28th  of  Dece?nbcr9  1846,  at  said 
county,  the  said  defendants,  (the  said  Develin  b*r  the  de- 
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Bcription  of  Lofe  Develin,  and  CPNeti,  by  the  description    May  Term, 

of  Wm.  G.  O'Neill  made  their  certain  promissory  note _ 

in  writing,  and  thereby  then  and  there  undertook  and  I>r^LIlf 
agreed  to  pay,  one  year  thereafter,  to  the  order  of  VaUetie  Wood. 
and  Stokes y  the  sum  of  600  dollars,  without  any  relief 
whatever  from  the  stay  or  valuation  laws  of  the  state — 
meaning  thereby  the  appraisement  and  replevin  laws  of 
the  state  of  Indiana — and,  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  at  said  county,  the  said  Vallette  and 
Stokes,  by  their  certain  indorsement  thereon,  assigned  said 
note  to  the  plaintiffs,"  &c. 

A  return  of  "  not  found,"  as  to  O'Neil,  was  suggested 
upon  the  record.  Develin  appeared,  and  demurred  to  the 
declaration.  The  demurrer  was  overruled;  and  judgment 
was  rendered  on  the  demurrer  against  Develin  for  the 
amount  of  the  note  with  interest  "  without  the  stay  of  exe- 
cution or  valuation  or  appraisement  of  property  thereon." 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled. 

The  appellant  contends  that  this  judgment  is  erro- 
neous— 

1st.  Because  there  is  no  statute  authorizing  a  judg- 
ment to  be  rendered  without  benefit  of  the  stay  or  re- 
plevin laws  of  the  State ; 

2d.  Because  the  statute  authorizing  the  rendition  of 
judgment  without  relief  from  the  appraisement  or  valua- 
tion laws,  was  repealed  by  the  59th  chapter  of  the  Re- 
vised Statutes  of  1843. 

The  appellee  contends  that  the  makers  of  the  note 
agreed  to  waive  their  right  to  the  benefit  of  the  stay  and 
valuation  laws,  and  that  their  agreement  authorized  the 
rendition  of  a  judgment  accordingly. 

The  only  act  authorizing  such  a  judgment  as  was  ren- 
dered in  this  instance,  is  that  approved  February  13th,  1843. 
It  is  entitled  "  an  act  to  require  the  bank  to  continue 
specie  payments  and  to  enable  it  to  maintain  them." 

The  second  section  provides  that,  on  certain  kinds  of 
mercantile  paper,  discounted  by  the  State  Bank,  there 
shall  be  a  stay  of  execution  for  six  months  from  the  date 
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May  Term,    Df  the  judgment,  on  sufficient  security  being  given;  but 

" —  no  appraisement  or  valuation  shall  be  required  or  allowed 

Dotun  before  the  sale  of  the  property,  which  may,  on  being  duly 
Wood.       advertised,  be  sold  to  the  highest  bidder. 

The  3d  section  is  in  the  following  words : 

"  From  and  after  the  first  day  of  June  next,  if  any  per- 
son or  persons,  for  a  consideration  arising  wholly  after 
that  time,  shall  agree  in  writing  to  pay  any  sum  of  mo- 
ney without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  judgment  shall  be  rendered  accordingly; 
and  after  the  same  stay  provided  in  the  foregoing  section, 
if  sufficient  security  be  given,  and  if  not,  immediately, 
property  may  be  taken  in  execution  and  sold  as  therein 
provided." 

The  59th  chapter  of  the  Revised  Statutes  of  1843,  con- 
tains a  section  (s.  4)  repealing  all  acts  and  parts  of  acts 
the  subjects  whereof  are  therein  revised  and  re-enacted, 
with  certain  exceptions  and  limitations.  Amongst  those 
exceptions  is  the  act  establishing  the  State  Bank,  and  all 
acts  and  parts  of  acts  and  joint  resolutions  amending 
and  modifying  the  same,  or  any  part  thereof,  and  all  acts 
supplemental  or  relating  thereto,  which  are  continued  in 
force. 

The  21st  section  of  the  same  chapter,  provides  that 
whenever  any  act  passed  at  the  same  session  of  the  legis- 
lature during  which  the  Revised  Statutes  were  passed, 
separate  from  the  Revised  Statutes,  shall  conflict  with,  or 
contravene,  any  of  the  provisions  contained  in  the  Re- 
vised Statutes,  any  such  provision  or  provisions  of  the 
Revised  Statutes  shall  be  of  no  force  or  effect  as  to  the 
subject  matter  coming  within  the  purview  of  such  act  or 
acts. 

The  act  of  February,  13th,  1843,  was  passed  at  the  same 
session,  and  after  the  passage  of  the  Revised  Statutes, 
which  were  approved  on  the  11th  of  February,  1843.  This 
act  was  not,  therefore,  repealed  by  the  59th  chapter  of 
the  Revised  Statutes,  and  the  judgment  is  not  objection- 
able for  being  rendered  without  relief  from  the  valuation 
or  appraisement  laws.    But  there  is  no  statute  author- 
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izing  a  judgment  without  stay  of  execution,  and  the  agree-    May  Term, 

ment  of  the  maker  of  the  note  to  pay  it  without  relief . 

from  the  stay  laws,  did  not  authorize  a  judgment  of  that      Ru^mah 
character.  Baldwin. 

Per  Curiam. — That  part  of  the  judgment  preventing  a 
stay  of  execution  is  reversed  and  set  aside  at  the  costs  of 
the  defendant  in  error.  The  remainder  of  the  judgment 
is  affirmed. 

/.  B.  Sleith,  for  the  appellant. 

/.  S.  Newman  and  /.  A.  Fay,  for  the  appellees. 


Rodman  v.  Baldwin. 

Assumpsit  The  declaration  contained  the  common  counts  only.  Pleas- 
general  issue,  and  set-off.  The  defendant  proved  that  he  purchased  of 
the  plaintiff  a  canal  boat  which  the  latter  warranted  to  be  clear  of  incum- 
brances ;  that  there  were  liens  existing  at  the  time  of  the  purchase, 
placed  on  the  boat  bj  a  former  owner  to  secure  the  debts  owed  by  him, 
and  which  the  defendant  had  to  discharge,  to  the  amount  of  179  dollars, 
in  order  to  retain  the  boat.  This  sum  the  defendant  claimed  as  a  set- 
off. The  Court  refused  to  allow  the  set-off.  Held,  that  there  was  no 
error  in  not  allowing  the  set-off,  as  the  record  did  not  show  that  the  suit 
brought  for  the  price  of  the  boat. 


ERROR  to  the  Franklin  Circuit  Court.  Monday, 

Perkins,  J. — Assumpsit.  The  declaration  contains  the 
common  counts  only.  Pleas,  the  general  issue,  and  set- 
off. Issues  of  fact  were  duly  formed.  Jury  trial,  and 
judgment  for  the  plaintiff  for  220  dollars. 

The  defendant  below,  Rudman,  proved  that  he  pur- 
chased of  the  plaintiff,  Baldwin,  a  canal  boat  for  the  sum 
of  84  dollars,  which  boat  Baldwin  warranted  to  be  clear  of 
incumbrance;  he  proved  that  said  boat  was  not  clear  of 
incumbrance,  but  that  there  were  liens  existing  at  the  time 
of  his  purchase,  which  were  placed  on  said  boat  by  one 
Crary,  a  prior  owner  to  Baldwin,  to  secure  debts  owed  by 
said  Crary,  and  which  liens  said  Rodman  had  been  obliged 

Vol.  II.— 14 


106  ♦     CASES  IN  THE  SUPREME  COURT 

May  Term,    to  discharge  in  order  to  retain  said  boat,  and  had  dis- 

1850< charged,  to  the  amount  of  179  dollars.    This  sum  Rud- 

Bu»MAW      man  claimed  to  set-off  against  the  demand  of  the  plain- 
Baldwijt.     tiff,  Baldwin.     The  Court  below  refused  to  allow  the  set- 
off, and  this  is  the  principal  matter  complained  of  in  this 
Court. 

Had  this  suit  been  brought  for  the  price  of  the  boat, 
the  defendant  might,  perhaps,  have  been  allowed  this  set- 
off to  the  amount  of  that  price ;  but  there  is  nothing  in 
the  record  to  show  that  such  was  the  fact,  and  hence  we 
cannot  say  the  set-off  should  have  been  permitted  for  the 
reason  supposed.  Again — had  the  liens  upon  the  boat, 
which  were  discharged  by  Rudman,  been  on  account  of 
debts  individually  owed  by  Baldwin,  perhaps  the  amount 
paid  in  their  discharge  might  have  been  set-off  in  this 
case,  at  all  events,  on  the  ground  of  its  being  money  paid 
to  Baldwin's  use  under  such  circumstances  that  assumpsit 
for  money  paid  would  have  been  sustainable  by  Rodman 
against  Baldwin  therefor.  But  such  was  not  the  case. 
Baldwin  did  not  owe  the  debts  which  were  incumbrances 
on  the  boat.  We  cannot  say,  therefore,  under  this  view, 
that  the  Court  below  erred  in  disallowing  said  set-off.  If 
Rudman  had  paid  Baldwin  the  84  dollars  he  was  to  give 
for  the  boat,  then,  on  the  failure  of  the  title  to  her,  his 
remedy  was  an  action  for  the  breach  of  the  warranty,  in 
which  the  damages  would  have  been  of  an  unliquidated 
character,  and  not  the  subject  of  set-off.  An  imagined 
case  will  clearly  illustrate  this.  Suppose  the  canal-boat 
in  question  to  have  been  worth,  when  first  in  the  hands 
of  Crary,  1,000  dollars,  and  to  have  been  subjected  by 
him  to  incumbrances  to  that  amount;  suppose  the  boat 
to  have  been  run  by  him  afterwards  till  her  value  had 
depreciated  to  500  dollars,  and  then  to  have  been  sold  to 
Baldwin  for  the  latter  sum,  nothing  being  said,  and  he 
knowing  nothing  about  incumbrances;  suppose  Baldwin 
then  to  have  run  the  boat  till  her  value  had  fallen  to  100 
dollars,  and  at  that  time  to  have  sold  her  for  that  sum  to 
Rudman,  warranting  title;  suppose  Rudman  then  to  have 
run  her  till  she  could  be  run  no  longer,  and  had  become 


Withrow  v.  Clark  and  Others. — In  Error. 

BILL  to  foreclose  a  mortgage.  The  mortgage  bears  date 
in  1841,  and  was  given  to  secure  a  debt  payable  in  instal- 
ments, the  last  of  which  did  not  fall  due  till  1846.  The 
bill  was  filed  in  1845,  being  before  the  last  instalment  se- 
cured by  the  mortgage  became  due.  For  this  cause  the 
bill  was  demurred  to  and  dismissed.  This  was  wrong. 
The  statute  in  force  at  the  time  this  bill  was  filed  author* 
ized  it,  and  that  statute  governed  the  case.  Doe  v.  Wood- 
ward,  November  term,  1849  (1). 

The  decree  is  reversed  with  costs.  Cause  remanded, 
&c. 

/.  G.  Jones,  for  the  plaintiff. 

/.  E.  Blythe,  for  the  defendants. 

(1)  See  1  Carter's  Ind.  R.  446. 
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of  a  value  not  exceeding  10  dollars,  and  that  at  this    Ma7  Term, 
point  she  had  been  taken  from  him  on  incumbrances  exe-  ' 

cuted  by  Crary;  in  an  action  by  Rudman  against  Bald-  w™*°* 
win  on  the  warranty;  could  his  damages  have  exceeded  Clark. 
10  dollars  ?  Now,  suppose,  instead  of  abandoning  the 
boat  in  satisfaction  of  the  incumbrances,  Rudman  had 
paid  them  to  the  amount  of  1,000  dollars,  could  he  have 
recovered  all  that  sum  from  Baldwin  ?  We  think  he 
could  not  thus  have  made  Baldwin  pay  Crary's  debts.  It 
seems  to  us  that  the  set-off  claimed  in  this  case  is  not 
shown  by  the  record  to  have  been  allowable.  All  the 
other  questions  in  the  case  depend  upon  and  are  deter- 
mined by  the  one  we  have  considered. 

Per   Curiam. — The  judgment  is  affirmed  with  1  per 
cent,  damages  and  costs. 

/.  A.  Matson  and  /.  B.  Sleith,  foj?  the  plaintiff. 

G.  Holland,  for  the  defendant. 
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May  Term, 

'. —  Case  and  Others  v.  Webek  and  Another. 

Cask 
y. 
Wkbol.  Case  for  obstructing  a  wa+er  course  by  a  fish-dam  to  the  injury  of  the  plain- 
tiffs' mill.  Plea — not  guilty.  The  defendants  asked  the  following  in- 
struction, which  the  Court  refused  to  give :  "  That  if  the  fish-dam  is  built 
three-fourths  of  a  mile  below  the  mill,  and  the  jury  believe  from  the  evi- 
dence that  the  said  dam  is  only  one  foot  high,  and  that  the  fall  of  the  wa- 
ter from  the  surface  thereof  below  the  plaintiffs'  mill-wheel  to  the  surface 
thereof  on  the  top  of  the  fish-dam  is  nearly  two  feet,  the  jury  may  find 
for  the  defendants."  Held,  that  it  is  the  duty  of  the  Court  to  instruct  the 
jury  as  to  the  law,  and  inform  them  as  to  the  legal  sequence  resulting  from 
given  facts,  but  the  Court  is  not  bound  to  tell  the  jury  that  one  fact  ne- 
cessarily results  as  a  consequence  of  another  fact,  and,  therefore,  the  pre- 
sent instruction  was  rightly  refused. 
A  person,  who  is  in  possession  of  land  under  a  parol  license,  may  main- 
tain an  action  on  the  case  against  one  obstructing  his  rights  as  such  pos- 
sessor. 

Monday,  APPEAL  from  the  Franklin  Circuit  Court. 

Perkins,  J. — Case  for  obstructing  a  water  course  by  a 
fish-dam,  to  the  injury  of  the  plaintiffs'  mill.  Plea — not 
guilty.  Trial  by  jury,  and  verdict  and  judgment  for  plain- 
tiffs. The  record  does  not  purport  to  contain  all  the  evi- 
dence. It  states  that  "the  following  evidence  was  given." 
It  does  not  say  that  other  evidence  was  not  also  given, 
and  uses  no  expression  tending  to  exclude  the  conclusion 
that  other  was  given.  Doe  v.  HaB,  at  this  term  (1).  Upon 
the  trial  the  defendants,  asked  the  Court  to  give  this  in- 
struction to  the  jury : 

"That  if  the  fish-dam,  the  construction  of  which  is 
complained  of,  is  built  three-quarters  of  a  mile  below 
the  plaintiffs'  mill ;  and  the  jury  believe,  from  the  evi- 
dence, that  said  dam  is  only  one  foot  high,  and  that  the 
fall  of  the  water  from  the  surface  thereof  below  the  plain- 
tiffs' mill-wheel  to  the  surface  thereof  on  the  top  of  the 
fish-dam,  is  nearly  two  feet,  the  jury  must  find  for  the 
defendants." 

Four  other  instructions  to  the  same  effect,  but  expressed 
in  different  language,  were  also  asked. 

They  were  all  refused,  and  we  think  the  Court  was  not 
bound  to  give  them. 
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It  is  the  duty  of  the  Court  to  instruct  the  jury  as  to  the   May  Term, 

law;  to  inform  them  of  the  legal  sequence  resulting  from - — 

given  facts.     Now,  in  this  case,  the  question  of  fact  was  ySX 

whether  the  fish-dam  threw  the  water  back  upon  the  plain-  Wmmb. 
tiffs'  mill-wheel,  and  the  question  of  law  was,  whether,  if 
it  did,  it  was  thrown  back  under  such  circumstances  as 
rendered  the  defendants  liable.  As  to  this  latter  point, 
the  Court  was  bound  to  instruct  the  jury,  if  requested. 
But  the  Court  was  not  bound  to  tell  the  jury  that,  accord- 
ing to  the  principles  of  natural  philosophy  or  of  physics, 
one  fact  necessarily  resulted  as  a  consequence  of  another 
fact,  and  that  is  what  it  was  asked  to  do  in  the  instruc- 
tions under  consideration,  viz.,  that  if  the  surface  of  the 
water  was  higher  on  the  wheel  than  on  the  dam,  then  the 
wheel  could  not,  as  a  physical  fact,  be  obstructed  by  the 
dam;  in  other  words,  that  water  would  not  run  up  hill; 
thus  leaving  the  jury  to  infer  the  legal  consequence,  that 
the  mill  owners  had  not  been  injured.  But  though  the 
Court  perhaps  might,  it  was  not  bound  to,  instruct  the 
jury  in  the  principles  of  philosophy.  The  instructions 
under  consideration  might  have  constituted  a  very  good 
argument  by  counsel  to  convince  the  jury  that  the  plain- 
tiffs had  not  been  injured,  but  we  think  they  are  not  such 
as  the  Court  was  bound  to  give. 

The  defendants  asked  the  Court  to  give  the  following 
instruction : 

"  That  if  the  plaintiffs  have  placed  their  mill-wheel  be- 
low the  level  of  the  water  where  it  passes  over  the  lowest 
line  of  their  own  land,  and  thereby  caused  the  water  to 
stand  on  their  wheel,  they  cannot  complain  of  the  erec- 
tion of  the  fish-dam  of  the  defendants,  three-fourths 
of  a  mile  below  the  plaintiffs9  mill,  which  does  not  back 
the  water  to  the  lowest  line  of  the  plaintiffs'  land  below 
their  mill,  and  the  jury  must  find  for  the  defendants." 

This  instruction  the  Court  refused  to  give,  but  charged 
the  jury  as  follows : 

"  The  plaintiffs  are  found  to  be  the  owners  of  a  grist- 
mill situate  on  the  west  side  of  White  Water  river,  the 
water  from  which,  it  is  alleged,  was  accustomed  to  flow 
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May  Term,   through  a  tail-race,  partly  constructed  on  their  own  land, 
-  and  partly  on  the  land  of  Moses  Barber.    While  so  in  the 


^**  use  of  this  property,  the  defendants,  or  some  of  them, 
Wkber.  bi^it  a  fish-dam  below  Barber's  land,  and  on  land  belong- 
ing to,  or  claimed  by,  one  of  them,  by  which  dam  it  is 
alleged  the  water  was  backed  up  through  this  race  upon 
the  plaintiffs'  wheel,  to  their  damage.  It  is  admitted  that 
the  lower  part  of  the  race  passes  over  the  land  of  Moses 
Barbery  and  it  is  contended  that  the  plaintiffs  have  a  pre- 
scriptive right  to  the  use  of  the  race  in  the  manner  it  was 
used.  We  think,  however,  aside  from  any  right  by  pre- 
scription, if  the  owners  of  the  land  below  permitted  or 
suffered  the  plaintiffs  to  dig  out  their  race  as  deep  as  their 
wheel,  after  it  was  sunk,  so  that  at  the  time  the  fish-dam 
was  built  they  had,  in  possession  and  use,  by  means  of 
that  race,  a  free  and  open  way  for  the  water  to  pass  from 
their  wheel,  we  think  that  the  defendants,  not  being  the 
owners  of  the  land  over  which  the  race  run,  had  no  right 
to  hinder  the  flow  of  water  through  the  race.  Even  if 
Barber  could  have  stopped  up  the  race  on  his  land,  other 
persons  had  no  right,  without  express  authority  from  him, 
to  interfere  with  its  use  by  the  plaintiffs.  If,  therefore, 
the  jury  find  that  when  the  fish-dam  was  built  the  plain- 
tiffs were  in  possession  of  the  mill  and  race,  and  the  race 
afforded  them  an  outlet  for  their  water,  any  injury  done 
to  that  use  or  possession  by  that  dam,  by  backing  the 
water  on  their  wheel,  should  be  compensated  by  the  per- 
sons who  built  it.  But  if,  as  alleged  by  the  defendants, 
they  had  not  this  unobstructed  flow  of  water  when  said 
dam  was  built,  but  the  same  was  obstructed  by  bars 
then  existing  in  the  race  and  river  below  the  wheel 
and  above  the  fish-dam,  so  that  the  water's  standing  on 
the  wheel  was  occasioned  by  such  intervening  obstruc- 
tions, and  not  by  the  fish-dam,  the  plaintiffs  should  not 


recover." 


The  plaintiffs  in  this  case,  as  riparian  proprietors,  had 
a  right  to  receive,  through  a  race,  the  water  of  White  Wa- 
ter river,  according  to  its  accustomed  flow — currere  solebat 
— on  its  entrance  upon  their  land ;  conduct  it  to  their  mill- 
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wheel;  use  it  in  its  propulsion;  and  then,  by  a  race,  re-   May  Term, 

turn  said  water  to  its  accustomed  channel  in  the  river,  on  its ! — 

departure  from  their  land  permitting  it  to  enter  the  land  *" 

of  the  proprietor  below,  according  to  its  customary  cur-  W«b». 
rent.  They  had  a  right  to  sink  their  wheel  as  low  as 
such  a  passage  of  the  water  would  justify.  Neither  the 
instructions  last  above  mentioned  as  refused,  nor  those 
given  and  objected  to,  have,  however,  any  relation  to  this 
principle. 

Again :  the  plaintiffs  could  acquire,  by  positive  grant, 
or  by  prescription — twenty  years'  use — which  is  evidence 
of  a  grant — a  right  of  way  for  the  flow  of  the  water  from 
their  mill,  back  to  the  channel  of  the  river,  at  the  line 
where  the  same  leaves  the  land  of  Barber,  the  proprietor 
next  below  them,  which  would  authorize  them  to  sink 
their  wheel  to  a  depth  enabling  them  to  avail  themselves 
of  all  the  fall  in  the  river  upon  their  own  and  Barber's 
land,  taken  together.  If  they  had  done  this,  the  instruc- 
tions under  consideration,  which  were  refused,  would  have 
been  clearly  erroneous.  As  the  evidence  is  not  upon  the 
record,  we  cannot  say  such  was  not  the  case. 

Again :  the  instructions  given  assert  this  further  posi- 
tion— that  if  the  plaintiffs  had  acquired  the  right  to  so  flow 
the  water  from  their  mill  through  Barbels  land  tempora- 
rily, by  his  mere  license  or  permission,  and  had  entered 
upon  the  exercise  of  said  right,  and  the  defendants,  with* 
out  any  other  ground  to  justify  them  than  the  mere  own- 
ership of  the  land  still  below  Barber's,  obstructed  the 
plaintiffs'  said  privilege,  they  are  answerable.  We  see 
no  objection  to  this  doctrine.  Barber  could  sue  them  for 
flowing  the  water  back  upon  him.  These  plaintiffs  are, 
according  to  the  supposition,  in  under  Barber,  exercising 
his  rights.  If  encroached  upon  while  so  doing,  we  think 
they  are  entitled  to  their  action. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  Holland,  for  the  appellants. 

/.  B.  Sleith,  for  the  appellees. 

(1)  See  ante,  p.  24. 
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May  Term* 
1850. 

Crawford 
▼. 

The  Statk. 


Monday, 
June  3. 


Crawford  v.  The  State. 

Indictment  as  follows :  "  The  grand  jurors/'  Ac,  "  upon  their  oath,  pre- 
sent that  John  Crawford,  on/'  Ac,  "  did  then  and  there  usuriously  de- 
mand and  receive  of,"  Ac.,  "a  greater  rate  of  interest  than  6  per  cent, 
per  annum,  to- wit,  6  per  cent,  per  annum,  on  the  sum  of,"  Ac. ;  and  then 
charges  that  the  defendant  "  did  then  and  there  unlawfully  and  usuri- 
ously demand  and  receive  of,"  Ac,  "  the  usurious  sum  of,"  Ac.  The  de- 
fendant objected  to  the  indictment,  that  it  did  not  aver  that  the  illegal 
interest  was  corruptly  taken.  Held,  that  the  objection  is  not  valid ;  and 
that  the  criminal  intent  is  clearly  expressed  in  the  word  usuriously, 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  indictment  substantially 
as  follows :  • 

The  grand  jurors,  &c,  upon  their  oath,  present,  that, 
John  Crawford  on,  &c,  at,  &c,  did  then  and  there  usuri- 
ously demand  and  receive  of  one  Jesse  Stephens  a  greater 
rate  of  interest  than  6  per  cent,  per  annum,  to-wit,  8  per 
cent,  per  annum,  on  the  sum  of  261  dollars  heretofore,  to- 
wit,  on,  &c,  loaned  by  said  Crawford  to  said  Stephens,  and 
on  which  loan  said  Crawford  on,  &c,  did,  then  and  there, 
unlawfully  and  usuriously  demand  and  receive  of  said 
Stephens  the  usurious  sum  of  20  dollars  and  88  cents  per 
annum  on  said  loan — being  8  per  centum  thereon,  and  be- 
ing an  excess  of  2  per  centum  per  annum  on  said  loan,  &c, 
contrary  to  the  form  of  the  statute,  &cr 

Plea — not  guilty.  Cause  submitted  to  the  Court,  and 
judgment  for  the  state. 

The  defendant  objects  to  the  indictment,  because  it 
does  not  aver  that  the  illegal  interest  was  corruptly 
taken. 

The  lawful  rate  of  interest  is  G  per  cent,  per  annum. 
R.  S.  1843,  p.  580. 

The  statute  on  which  the  indictment  is  founded  is  as 
follows :  "  If  any  person  shall,  either  directly  or  indirectly, 
take,  receive,  reserve  by  contract  or  agreement,  or  accept 
in  money,  property,  or  thing  in  action,  or  secure  in  any 
note,  bill,  obligation,  or  security,  any  greater  rate  of  in- 
terest than  is  allowed  and  authorized  by  law,  upon  any 
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loan  or  forbearance  of  any  money,  property,  or  thing  in    May  Term, 

action,  or  is  allowed  and  authorized  by  law,  upon  any  * 

debt,  obligation,  contract,  or  sum  of  money,  shall,  upon         ^^ 
conviction  thereof,"  &c.     R.  S.  1843,  p.  582.  &*iw. 

The  statute  last  named  does  not,  in  describing  the 
offence  of  usury,  make  use  of  the  word  corruptly;  and 
we  do  not,  therefore,  think  that  the  omission  of  that 
word,  in  the  description  of  the  offence  in  the  indictment, 
is  material.  If  it  be  deemed  necessary  that  the  indict- 
ment should  expressly  allege  the  defendant's  criminal  in- 
tent in  taking  the  illegal  interest,  the  indictment  does, 
in  our  opinion,  contain  such  an  allegation.  The  indict- 
ment avers  that  the  defendant  "  did,  usuriouslyy  demand 
and  receive  of  one  Jesse  Stephens  a  greater  rate,"  &c. 
The  criminal  intent  is  as  clearly  expressed  by  the  word 
usuriously  as  it  would  have  been  had  the  word  corruptly 
been  used. 

We  are,  therefore,  of  opinion  that  the  objection  made 
to  the  indictment  is  not  well  founded. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  B.  Julian,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Terc*  v.  Strain. — In  Error. 

THIS  was  an  action  of  assumpsit  brought  to  recover 
damages  for  the  non-delivery  of  a  carding  machine  and 
fixtures,  in  accordance  with  a  contract  alleged  to  have 
been  made  by  the  defendant  with  the  plaintiff.  There 
are  two  counts  in  the  declaration,  to  both  of  which  de- 
murrers were  sustained. 

We  are  of  opinion  that  neither  count  describes  the 
contract  with  sufficient  clearness  to  show  whether  the 
plaintiff  had  performed  his  part  of  the  agreement  or 
not,  as  to  the  payment  of  the  purchase-money  or  as  to 

Vol.  II.— 15 
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May  Term,  certain  charges  he  was  to  pay  for  storage ;  and  as  all  am- 
biguities are  to  be  construed  most  strongly  against  the 
pleader,  the  judgment  on  the  demurrers  cannot  be  re- 
versed. 

The  judgment  is  affirmed  with  costs,  <fcc. 

/.  W.  Payne,  for  the  plaintiff. 

W.  A.  Porter,  for  the  defendant. 


McMahojt 

v. 
Tbomjsow. 


McMahon  v.  Thompson. 


Tuesday, 
June  A, 


A  judgment  was  rendered  in  favor  of  A.  against  B.  and  C.  in  June,  1840.  D. 
recovered  a  judgment  before  a  justice  against  the  same  defendants  in 
March,  1840,  upon  which  execution  issued  and  returned  nulla  bona.  He 
caused  a  transcript  of  the  judgment  to  be  filed  and  recorded  in  the  Cir- 
cuit Court  in  April,  1840.  Scire  facias  issued  and  judgment  awarded  in 
October,  1840.  E.  recovered  a  judgment  in  September,  1840,  against  B., 
F.,  O.,  and  H.  The  judgment  was  rendered  for  a  debt  in  which  B.  was 
principal,  and  the  others  his  sureties ;  and,  to  save  them  from  loss,  he 
mortgaged  to  them  certain  lands  in  February,  1840.  Executions  on  all 
these  judgments  came  to  the  hands  of  the  sheriff,  and  he  levied  on  the 
lands  mortgaged  and  sold  them  to  J.,  and  applied  the  money — 1st.  To 
the  payment  of  A.'s  judgment,  which  he  satisfied  in  full ;  2d.  To  the 
judgment  in  favor  of  E. ;  and,  there  not  being  enough  money  to  satisfy 
that  judgment  in  full,  he  applied  none  to  the  judgment  in  favor  of  D. 
D.  was  present  at  the  sheriff's  sale,  and  knew  that  B.,  F.,  G.,  and  H.,  had 
directed  the  sheriff  to  levy  on  the  lands  to  satisfy  the  execution  in  favor 
of  E.  D.  sued  the  sheriff;  and  the  Court  below  decided  that  D.'«  judg- 
ment was  entitled  to  preference.  Held,  that  there  was  no  error  in  this 
judgment ;  that  the  sheriff  was  only  authorized  to  sell  the  interest  of 
the  execution-defendants  in  the  lands,  and  it  was  his  duty  to  apply  the 
proceeds  according  to  the  priority  of  the  liens  of  the  judgments. 

ERROR  to  the  Washington  Circuit  Court. 

Smith,  J. — A  statement  of  facts  was  submitted  to  the 
Circuit  Court  to  the  following  effect : 

A  judgment  was  rendered  by  the  Washington  Circuit 
Court  in  favor  of  one  Hartley,  against  Archibald  and  Josiah 
Spurgin,  for  92  dollars  and  87  £  cents,  in  June,  1840. 
James  Thompson  had  also,  in  March,  1840,  recovered  a 
judgment  before  a  justice   of  the   peace   against  the 
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same  defendants,  upon  which  an  execution  issued,  and   May  Tens, 

was  returned  nulla  bona.     He  caused   a  duly  certified  ! 

transcript  of  said  judgment  to  be  filed  and  recorded  in     Mo*vAUO* 
the  judgment-docket  of  the  Circuit  Court  on  the  7th  of    Twwisw. 
April,  1840;  and,  a  scire  facias  having  issued,  the  pro- 
ceedings resulted  in  a  judgment  awarding  execution  for 
117  dollars  and  63  cents,  rendered  on  the  5th  of  October, 
1840. 

The  Salem  Savings  Institution  also  recovered  a  judg- 
ment in  the  same  Court  on  the  20th  of  September,  1840, 
against  Archibald  Spurgin,  Charles  Hay,  John  C.  Clarke, 
and  Micah  Newby,  for  609  dollars  and  10  cents.  This 
judgment  was  rendered  for  a  debt  in  which  A.  Spurgin 
was  the  principal,  and  Hay,  Clarke,  and  Newby,  his  sure- 
ties. To  save  the  latter  from  loss  as  such  sureties, 
Spurgin  had,  in  February,  1840,  mortgaged  to  them  cer* 
tain  lands  in  Washington  county. 

'  Executions  upon  all  these  judgments  having  come  to 
the  hands  of  McMahon,  who  was  sheriff  of  Washington 
county,  he  levied  them  upon  the  lands  thus  mortgaged ; 
and,  at  a  sale  to  satisfy  said  executions,  they  were  pur* 
chased  by  one  Cutshaw  at  the  price  of  748  dollars. 

The  sheriff  applied  the  money  thus  made — first,  to  the 
payment  of  the  judgment  in  favor  of  Hartley,  rendered 
in  June,  1840,  which  he  satisfied  in  full;  and,  secondly,  to 
the  payment  of  the  judgment  in  favor  of  the  Salem  Sav* 
ings  Institution;  and  there  not  being  a  sufficient  amount 
to  satisfy  that  judgment  in  full,  he  applied  none  to  the 
judgment  in  favor  of  Thompson. 

Thompson  was  present  at  the  sale  by  the  sheriff,  and 
knew  that  the  mortgaged  premises  had  been  levied  on 
to  satisfy  the  three  executions,  and  also  knew  that  A, 
Spurgin,  Hay,  Clarke,  and  Newby,  had  directed  the  sheriff 
to  levy  on  those  premises  to  satisfy  the  execution  in  favor 
of  the  Salem  Savings  Institution. 

The  present  suit  was  brought  by  Thompson  against 
McMahon,  the  sheriff,  to  obtain  a  decision  upon  the  crea- 
tion whether  the  proceeds  of  the  sale  above  mentioned 
ought  not  to  have  been  applied  to  the  payment  of  his 
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_  script  of  which  was  filed  and  recorded  in  April,  1840,  in 
MoMahok  preference  to  the  judgment  of  the  Salem  Savings  Institu- 
Thompson,  tion,  rendered  in  October  of  the  same  year;  and  it  was 
agreed  by  the  parties  that  if  the  Court  should  be  of 
opinion  that  Thompson's  said  judgment  was  entitled  to 
such  preference,  judgment  should  be  rendered  in  his  fa- 
vor for  the  amount  necessary  to  satisfy  it.  The  Court 
decided  that  Thompson's  judgment  was  entitled  to  the 
preference,  and  rendered  judgment  accordingly;  where- 
upon, McMahon  appealed  to  this  Court. 

We  cannot  perceive  any  error  in  the  judgment  of  the 
Circuit  Court.  The  lien  of  Thompson's  judgment,  which 
took  effect  at  the  time  the  transcript  was  filed  and  record- 
ed, was,  evidently,  older  than  that  of  the  Salem  Savings 
Institution's  judgment;  and  the  facts  that  Hay,  Clarke,  and 
Ncwby,  held  a  mortgage  to  indemnify  them  as  sureties 
for  the  payment  of  the  debt  upon  which  the  latter  judg- 
ment was  rendered,  and  that  the  date  of  their  mortgage 
was  prior  to  that  of  Thompson's  judgment,  did  not  au- 
thorize the  sheriff  to  appropriate  the  proceeds  of  the  sale 
to  the  satisfaction  of  that  mortgage  or  for  the  benefit  of 
the  mortgagees.  He  was  only  authorized,  by  the  execu- 
tions in  his  hands,  to  sell  the  interest  of  the  execution- 
defendants,  subject  to  execution,  in  the  land  levied  upon; 
and  having  made  the  sale,  it  was  his  duty  to  apply  the 
proceeds  to  the  satisfaction  of  the  several  executions  ac- 
cording to  the  priority  of  the  liens  of  the  judgments. 

Per  Curiam. — The  judgment  is  affirmed  with  2  percent. 
damages  and  costs,  &c. 

R.  Crawford,  for  the  plaintiff. 

H.  P.  Thornton,  for  the  defendant. 
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Hotchkess  v.  Dailey. — In  Error. 

IN  this  case  the  following  statement  in  a  deposition 
was  suppressed : 

"  I  was  made  their  agent  [Lewis  and  Dailey]  by  an  in- 
strument of  writing,  in  which  instrument  Wm.  Caldwell 
conveyed  the  machine  to  me  as  agent  for  Lewis  and  Dai- 
by,  for  their  sole  benefit,  and  which  gave  me  the  power  to 
sell,  use,  or  convey  away  the  said  machine  for  the  use  of 
Lewis  and  Dailey,  and  to  carry  out  the  design  of  said  in- 
strument." 

The  witness  was  not  called  on  to  produce  said  instru- 
ment, nor  was  it  produced  by  any  one,  or  its  absence 
accounted  for. 

The  Court  did  right.  Parol  evidence  could  not  be 
given,  under  such  circumstances,  of  the  contents  of  the 
written  instrument. 

The  judgment  is  affirmed  with  costs. 

C.  H.  Test  and  /.  Perry,  for  the  plaintiff. 

S.  W.  Parker,  for  the  defendant. 


Mason  v.  Palmerton. 


The  right  to  a  continuance  of  a  suit  in  chancery  until  the  next  term  after 
the  issue  is  completed  is  not  given  by  the  statute  unless  depositions  are 
to  be  taken. 

A  Court  of  chancery  will  not  award  a  new  trial  of  a  cause  at  law  on  the 
ground  of  newly  discovered  evidence,  unless  the  defendant  shows  that 
he  used  due  diligence  to  obtain  the  evidence  for  use  in  the  cause  at  law ; 
that  it  would  have  been  of  material  advantage  to  him  in  said  cause ;  and 
that  it  was  not  obtained  in  time  to  be  rendered  available. 

A  motion  for  a  new  trial  cannot  be  made  after  a  motion  in  arrest  of  judg- 
ment ;  but  this  rule  extends  only  to  cases  where  the  party  has  a  know- 
ledge of  the  fact  on  which  he  grounds  his  motion  for  a  new  trial  at  the 
time  of  moving  in  arrest  of  judgment. 

ERROR  to  the  Dearborn  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  chancery  in  the  Court 
below  by  Palmerton  against  Mason  for  the  purpose  of  ob- 
taining a  new  trial  of  a  cause  at  law,  on  account  of  new- 
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.  term  of  the  Dearborn  Circuit  Court,  1846.  At  the  No- 
M^°N  vember  term,  1846,  the  defendant  filed  his  answer,  and 
PAUrtRToif.  the  cause  was  continued.  In  the  vacation  following,  de- 
positions were  taken,  which  were  filed  at  the  April  term, 
1847,  at  which  term  the  plaintiff  filed,  also,  his  replica- 
tion to  the  defendant's  answer.  Whereupon,  at  the  same 
term,  the  plaintiff  moved  to  have  •  the  cause  set  down  for 
hearing,  to  which  motion  the  defendant  objected,  and 
moved  that  the  cause  be  continued.  The  Court  refused 
the  former  motion,  and  granted  the  latter,  "  on  the 
ground  that  the  cause  had  been  put  at  issue  at  the  pre- 
sent term,  by  the  filing  of  a  general  replication  to  the 
defendant's  answer,  and  without  any  affidavit,"  &c. 

The  Court  erred  in  continuing  the  cause  for  the  reason 
assigned.  Section  64,  of  the  R.  S.,  p.  842,  is  as  follows : 
"When  no  depositions  are  to  be  taken,  the  cause  shall 
stand  for  hearing  at  the  term  at  which  the  issue  shall 
have  been  completed;  but  when  depositions  are  to  be 
taken  the  cause  shall  stand  for  hearing  at  the  next  term 
after  the  completion  of  the  issue,  unless  the  Court,  for 
good  cause  shown,  grant  further  time."  And  see  Andrews 
v.  Jones,  3  Blackf.  440. 

At  the  April  term,  1848,  the  cause  was  submitted  to  the 
Court,  and  a  decree,  awarding  a  new  trial,  rendered. 
This  decree  cannot  be  sustained. 

1st.  Because  due  diligence  is  not  shown  in  endeavor- 
ing to  obtain  the  evidence  for  use  in  the  cause  at  law; 

2d.  It  is  shown  that  the  evidence  was  obtained  in  time 
to  have  been  made  available  in  the  cause  at  law,  not- 
withstanding the  want  of  diligence; 

3d.  It  is  not  shown  that  the  evidence  would  have  been 
of  any  advantage  to  the  defendant  in  the  suit  at  law, 
even  had  he  availed  himself  of  it  upon  the  trial  there. 

We  learn  from  the  record  that  the  suit  at  law  in 
which  a  new  trial  is  sought,  was  commenced  on  the  24th 
of  October,  1845,  on  a  note  given  by  Palmerton  to  Mason, 
June  13,  1837,  for  200  dollars,  at  10  per  cent  per  annum, 
interest ;  that,  on  the  5th  day  of  the  May  term  of  the 


OF  THE  STATE  OF  INDIANA.  110 

Court,  1846,  a  verdict  was  rendered  in  the  suit  in  favor  of  May  Ter»» 

Mason;  that  a  new  trial  was  moved  for;  and  that,  on  the - — 

20th  day  of  said  term,  judgment  was  rendered  on  the  M*80* 
verdict.  Upon  the  subject  of  diligence  the  bill  states,  Palm»to». 
"that  your  orator,  since  he  first  knew  Mason's  intention 
to  sue  on  said  note,  has  used  all  diligence  in  his  power, 
and  inquiry  of  all  persons  who  he  had  reason  to  believe 
had  any  knowledge  about  it,  or  had  heard  Mason  say 
anything  about  it,  and  that  he  had  repeatedly  examined 
his  books  and  papers  to  see  if  he  could  discover  any  evi- 
dence of  and  from  others,  of  the  payment  or  settlement 
of  said  note,  other  than  was  heard  upon  the  trial  afore- 
said," and  that  he  found  none ;  "  but  your  orator  would 
farther  state  that  after"  the  motion  for  a  new  trial  was 
made,  he  "with  all  possible  speed,  rode  home  to  Decatur 
county,  fifty  miles  distant,  and,  on  examination,  found  an 
old  book,  long  since  laid  aside,  and  had  not  been  used  for 
the  last  four  or  five  years,  and  found  written  upon  the 
leaf  of  the  book,  a  receipt  signed  by  Robert  Mason,  the 
plaintiff  in  the  action  at  law,  as  follows:  * Manchester, 
July  28th,  1839.  John  Palmerton  settled  with  Robert  Ma- 
son, and  paid  in  full  to  this  date.  Witness  my  hand. 
Robert  Mason;9  with  which  your  orator  returned  with  all 
possible  haste,  in  order  to  avail  himself  of  it  on  the  mo- 
tion for  a  new  trial,  but  the  Court  had  disposed  of  said 
motion,  and  said  it  was  too  late  to  grant  a  new  trial  at 
law." 

It  will  be  observed  that  it  is  not  alleged  that  the  memo- 
randum in  question  had  been  lost,  and  that  search  had 
been  made  particularly  for  it.  It  had  remained  all  the 
time  in  Palmerton's  possession,  on  the  same  leaf,  and  in 
the  same  place  where  he  had  directed,  but  had  not  been 
produced  on  the  trial,  from  pure  forgetftdness,  in  himself, 
that  he  had  it.  It  is  alleged  that,  in  this  state  of  forget- 
fulness, exploring  expeditions  had  been  made  among 
his  papers,  and  voyages  of  discovery  among  his  neigh- 
bors, to  see  if  perchance  he  might  stumble  on  any  thing 
that  could  be  of  service  to  him  on  the  trial.  Now,  it 
might  be  doubtful  if  this  statement  makes  a  case  enti- 
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the  belief  of  the  respondent,  to  be  untrue ;  and  there  is 
Palmteton.   not  a  particle  of  evidence  to  show  a  single  act  of  the 
alleged  diligence  to  have  been  performed.      This  fact, 
therefore,  disposes  of  the  point  under  consideration. 

But,  secondly,  it  appears  that,  notwithstanding  the  want 
of  diligence  in  Palmerton,  the  memorandum  of  settlement 
was  discovered  in  time  to  have  been  made  available  in 
the  cause  at  law.  Palmerton  had  returned  with  it  to 
Court  by  the  21st  day  of  May,  of  the  said  May  term;  for 
on  that  day  he  filed  the  present  bill  in  chancery  for  a  new 
trial  on  account  of  having  found  it;  and  it  further  ap- 
pears that  on  the  30th  day  of  the  same  month,  nine  days 
after  his  return  to  Court,  the  Court  was  still  sitting;  but 
when  it  adjourned  does  not  appear,  nor  is  it  material. 
Here,  then,  were  nine  days,  at  least,  in  which  Palmerton 
might  have  moved  for  his  new  trial  at  law ;  and,  by  our 
practice,  had  his  motion  there  been  wrongfully  refused, 
he  had  his  remedy  by  appeal  or  writ  of  error  to  this 
Court.  He  had,  then,  a  complete  remedy  at  law.  It  is 
true  that  it  is  said  in  the  English  books  to  be  a  general 
rule  that  a  motion  for  a  new  trial  cannot  be  made  after  a 
motion  in  arrest  of  judgment  overruled,  and  hence,  per- 
haps, not  after  final  judgment  rendered ;  but  says  Peters- 
dorfy  Vol.  18,  p.  185,  "this  rule,  however,  extends  only 
to  cases  where  the  party  has  a  knowledge  of  the  fact 
,  [on  which  he  grounds   his   motion  for  a  new  trial]  at 

the  time  of  moving  in  arrest  of  judgment.  Treberril  v. 
Stamp,  2  Salk.  647. — Philips  v.  Fowler,  Com.  525. — Pr. 
Reg.  400.— Bui.  Ni.  Pri.  325,  326."  And  by  our  statute, 
R.  S.  735,  s.  333,  "no  judgment  in  any  Court  of  record 
shall  be  set  aside  on  motion,  unlesss  such  motion  be 
made  during  the  term  at  which  such  judgment  was  ren- 
dered." The  Court  has  power  over  its  records  during  the 
whole  of  such  term. 

Thirdly.  It  is  not  shown  that  the  evidence  discovered 
would  likely  have  changed  the  result  of  the  trial  at  law. 

The  state  of  the  evidence  upon  that  trial  is  not  given. 
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no  consideration,  and  nil  debet;  that  all  these  circum-  M**>w 
stances,  and  many  more,  were  given  in  evidence,"  &c.  Palmisto*. 
The  circumstances  mentioned  as  having  been  given,  are, 
the  length  of  time  the  note  had  existed  without  any  de- 
mand of  payment;  the  facts  that  Mason  had  said  the  note 
had  been  found  in  an  obscure  place,  and  that  he  knew 
nothing  about  it;  that  he  never  intended  to  sue  on  it; 
that  long  after  the  date  of  said  note,  Mason  had  paid 
him,  (Palmerton,)  50  dollars  on  a  debt  due  him ;  and  the 
fact  that  "  your  orator  held  a  note  on  said  Mason  for  13 
dollars  and  13  cents,  dated  March  6th,  1833,  still  due  and 
unpaid,  during  all  the  time  aforesaid,  up  to  the  time  of 
the  bringing  of  said  suit"  by  Mason.  What  the  "  many 
more"  circumstances  are  that  were  given  in  evidence  on 
said  trial  and  are  not  mentioned  in  this  bill,  we  do  not 
know;  nor  what  was  the  plaintiff's  evidence  in  reply  to 
that  of  the  defendant.  This  newly  discovered  memoran- 
dum could  only  have  been  available  under  the  plea  of 
nil  debet.  It  could  not  have  been  conclusive  under  that. 
It  does  not  mention  the  note  sued  on,  and  might  have 
been  shown  not  to  embrace  it.  Mason  says,  in  his  an- 
swer to  this  bill,  that  it  did  not — that  the  note  was  given 
for  borrowed  money,  and  that  the  memorandum  related 
only  to  matters  of  open  account.  It  was  not  given  on  a 
full  settlement  between  the  parties,  as  the  note  for  13 
dollars,  then,  and  still,  due  Palmerton  by  Mason,  conclu- 
sively shows.  It  might  simply  have  covered  the  account 
on  the  old  book  upon  a  leaf  of  which  it  was  written. 
Now,  suppose,  which  may  have  been  the  case,  that,  on  the 
trial  at  law,  Palmerton  proved  by  a  witness  that  a  set- 
tlement took  place  between  him  and  Mason,  at  the  date 
of  said  memorandum,  and  that  Mason,  in  reply,  showed 
that  said  settlement  did  not  include  this  note,  but  certain 
accounts.  In  such  case,  the  Court  at  law  that  tried  the 
case  and  knew  the  facts,  would  not  grant  a  new  trial  on 
a  subsequent  discovery  of  this  memorandum.    It  would 

Vol.  II.— 16 
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think  no  ground  is  presented  for  decreeing  a  new  trial. 


Oonwkll         p^  Curiam. — The  decree  is  reversed  with  costs.  Cause 
Andkrbox.    remanded,  &c. 

/.  Ryman,  for  the  plaintiff. 


Conwell  v.  Anderson. — On  Appeal. 

REPLEVIN.  Plea— the  general  issue.  Verdict  for  the 
defendant.  Motion  by  the  plaintiff  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict.  The  overruling  of 
the  motion  for  a  new  trial  is  the  error  assigned. 

The  causes  alleged  for  a  new  trial,  which  were  verified 
by  the  plaintiffs  affidavit,  were — 1st.  That  a  material 
witness,  resident  in  the  state  of  Missouri,  was  discovered 
by  the  plaintiff  to  be  in  the  county  where  the  trial  was 
had,  but  too  late  to  have  him  examined;  2d.  That  one 
of  the  jurors  had,  during  the  trial,  used  certain  improper 
expressions  relative  to  the  cause. 

The  first  of  these  causes  is  not  tenable.  The  deposi- 
tion of  the  witness,  for  any  thing  shown,  could  have 
been  taken  in  Missouri.  Neither-  can  the  second  cause 
be  sustained.  The  juror  referred  to  made  an  affidavit 
contradicting  the  plaintiff's  statement  as  to  his  (the  ju- 
ror's) expressions;  which  affidavit  was  before  the  Court. 
We  cannot  therefore  say  that  the  Court  erred  as  to  the 
second  cause. 

The  judgment  is  affirmed  with  costs. 

J.  D.  Howlandj  for  the  appellant. 

J.  B.  Slcith,  for  the  appellee. 
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Flaqq,  Administrator  of  Blossom,  v.  Winans. — In  Error. 
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WINANS  sued  Flaggy  administrator  of  Blossom,  for  a  ^ 
debt  due  from  the  estate  of  the  intestate.  Plea — the  gen- 
eral issue.  Verdict  for  the  plaintiff.  Judgment  against 
the  defendant  de  bonis  propriis. 

This  judgment,  some  years  after  its  rendition,  was  re- 
vived by  scire  facias. 

The  judgment  on  the  verdict  should  have  been,  not 
against  the  defendant  individually,  but  against  the  intes- 
tate's estate. 

The  judgment  of  revivor  is  reversed,  and  all  the  pro- 
ceedings subsequent  to  the  original  judgment  on  the 
verdict,  exclusive  of  the  last  named  judgment,  set  aside. 
Cause  remanded,  with  directions  to  the  Probate  Court  to 
amend  the  said  original  judgment  so  as  to  make  it  a 
judgment  against  the  estate  of  the  intestate.    Costs  here. 

D.  D.  Pratt,  for  the  plaintiff. 


Pierson  and  Others  v.  Doe  on  the  Demise  of  Turner  and 

Another. 

An  instrument  under  seal  acknowledging  the  receipt  of  the  consideration 
for  the  sale  of  real  estate,  but  containing  no  words  of  conveyance,  does 
not  transfer  the  legal  title. 

Where  the  plaintiff  in  ejectment  traces  title  to  a  person  in  possession  un- 
der a  deed,  and  to  the  same  source  from  which  the  defendant  derives 
title,  such  plaintiff  need  not  show  a  patent  from  the  United  States  to  sus- 
tain his  title. 

Copies  of  deeds  from  the  recorder's  office  blinder  the  R.  S.  of  1843,  are  ad- 
missible as  original  evidence. 

Where  lands  are  demised  for  a  definite  term,  no  notice  to  quit  is  necessary. 

An  entry  upon  real  estate  adverse  to  the  lawful  owner,  will  not  be  pre- 
sumed, but  must  be  proved. 

APPEAL  from  the  Hendricks  Circuit  Court.  Wednesday, 

June  5. 

Perkins,  J. — Ejectment  on  the  demises  of  Turner  and 
Cavett  against  Pierson  and  Mathewson.  There  are  five 
demises  ;  some  joint,  some  severed,  some  for  the  whole. 
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.  tered  into  the  consent  rule,  admitted  themselves  in  pos- 
^^80K      session  of  the  undivided  four-sevenths  of  the  premises 
**»•        described  in  the  declaration,  and  pleaded  the  general  is- 
sue.   T^ere  was  a  recovery  by  the  plaintiff.    The  evi- 
dence is  upon  the  record,  $nd  shows  the  following  facts : 

Siddens  and  Lewis,  by  two  deeds,  bearing  dates  1834  and 
1835,  conveyed  the  whole  of  the  premises  mentioned  in 
the  declaration,  to  Charlotte  Bronaugh,  (then  the  wife  of 
Thomas  Bronaugh,)  and  her  heirs.  Bronaugh  and  wife 
took  possession,  and  had  children  born  alive.  In  1839 
said  Charlotte  departed  this  life,  leaving  her  said  husband 
and  children  in  possession  of  the  lands.  Some  short  time 
afterwards,  Cavett,  one  of  the  lessors  of  the  plaintiff,  was 
appointed  guardian  of  said  children,  went  into  possession 
with  them,  and,  on  the  1st  of  March,  1846,  leased,  by  a 
written  instrument,  the  lands  in  question,  for  the  term  of 
two  years,  to  Augustin  Pierson,  one  of  the  defendants. 

On  the  19th  of  November,  1847,  Thomas  Bronaugh  con- 
veyed to  Job  Turner,  one  of  the  lessors  of  the  plaintiff, 
three-sevenths  of  his  life  estate  in  said  lands,  and  on  the 
20th  day  of  December,  of  the  same  year,  he  conveyed  to 
said  Turner  three  other  sevenths  of  his  life  estate  in  the 
same  lands;  and,  on  the  16th  of  November,  1847,  he  con- 
veyed to  Moses  Cavett,  the  other  lessor  of  the  plaintiff, 
the  remaining  seventh. 

On  the  4th  of  December,  1847,  said  Thomas  Bronaugh 
executed  the  following  instrument: 

"  Received  of  John  Paine  25  dollars  for  my  interest  in 
the  following  described  tract  of  land :  the  west  half  of 
the  south-west  quarter  of  section  four,  and  twenty-six 
acres  off  the  south  end  of  the  east  half  of  the  aforemen- 
tioned quarter  section,  and  the  east  half  of  the  north- 
west quarter  of  section  nine,  all  in  township  fifteen  north, 
of  range  two  west,  in  the  county  of  Hendricks,  state  of 
Indiana,  .estimated  to  contain  seventy-seven  acres. 

"  Given  under  my  hand  and  seal  this  4th  day  of  De- 
cember, 1847. 

"  David  A.  Higgins.  Thomas  Bronaugh,  (sral)." 
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The  lands  mentioned  in  this  instrument  are  in  contro-    May  Term, 

.1  •        -.                                                                               1850. 
versy  in  this  suit.  

Paine  subsequently  deeded  to  John  C.  Hogin,  and  Ho-      P"^80* 
gin  to  Brockhdst  Mathewson,  one  of  the  defendants  below.         Do** 
The  defendants  also  gave  in  evidence  deeds  from  some 
of  the  heirs  of  Charlotte  Bronaugh  for  their  interests,  re- 
spectively, in  the  premises. 

The  plaintiff,  in  proving  the  title  of  his  lessors,  gave  in 
evidence  copies,  from  the  recorder's  office,  of  the  deeds 
on  which  he  relied. 

If  Siddens  and  Lewis  had  title  to  the  lands  in  contro- 
versy, then  Thomas  Bronaugh,  in  right  of  his  wife,  had  a 
life  estate  in  them,  which  he  could  convey  to  the  lessors 
of  the  plaintiff;  and  it  appears  that  he  did  duly  execute 
and  deliver  to  them  deeds  therefor.  Any  deeds  by  the 
heirs  of  Charlotte  Bronaugh,  could  convey  but  a  reversion- 
ary interest,  giving  no  right  of  possession  till  Thomas  Bro- 
naugh? s  death  should  occur.  But  it  is  said  that  the  motion 
for  a  new  trial,  which  was  made,  should  have  been  grant- 
ed, because  no  patent  from  the  United  States  to  the  lands 
sued  for,  was  given  in  evidence.  This  is  a  mistake.  The 
plaintiff  traced  title  to  a  person  in  possession  under  a 
deed,  and  to  the  same  source  from  which  the  defendants 
derived  their  titles.  Under  such  circumstances  it  was 
unnecessary  to  show  a  patent  from  the  government. 

Again:  it  is  objected  that  copies  of  deeds  from  the  re- 
corder's office  were  given  in  evidence  by  the  plaintiff. 
But  they  were  not  objected  to  at  the  time  on  that  ground, 
and  had  they  been,  the  objection  must  have  been  unavail- 
ing, as' the  R.  S.  pp.  422,  728,  expressly  authorize  copies 
to  be  given  in  evidence. 

Again :  it  is  insisted  that  three  months'  notice  to  quit, 
prior  to  the  end  of  the  current  year,  should  have  been 
given  to  Pierson.    If  CavetVs  lease  to  Pierson  was  of  any  # 

validity,  still  section  155,  p.  817,  of  the  R.  S.  sufficiently 
answers  this  objection.  It  is,  that  "  where  any  lands," 
&c.,  "are  demised  for  a  definite  term,"  "no  notice  to  quit 
shall  be  necessary." 

It  is  further  urged  that  at  the  time  Thomas  Bronaugh 
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conveyed  to  the  lessors  of  the  plaintiff,  there  was  an  ad- 
verse possession  by  his  children,  and  Cavett,  their  guar- 
dian, and  that,  hence,  his  deeds  were  void.  The  evidence 
shows  the  simple  fact  that  they  were  in  possession,  but  it 
does  not  show  how  they  were  claiming  title,  and  we  do 
not  think  we  should  presume,  under  the  evidence  in  this 
case,  that  they  were  so  claiming  adversely  to  the  father. 
An  entry  adverse  to  the  lawful  owner  is  not  to  be  pre- 
sumed. 3  John.  Cases,  124.  It  is  also  claimed,  on  the 
authority  of  Gambril  v.  Doe,  8  Blackf.  140,  that  the  instru- 
ment executed  by  Thomas  Bronaugh  to  Paine,  conveyed 
the  legal  estate  in  the  lands,  and  being  older  than  one  of 
the  deeds  to  Turner,  showed  title  out  of  Bronaugh  at  the 
time  of  said  conveyance  to  Turner.  But  said  instrument 
to  Paine  is  widely  different  from  that  in  the  case  cited, 
and  contains  no  words  of  conveyance  whatever.  It  did 
not  convey  the  legal  title.  We  see  no  ground  for  revers- 
ing this  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  C.  Nave,  for  the  appellants. 

/.  S.  Harvey,  for  the  appellee. 


The  State  on  the  Relation  of  Barrell  and  Another  v. 

Christian  and  Others. 


Wednesday, 
June  5. 


The  inducement  to  a  plea  of  special  traverse  must  be,  in  substance,  a  suffi- 
cient answer  to  the  declaration,  though  not  a  direct  denial,  nor  jet  a 
confession  and  avoidance;  and  the  traverse  with  which  it  concludes 
must  go  to  a  material  point  which  will  try  the  merits  of  the  cause. 

The  only  way  of  answering  a  good  special  traverse  is  to  join  issue 
upon  it. 

The  vacation-appointment  of  an  administrator  by  the  clerk  must  be  con- 
firmed by  an  order  of  the  Court  at  its  next  succeeding  term,  or  the  ap- 
pointment will  then  cease  to  be  of  effect. 

A  bond  cannot  be  delivered  as  an  escrow  to  the  obligee. 

APPEAL  from  the  Boone  Circuit  Court. 

Perkins,  J. — Debt  upon  an  administrator's  bond  against 
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him  and  his  sureties.    The  plaintiff  is  The  State  upon    May  Term, 

the  relation  of  Barrett  and  Hannah.    The  defendants  are, ! — 

John  Chrisman,  John  H.  Nelson,  Simon  Emmert,  Samuel  Tm^An 
Miller,  David  Bush,  William  D.  Porter,  Caleb  Osborn,  and  Ohmsmax. 
John  Porter.  The  date  of  the  bond  is  alleged  to  be  the 
29th  of  September,  1838.  John  Chrisman  is  the  adminis- 
trator, and  upon  the  estate  of  John  Galvin,  deceased.  The 
condition  of  the  bond  is  stated  in  the  declaration ;  and,  ac- 
cording to  that  statement,  is  in  the  usual  form  of  an  admi- 
nistrator's bond.  The  declaration  alleges  that,  in  April, 
1840,  Barrett  and  Haniiah  obtained  a  judgment  against 
Chrisman,  as  administrator,  upon  a  debt  due  from  Galvin, 
and  that  an  execution  upon  it  was  returned,  no  goods, 
dec.,  of  the  deceased  Galvin's  estate.  It  then  assigns  four 
breaches  of  the  condition  of  the  bond  by  Chrisman.  The 
first  is,  that  he  had  received  a  large  amount  of  the  effects 
of  Galvin  with  which  he  should  have  paid  said  judgment, 
bat  that  he  had  wasted  them,  &c.  The  other  breaches 
need  not  be  stated.  The  defendants  pleaded  separately, 
and  filed,  in  the  aggregate,  fifty-one  pleas.  The  case  went 
off  upon  demurrer  in  favor  of  the  defendants ;  and  we  shall 
find  it  necessary  to  state  but  one  of  the  pleas  in  determin- 
ing upon  the  correctness  of  the  decision  below. 

The  8th  plea  of  William  D.  Porter  was  as  follows :  "  The 
said  defendant  says  actio  nan,  because  he  says  that  the  said 
John  Chrisman,  on  the  29th  of  September,  1838,  in  the  vaca- 
tion of  the  Boone  Probate  Court,  took  out  special  letters  of 
administration  on  the  estate  of  one  John  Galvin,  deceased ; 
and  the  supposed  writing  obligatory  in  the  plaintiff's 
declaration  set  forth,  was  the  supposed  bond  of  the  said 
John  Chrisman,  and  the  other  defendants  herein,  for  the 
faithful  discharge  of  his  duties  as  such  administrator;  and 
the  said  Boone  Probate  Court,  at  its  session  next  ensuing  the 
date  of  said  bond,  did  not  confirm  the  said  special  letters 
of  administration,  nor  continue  said  bond.  And  the  said 
defendant  avers  that,  from  the  29th  of  September,  1838, 
until  the  end  of  the  next  session  of  the  said  Probate  Court 
thereafter  ensuing,  the  said  John  Chrisman  was  not  guilty  of 
any  of  the  said  supposed  breaches  of  the  condition  of  said 
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May  Term,  bond.  Without  this — that  the  said  John  Chrisman  was  the 
administrator  of  the  goods,  chattels,  rights,  &c,  of  the  es- 
tate of  the  said  John  Galvin,  deceased,  at  any  time  after 
the  end  of  the  session  of  the  Boone  Probate  Court  next 
succeeding  the  said  29th  of  September,  1838 ;  and  this,"  &c. 
To  this  plea  the  plaintiff  replied,  giving  a  minute  history 
of  Chrisman's  vacation-appointment,  and  averred,  "  that 
the  said  John  Chrisman,  under  and  by  virtue  of  said  ap- 
pointment, took  upon  himself  the  burthen  of  said  admi- 
nistration, and  possessed  himself  of  the  goods,  &c,  of  said 
estate,  and  proceeded  to  make  an  inventory,  &c,  thereof, 
(the  said  John  Porter  assisting,  &c.) ;  and  afterwards,  and 
before  the  term  of  said  Probate  Court  next  ensuing  his  said 
appointment,  said  Chrisman  caused  said  inventory,  &c,  to 
be  filed  in  the  office  of  said  clerk  of  said  Probate  Court; 
and  at  the  term  of  said  Court  next  ensuing  said  appoint- 
ment of  Chrisman,  to-wit,  at  the  November  term,  1838,  said 
Court  (whereof  Samuel  McLean  continued  to  be  judge,  and 
who,  as  such,  in  vacation,  approved  said  Chrismanys  said 
bond),  made  no  order  of  record  in  relation  to  said  appoint- 
ment and  said  bond ;  nor  did  the  said  Court,  at  said  Novem- 
ber term,  1838,  or  at  any  other  term,  ever  recall  or  set  aside 
the  appointment  of  said  Chrisman,  or  disapprove  of  said 
bond,  or  appoint  any  other  administrator  of  said  estate,  or 
make  any  other  appointment  of  said  Chrisman,  as  such 
administrator;  nor  was  any  other  or  different  adminis- 
tration of  said  estate  ever  granted,  than  said  appoint- 
ment of  said  Chrisman  as  aforesaid  made;  nor  was  any 
other  security  ever  given  by  or  on  behalf  of  said  Chrisman 
in  the  premises,  than  the  bond  aforesaid ;  and  said  plain- 
tiff further  avers  that,  by  virtue  of  said  vacation-appoint- 
ment, Chrisman  continued  to  act  as  administrator  for  many 
years  after  said  November  term,  1838,  and  made  reports  of 
his  doings  as  such  to  said  Probate  Court,  which  said  Court 
received  and  acted  upon,  and  further  dealt  with  and  treat- 
ed said  Chrisman  as  administrator  as  aforesaid,  under  and 
by  virtue  of  his  said  vacation-appointment,  and  after  the 
said  November  term,  1 838 ;  and  while  said  Chrisman  bo  con- 
tinued to  act  as  such  administrator,  under  his  said  appoint- 
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ment,  he,  the  said  Chrisman>  committed  the  grievances,    May  Term, 

1850. 


&c.,  complained  of,  &c,  which  the  plaintiff  is  ready,"  &c.  . 

To  this  replication  a  demurrer  was  sustained,  and  final    Th*  Sta« 
judgment  given  for  the  defendants.  Gemma* 

The  replication  was  to  several  pleas,  all  similar  to  the 
one  we  have  set  out;  and  what  we  shall  say  will  apply  to 
all  of  said  pleas. 

The  plea  in  question  was  drawn  with  an  eye  to  the  fol- 
lowing provisions  of  the  R.  S.  of  1838,  p.  178,  s.  18. 

"  When  any  person  shall  die  intestate  in  the  vacation  of 
said  Court,  [Probate  Court,]  and  his  or  her  estate  is  in  such 
condition  as  to  require  the  immediate  care  of  some  person 
of  competent  integrity  and  ability,  it  shall  be  lawful  for  the 
clerk  of  such  Court,  in  the  county  in  which,  by  the  condi- 
tions of  this  act,  administratibn  shall  be  granted,  to  grant 
some  such  person  special  letters  of  administration  on 
the  estate  of  the  said  deceased,  until  the  next  ensuing 
session  of  said  Court."  "  Provided,  that  such  Court,  at 
its  next  ensuing  session  after  the  granting  of  such  spe- 
cial letters  of  administration,  at  its  discretion,  may  confirm 
or  revoke  the  same ;  and  if  such  Court  shall  confirm  the 
granting  of  said  letters,  it  may,  at  its  discretion,  either 
continue  the  bond  taken  as  aforesaid  by  said  clerk,  or 
require  such  administrator  to  renew  said  bond,  conditioned 
as  aforesaid ;  and  if  such  Court  shall  revoke  such  letters,  it 
shall  proceed  to  grant  general  letters  of  administration  to 
such  person  or  persons  as  are  or  may  be  legally  entitled 
to  the  same." 

The  plea  is  what  is  called  a  special  traverse,  and  its 
inducement  must  be,  in  substance,  a  sufficient  answer  to 
the  declaration,  though  not  a  direct  denial,  nor  yet  a  con- 
fession and  avoidance  of  it,  and  the  traverse  with  which 
it  concludes  must  go  to  a  material  point  which  will  try 
die  merits  of  the  cause.  We  think  this  substantially  such 
a  plea.  The  declaration  goes  upon  a  general  appointment 
as  administrator,  and  alleges  breaches  occurring  nearly 
two  years  subsequent  to  the  appointment.  The  plea, 
in  its  inducement,  states  the  appointment  to  be  a  special 
one,  made  by  the  clerk  in  vacation,  to  continue  till  the 
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next  term  of  the  Court;  that  the  appointment  was  not 
confirmed  at  that  term,  and  that  no  breach  occurred  prior 
thereto.  Now,  as  the  clerk  had  only  power  to  make  an 
appointment  that  should  continue  till  the  next  term  of 
the  Court,  and  as  that  made  was  not,  according  to  the 
plea,  confirmed  at  that  term,  it  would  seem  that  Chrisman 
could  not  have  been  administrator  of  said  estate  at  the 
time  the  alleged  maladministration  took  place;  and  if 
not,  his  sureties  could  not  be  liable  for  it.  As  to  the  tra- 
verse, it  denies  directly  that  Chrisman  was  administrator 
at  the  time  of  the  commission  of  the  alleged  breaches. 
The  decision  of  that  question  would  certainly  determine 
the  merits  of  the  case.  It  has  been  objected  that  the  spe- 
cial traverse  was  not  the  proper  plea  to  have  been  adopt- 
ed on  this  occasion ;  that  it  should  have  been  a  simple 
traverse  of  the  fact  that  Chrisman  was  administrator  at 
the  time  of  the  alleged  breaches.  Suppose  this  to  be 
true,  as  to  which  we  give  no  opinion,  still,  as  the  plea 
adopted  contains  that  very  traverse,  the  inducement  can 
be  regarded  as  nothing  worse  than  surplusage,  which  does 
not  vitiate  upon  general  demurrer,  as  upon  which  we 
must  decide  upon  this  plea. 

The  plaintiff,  then,  not  seeing  fit  to  demur  to  the  plea 
specially,  and  it  being  good,  as  we  have  seen,  upon  gene- 
ral demurrer,  what  course  was  left  for  him  to  pursue  in 
regard  to  it?  Stephens,  in  his  work  on  Pleading,  p.  189, 
says :  "  As  the  inducement  of  a  special  traverse,  when 
the  denial  under  the  absque  hoc  is  sufficient,  can  neither 
be  traversed  nor  confessed  and  avoided,  it  follows  that 
there  is,  in  that  case,  no  manner  of  pleading  to  the  induce- 
ment. The  only  way,  therefore,  of  answering  a  good 
special  traverse,  is  to  join  issue  upon  it."  See,  also,  The 
Mayor  of  Oxford  v.  Richardson  et  al.f  4  T.  R.  437;  and 
Benner  v.  Elliott,  5  Blackf.  451.  And  this  is  but  the  gene- 
ral rule  as  to  all  good  traverses.  There  cannot  be  a  tra- 
verse upon  a  good  traverse,  and  there  cannot  be  a  con- 
fession and  avoidance  of  a  good  traverse.  Issue  must 
be  taken  on  it.  In  this  case,  suppose  the  defendant  had' 
simply  traversed  the  fact  that  Chrisman  was  administra- 
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tor,  could  it  have  been  possible  for  the  plaintiff  to  have    MaJ  Term* 
confessed  the  fact  that  he  was  not  administrator,  and  still 


avoided  it  so  as  to  hold  him  liable  as  being  administrator?  lHB^TATB 
It  remains  but  to  determine  whether  the  replication  in  Oms* ax. 
this  case  does  take  issue  on  the  plea.  The  plea  is,  that 
Chrisman  was  not  administrator  at  the  time  of  the  alleged 
breaches.  The  replication  should  have  simply  and  di- 
rectly joined  issue  upon  it.  It  does  not  do  this,  bat  recites 
facts  and  circumstances  going  to  show  that  Chrisman  was 
administrator,  but  not  Buch,  we  think,  as,  if  true,  would 
establish  the  fact.  The  Probate  Court  iB  a  Court  of  re* 
cord.  A  record  of  its  proceedings  is  required  by  law  to 
be  kept.  Its  acts  are  evidenced  by  its  records.  It  is  ad- 
mitted in  the  replication  in  this  case  that  the  Court  made 
no  entry  of  record  continuing  Chrisman  in  office,  or  con- 
tinuing his  bond  in  force.  It  is  not  alleged  that  any  such 
order  was  announced  by  the  Court,  and  omitted  by  the 
clerk  to  be  recorded.  The  appointment  must  have  been 
continued  by  the  Court  at  the' term  next  after  it  was  made, 
or  it  then  expired,  and  no  subsequent  attempt  to  continue 
it  could  avail.  The  only  fact  relied  on  to  evidence  such 
a  continuance  is,  that  at  said  next  term  Chrisman  made 
report  of  his  doings  to  that  time.  This  he  was  bound 
to  do  if  not  continued.  The  fact,  therefore,  is  of  no  im- 
portance to  the  question  before  us ;  and  it  will  hardly  be 
contended,  we  think,  that  any  mental  determination  on 
the  part  of  the  Court,  unrecorded  and  unannounced,  could 
be  taken  as  a  continuance  of  this  appointment.  Such  a 
doctrine  would  be  too  great  an  outrage  upon  the  rights 
of  the  sureties,  who  would  have  a  right  to  look  to  the  re- 
cord to  ascertain  the  continuance  or  non-continuance  of 
their  liability.  We  think  the  replication  does  not  show 
that  Chrisman  was  continued  in  office. 

Another  point  must  be  noticed.  Nelson,  one  of  the  de- 
fendants, filed  the  following  plea,  verified  by  oath,  viz. : 
11  that  the  said  supposed  writing  obligatory  in  the  declara- 
tion mentioned,  was  signed  by  him  upon  condition  that 
twelve  or  fifteen  other  good  men  signed  it,  which  was  not 
done;  and  that  unless  said  number  of  persons  did  *ign 
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Hay  Term,    it,  it  was  not  to  be  considered  his  deed."     Demurrer  to 

' —  the  plea  sustained. 

Crawford  rpj^fl  pjea  ^mits  the  signature  to  the  bond,  and  does 
Th*  State,  not  deny  that  the  same  was  delivered  to  the  obligee. 
When  so  signed  and  delivered,  it  became  absolute.  Pe- 
tersdorf,  vol.  9,  p.  109,  n.,  says,  "  if  the  delivery  be  to  the 
party  himself,  it  is  no  escrow;  see  Hob.  246;  Cro.  Eliz. 
520;  for  it  makes  the  deed  absolute;  see  1  Dyer,  34,  pi. 
25."  Pauling  et  al.  v.  The  United  States,  4  Cr.  219,  and 
Moss  v.  Riddle,  5  id.  351,  are  to  the  same  effect.  The 
demurrer  to  this  plea  was  rightly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 
R.  A.  Lockwood,  for  the  appellant. 
/.  S.  Watts,  for  the  appellees. 


Crawford  v.  The  State. 

Indictment  for  stealing  "  a  bank  note  of  the  State  Bank  of  Ohio  for  the 
payment  of  10  dollars."  Held,  that  it  was  not  necessary  that  the  note 
should  have  been  described  with  greater  particularity. 

An  indictment  for  stealing  bank-bills  need  not  conclude  against  the  form 
of  the  statutes,  as  the  offence  and  penalty  are  declared  by  the  same  sta- 
tute. 

Three  witnesses,  persons  of  skill,  testified  to  the  genuineness  and  value 
of  the  bank-note.  It  was  proved  that  the  prisoner  passed  the  note  in 
payment  for  certain  goods  and  received  the  proper  diange.  Held,  that 
this  was  ample  proof  of  the  value  and  genuineness  of  the  note ;  and  suf- 
ficient prima  facie  evidence  of  the  existence  of  the  bank. 

Wednesday,         ERROR  to  the  Hamilton  Circuit  Court. 

June  5.  rp^  was  an  indictment  against  the  plaintiff  in  error 

for  stealing  "  a  bank  note  of  the  State  Bank  of  Ohio  for 
the  payment  of  10  dollars."  The  indictment  concluded 
against  the  form  of  the  statute. 

A  motion  was  made  to  quash  the  indictment  on  two 

grounds.      1st.  That  the  bank  note  was  not  described 

with  sufficient  particularity;   2d.    That  the  indictment 

should  have  concluded  against  the  form  of  the  statutes. 

This  motion  was  overruled ;  whereupon  the  defendant 
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pleaded  not  guilty,  which  issue  the  jury  found  for  the    May  Term, 

state,  and,  after  unsuccessful  motions  for  a  new  trial  and 1 — 

in  arrest  of  judgment,  judgment  was  rendered  upon  the     CBA^FaE1> 
verdict.  The  Statb. 

The  evidence  was  set  out  in  a  bill  of  exceptions.  It 
was  proved  that  the  note  was  the  property  of  Smith  and 
Hanna,  store-keepers  at  Indianapolis,  and  was  taken  from 
the  money  drawer  of  their  store.  The  prisoner  had  been 
seen  sitting  on  the  counter,  near  the  money  drawer,  shortly 
before  the  note  was  missed.  It  was  found,  one  or  two 
hours  after  it  had  been  placed  in  the  drawer,  in  the  pos- 
session of  another  store-keeper  in  Indianapolis,  to  whom 
the  prisoner  had  given  it  in  payment  for  a  pair  of  boots 
at  the  price  of  5  dollars  and  25  cents,  receiving  4  dollars 
and  75  cents  in  change.  Three  witnesses,  who  said  they 
were  capable  of  judging,  testified  that  the  note  was  genu- 
ine and  worth  10  dollars. 

The  attorneys  for  the  plaintiff  in  error  contended  that 
the  Court  erred  in  overruling  the  motion  to  quash  the 
indictment. 

They  also  contended  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict,  because  no  evidence  was 
given  of  the  existence  of  the  State  Bank  of  Ohio. 

Smith,  J. — We  think  the  objections  to  the  indictment 
in  this  case  are  not  tenable.  It  was  not  necessary  that 
the  note  should  have  been  described  with  greater  particu- 
larity. Engleman  v.  T/ie  State,  at  this  term  (1).  It  has 
been  held  that  when  an  act  is  made  a  criminal  offence 
by  one  statute,  and  the  penalty  is  fixed  by  another,  an 
indictment  for  doing  such  act  should  conclude  against  the 
form  of  the  statutes,  because  the  indictment  could  not  be 
founded  on  a  single  statute.  But  this  is  not  such  a  case. 
The  15th  section  of  the  53d  chapter  of  the  Revised  Sta- 
tutes enacts  that  any  person  who  shall  feloniously  steal, 
take,  and  carry  away  the  personal  goods  of  another,  of 
the  value  of  5  dollars  and  upwards,  shall  be  deemed 
guilty  of  grand  larceny,  and  prescribes  the  punishment 
for  that  offence.  The  21st  section  of  the  same  chapter 
declares  that  bank  notes  shall  be  considered  personal 
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May  Term,    property  of  which  larceny  may  be  committed.    Here, 
then,  the  offence  and  the  penalty  are  declared  by  the 


^r0RD    same  statute,  and  the  indictment  being  founded  on  this 
Th*  Stam.   statute,  there  was  no  necessity  that  it  should  refer  to  any 
other. 

The  Court  is  also  of  the  opinion,  that  the  conviction  of 
the  prisoner  was  justified  by  the  evidence  set  out  in  the 
record. 

The  prisoner's  counsel  relies  chiefly  on  the  case  of  the 
People  v.  Caryl,  12  Wend.  547.  In  that  case  the  prison- 
er was  indicted  for  stealing,  within  the  state  of  New  York, 
a  number  of  bank  bills,  purporting  to  have  been  issued 
by  the  Bank  of  Upper  Canada,  and  by  the  Hancock  Bank 
in  Massachusetts.  No  evidence  was  given  of  the  exist- 
ence of  the  banks  or  of  the  genuineness  of  the  bills,'  and 
the  Supreme  Court  was  of  opinion  that  prima  facie  evi- 
dence ought  to  have  been  given  that  there  were  such 
banks  in  existence  and  that  the  notes  were  genuine. 

In  the  present  case,  three  witnesses,  who  professed  to 
be  persons  of  skill,  testified  to  the  value  and  genuineness 
of  the  note.  It  was  also  proved  that  the  prisoner  passed 
the  note  in  payment  for  a  pair  of  boots,  which  he  had 
purchased  at  the  price  of  5  dollars  and  25  cents,  receiv- 
ing 4  dollars  and  75  cents  in  change.  This  was  ample 
proof  of  the  value  and  genuineness  of  the  note,  and 
more  than  meets  the  provisions  of  the  statute  relative  to 
the  evidence  necessary  in  such  cases.  R.  S.  p.  993,  ss. 
45,  46.     See  also  Wharton's  Crim.  Law,  393. 

We  think,  also,  that  this  was  sufficient  prima  facie  evi- 
dence of  the  existence  of  the  bank  by  which  the  note 
purported  to  have  been  issued.  It  could  not  have  been  a 
genuine  bank  note  of  the  value  expressed  upon  its  face, 
if  there  was  no  such  bank.  It  is  said  in  the  case  cited 
from  Wendall,  that  it  would  not  have  been  necessary  to 
produce  the  highest  evidence  of  the  existence  of  die 
banks,  such  as  proof  of  their  charters,  but  that  proof  that 
there  were  such  banks  de  facto,  would  have  been  suffi- 
cient. We  think  the  jury  were  authorised  to  infer,  from 
the  evidence  in  this  case,  that  the  stolen  note  was  a 
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genuine  bill  of  the  bank  from  which  it  purported  to  have  May  Term, 

been  issued,  and  nothing  more   was  necessary  to  be * 

proved,  for  the  purposes  of  the  trial,  upon  that  point.  ^^f88 

Per  Curiam. — The  judgment  is  affirmed,  &c.  The  Stat*. 

R.  L.  Wcdpde  and  T.  D.  Walpole,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 

(1)  See  onto,  p.  91. 


Gross  v.  The  State. 

Indictment  for  murder.  The  defendant  was  put  on  his  trial  two  days  after 
the  finding  of  the  indictment.  He  moved  for  a  continuance  on  his  affi- 
davit filed,  which  recited  that  he  was  informed  and  believed  that  a  wit- 
ness would  be  produced  to  prove  that  the  defendant  made  certain  admis- 
sions of  his  guilt.  The  affidavit  further  stated  that  the  admissions  made 
were  induced  both  by  raising  his  hopes  and  exciting  his  fears,  if  he 
should  or  should  not  confess^  that  he  expected  to  prove  by  W.,  who  was 
present  when  the  admissions  were  made,  that,  to  induce  him  to  confess, 
witness  told  defendant  that  unless  he  confessed  he  would,  in  half  an 
hour,  be  tried  and  hung ;  but  if  he  did  confess,  it  would  be  better  for 
him,  and  he  might  be  cleared ;  that  he  could  prove  these  facts  by  no 
other  person ;  that  the  witness  denied  having  held  out  the  inducements ; 
that  the  admissions  were  the  first  made,  and  would  not  have  been  made 
but  for  such  inducements ;  that  W.  had  been  subpoenaed,  but  was  unable 
to  attend  on  account  of  illness,  and  that  his  attendance  could  be  procur- 
ed at  the  next  term ;  that  the  affidavit  was  not  made  for  delay,  Ac.  The 
motion  was  overruled.  Held,  that  the  continuance  should  have  been 
granted. 

ERROR  to  the  Clark  Circuit  Court.  Saturday, 

Smith,  J. — The  plaintiff  in  error  was  indicted  on  the  June  15- 
7th  of  March,  1850,  for  murder.  He  was  arraigned  upon 
the  9th  of  the  same  month ;  and,  upon  pleading  not  guil- 
ty, was  forthwith  put  upon  his  trial.  On  the  same  day, 
last  mentioned,  he  was  found  guilty,  and  sentenced  to  be 
executed. 

It  appears,  by  a  bill  of  exceptions,  that  the  prisoner 
applied  to  the  Court  for  a  continuance,  on  the  following 
affidavit : 
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May  Term,        «  William  Gross,  the  defendant  in  this  cause,  makes 
.  oath  that  he  is  informed  and  believes  that  the  prosecuting 


Gross 
v. 


attorney  intends  to  produce,  as  a  witness  against  this 
Th*  Stat*,  affiant,  one  John  C.  Stewart,  for  the  purpose  of  proving 
that  this  affiant  made  certain  admissions  of  his  guilt  with 
respect  to  the  crime  with  which  he  is  charged  in  the  in- 
dictment. This  affiant  further  says  that  such  admissions 
as  he  did  make  to  said  Stewart  were  induced  both  by 
raising  the  hopes  of  this  affiant  if  he  should  confess  bis 
guilt,  and  by  exciting  his  fears,  if  he  should  not  confess. 
That  he  expects  to  prove  by  one  Andrew  Wanchop,  who 
was  present  when  this  affiant  made  the  admissions  allu- 
ded to,  that,  to  induce  him  to  confess,  said  Steioart  told 
this  affiant  that  he  would,  in  about  half  an  hour,  be  taken 
out  of  jail,  be  tried,  and  probably  be  hung,  unless  he 
confessed  his  guilt ;  but  if  he  did  so  confess,  it  would  be 
better  for  him,  and  he  might  be  cleared.  This  affiant 
knows  of  no  other  person  by  whom  he  can  prove  the  same 
facts.  That,  as  he  is  informed  and  believes,  said  Stewart 
denies  having  held  out  inducements  for  him  to  confess ; 
and  there  was  no  one  person  who  was  present  during  all 
the  conversation  between  this  affiant  and  the  said  Stewart 
but  themselves.  The  confessions  made  to  said  Stewart 
were  the  first  admissions  made  by  this  affiant,  in  respect 
to  the  charge  made  against  him  in  this  cause,  and  would 
not  have  been  made  but  for  the  inducements  aforesaid. 
That  said  Andrew  Wanchop  has  been  subpoenaed  to  at- 
tend as  a  witness  in  this  cause,  but  is  unable,  from  illness, 
to  attend  Court.  This  affiant  expects  to  procure  the  at- 
tendance of  said  Wanchop  at  the  next  term  of  this  Court. 
That  this  affidavit  is  not  made  for  delay,  but  for  justice," 
&c. 

The  motion  for  a  continuance,  founded  on  the  above 
affidavit,  was  overruled,  and  the  trial  was  ordered  to  pro- 
ceed. 

By  a  second  bill  of  exceptions  it  appears  that  John  C. 
Stewart  was  examined  as  a  witness  for  the  state,  and,  being 
about  to  testify  to  admissions  of  guilt  supposed  to  have 
been  made  by  the  prisoner,  and  having  denied  that,  to 
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induce  each  admissions  he  either  excited  the  hope  or  fear  H*y  Term, 

|  OKA 

of  the  prisoner  by  promises  or  threats,  the  prisoner,  by  his 
counsel,  offered  a  witness  to  prove  that  said  Stexvart  did,  to  <**<"» 
induce  him  to  confess,  assure  him  that  it  would  be  better  for  The  Statb. 
him  if  he  confessed,  and  worse  for  him  if  he  did  not.  To 
this  evidence  so  offered  by  the  prisoner,  the  state  objected 
until  the  evidence  of  the  state  should  be  submitted,  and 
the  evidence  on  the  part  of  the  prisoner  should  be  intro- 
duced in  its  appropriate  order;  which  objection  the  Court 
unstained,  and  said  they  would  instruct  the  jury  to  disre- 
gard the  evidence  of  such  confessions  unless  it  appeared 
to  the  Court  and  jury  that  they  were  voluntarily  made. 
The  Court  then  suffered  said  Stewart  to  testify  to  confes- 
sions of  guilt  made  by  the  prisoner. 

The  counsel  for  the  plaintiff  in  error  contends  that  the 
Circuit  Court  erred  in  refusing  the  continuance  applied 
for,  and  in  permitting  the  evidence  of  confessions  made 
by  the  prisoner  to  go  to  the  jury  without  first  determin- 
ing the  question  of  their  admissibility. 

It  is  a  well  known  rule  that  confessions,  in  criminal 
eases,  are  not  receivable  in  evidence  unless  they  were  vo- 
luntarily made,  and  that,  when  the  prisoner  has  been  in- 
duced to  make  them  by  representations  from  third  per- 
sons that  his  punishment  would  be  lighter  if  he  did  con- 
fess, or  more  rigorous  if  he  did  not,  they  should  be  reject- 
ed. This  rule  has  some  qualifications,  however,  which 
will  be  noticed  presently. 

In  most  of  the  reported  cases  the  question,  whether  the 
confessions  were  voluntary  or  not,  has  arisen  upon  the 
examination  of  the  person  to  whom  they  were  made  when 
called  as  a  witness  for  the  prosecution.  Upon  such  a 
witness  being  interrogated,  whether  he  had  or  had  not 
held  out  inducements  or  made  threats  before  receiving 
the  confession,  the  judges  have  usually  decided  whether 
the  confessions  should  be  received  as  competent  testimo- 
ny;  though,  if  admitted  as  competent,  the  prisoner  would 
not  be  precluded  from  the  right  of  impeaching  the  credi- 
bility of  the  witness  testifying  to  them,  as  in  other  cases, 
or  from  giving  in  evidence  the  circumstances  under  which 

Vol.  II.— 18 
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May  Term,    they  were  made  with  the  view  of  modifying  the  effect  they 

. * —  would  be  calculated  to  have  upon  the  minds  of  the  jury. 

Q^m  Commonwealth  v.  Knapp,  10  Pick.  477.-7%*  State  v.  ifcfcy, 
The  State.    1  Stro.  S.  C.  R.  155,  378.— 1  Greenl.  Ev.  B.  218. 

In  the  present  case  we  do  not  know  what  other  evidence, 
if  any,  was  given  of  the  prisoner's  guilt.  It  must,  there- 
fore, be  presumed  that  his  confessions,  testified  to  by  the 
witness,  Stewart,  had  a  material  influence  upon  the  result 
of  the  trial,  and  if  he  could  have  shown  by  the  witness 
who  was  absent  that  they  ought  not  to  have  been  received, 
or  that,  in  consequence  of  the  circumstances  under  which 
they  were  made,  they  should  have  had  less  influence  upon 
the  minds  of  the  jury,  he  should  not  have  been  forced  into 
a  trial  without  affording  him  reasonable  time  and  oppor- 
tunity to  do  so. 

The  atrocity  of  the  crime  with  which  a  prisoner  stands 
charged,  affords  no  reason  for  depriving  him  of  his  right 
to  produce  such  evidence  as  he  may  be  able  to  procure 
on  his  own  behalf,  and  to  demand  that  he  shall  be  con- 
victed only  upon  legal  evidence  adduced  by  the  prosecu- 
tion. On  the  contrary,  the  awful  situation  of  a  prisoner 
indicted  for  the  commission  of  an  enormous  crime,  ren- 
ders it  the  more  essential  that  every  proceeding  calculated 
to  deprive  him  of  any  means  of  defence  to  which  he  is 
legally  entitled,  should  be  scrupulously  avoided,  and  that 
he  should  be  afforded  ample  time  and  opportunity  to  pre- 
pare for  his  trial. 

The  right  of  the  prisoner,  in  this  case,  to  have  sufficient 
time  to  procure  the  evidence  desired  by  him  as  stated  in 
his  affidavit,  cannot  be  affected  by  the  question,  whether 
such  evidence  should  be  heard  by  the  Court  with  the  view 
of  determining  upon  the  competency  of  the  confessions 
proposed  to  be  proved,  or  by  the  jury  to  enable  them  to 
form  a  proper  estimate  of  the  weight  which  should  be 
given  to  the  confessions,  and  of  the  credibility  of  the  wit- 
ness for  the  prosecution.  In  either  view  such  testimony 
would  be  important  to  the  prisoner. 

The  counsel  for  the  state,  to  sustain  the  decision  of  the 
Circuit  Court  overruling  the  motion  for  a  continuance,  re- 
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lies,  mainly,  upon  the  ground  that  the  affidavit  should    May  Term, 


1850. 


have  shown  that  Stewart  was  a  person  in  authority,  to  . 
raise  the  presumption  that  promises  or  threats  made  by         ^J0*8 
him  influenced  the  prisoner  to  confess.  The  State. 

It  seems  to  be  settled  by  the  English  cases,  that  if  in- 
ducements were  held  out  by  the  prosecutor,  or  by  his  wife, 
the  prisoner  having  been  his  servant,  or  by  an  officer  hav- 
ing the  prisoner  in  custody,  or  by  a  magistrate  or  any 
other  person  having  authority  over  him  or  over  the  prose- 
cution, or  by  a  private  person  in  presence  of  one  thus 
invested  with  authority,  the  confession  will  be  deemed  to 
have  been  improperly  procured,  and  will  be  rejected.  But 
there  is  a  conflict  of  authorities  as  to  whether  a  confes- 
sion made  upon  inducements  held  out  by  a  person  having 
no  authority,  is  admissible.  The  text-books  cite  the  seve 
ral  cases  in  which  this  question  has  been  mooted,  and 
leave  it  still  open.  1  Greenl.  Ev.  s.  223. — 2  Russ.  on 
Crimes,  645. — Ros.  Cr.  Ev.  47. — Cow.  &  Hill's  Notes  to 
Phil.  Ev.  p.  225,  Part  1,  Note  205. 

In  Dunn's  case,  4  C.  &  P.  543,  it  was  ruled  that  any 
person  telling  the  prisoner  it  would  be  better  for  him  to 
confess,  would  always  exclude  a  confession  made  to  that 
person,  and  several  previous  cases  to  that  effect  were 
cited*  Afterwards,  in  Spencer's  case,  7  C.  &  P.  776,  the 
statement  of  a  person,  not  in  any  authority,  who  had  told 
the  prisoner  it  would  be  better  for  him  to  confess,  was 
received,  but  Parke,  B.,  told  the  prosecutor  there  was  a 
difference  of  opinion  among  the  judges,  whether  a  con- 
fession made  to  a  person  who  has  no  authority,  after  an 
inducement  held  out  by  that  person,  is  receivable,  and 
the  point  was  reserved.  In  Taylor's  case,  8  C.  &  P.  733, 
the  prosecution  offered  to  prove  a  confession,  made  to  a 
Mr.  Winders  in  presence  of  the  wife  of  the  prosecutor, 
whose  servant  the  prisoner  was,  Mr.  Winders  having  told 
the  prisoner  it  would  be  better  for  her  to  confess.  The 
statement  was  rejected,  because  the  wife  of  the  prosecu- 
tor expressed  no  dissent,  and  she  was  held  to  have  sanc- 
tioned the  inducement  held  out  by  Winders;  but  Patter- 
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Maj  Term,   son>  J.,  said  it  was  the  opinion  of  the  judges  that  evidence 

1_  of  any  confession  is  receivable,  unless  there  has  been  an 

"       inducement  held  out  by  some  person  in  authority. 

Th»  Stat*.  These  were  all  Nisi  Prius  cases.  We  have  seen  no 
case  occurring  either  in  England  or  in  this  country  in 
which  the  distinction  alluded  to  can  be  considered  as  de- 
finitely established.  It  is  based  upon  the  supposition 
that  a  promise  made  by  an  indifferent  person,  officiously 
interfering  without  any  kind  of  authority,  and  without 
the  means  of  performing  his  promise,  cannot  be  deemed 
sufficient  to  produce  any  effect,  even  on  the  weakest 
mind,  as  an  inducement  to  confess.  But  we  cannot, 
satisfactorily,  adopt  this  supposition  and  take  it  for 
granted  that  the  promises  or  threats  of  police  officers, 
jailers,  and  others  thus  classed  as  persons  in  authority, 
would,  in  all  cases,  have  most  influence  on  the  mind  of 
the  prisoner.  Their  official  station  gives  them  no  authori- 
ty to  promise  a  mitigation  of  punishment,  or  to  threaten 
the  prisoner  with  a  more  rigorous  prosecution  if  he 
should  or  should  not  confess,  and  supposing  the  prisoner 
to  be  always  capable  of  placing  a  proper  estimate  on  the 
ability  of  different  persons  to  realize  inducements  held 
out  by  them,  or  to  give  him  correct  information  of  the 
advantages  he  would  derive  from  making  a  confession,  it 
might  often  happen  that  the  representations  of  private 
persons  would  be  more  worthy  of  his  confidence  than 
those  of  the  persons  thus  said  to  be  "  in  authority." 

The  principal  reason  for  the  great  caution  exercised 
in  receiving  confessions  made  upon  inducements  held  out 
is  the  fear  that  they  may  be  untrue,  and  we  do  not  think 
the  distinction  alluded  to  is  calculated  to  afford  very  ma- 
terial aid  in  removing  that  apprehension.  It  is  easy  to 
conceive  that  a  prisoner  would  be  as  likely  to  make  a 
false  confession  upon  incorrect  representations  made  by 
a  person  without  any  kind  of  authority,  if  he  was  really 
impressed  with  the  belief  that  they  were  correct,  as  if  the 
person  making  them  had  some  authority  and  they  were, 
in  fact,  reliable.     The  satisfactory  solution  of  the  ques- 
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tion,  whether  the  confession  was  voluntary  or  not,  must    May  Term, 
depend  on  the  state  of  the  prisoner's  mind,  his  age,  cha-  - 


racter,  and  all  the  attendant  circumstances.  ^0" 

The  distinction  we  have  been  considering  seems,  how-  Th*  State. 
ever,  to  have  been  made  solely  with  reference  to  the 
question  of  competency.  It  has  never  been  intimated 
that  if  a  confession  made  to  a  private  person  is  admissi- 
ble as  competent  testimony,  the  prisoner  would  not  still 
be  permitted  to  prove  that  such  person  had  exercised  an 
improper  influence  upon  his  mind  in  obtaining  it,  with 
the  view  of  satisfying  the  jury  as  to  the  weight  they 
should  give  to  the  evidence  adduced  by  the  prosecution. 
To  this  extent,  at  least,  we  think  there  are  no  sufficient 
reasons  for  the  distinction,  and  that  is  all  it  is  necessary 
to  determine  in  this  case,  for  if  the  evidence  the  prisoner 
desired  to  have  was  important  to  him  either  on  the  inves- 
tigation of  the  question  of  competency  by  the  Court,  or 
on  the  trial  of  the  issue  by  the  jury,  the  reasons  are 
equally  strong  for  granting  him  sufficient  time  to  obtain 
it. 

Upon  the  whole,  from  the  facts  as  they  appear  upon 
the  record  before  us,  and  we  have  given  some  weight  to 
the  consideration  that  the  prisoner  was  put  upon  his  trial 
two  days  after  the  finding  of  the  indictment,  we  think  the 
Circuit  Court  should  have  granted  the  continuance  ap- 
plied for  by  him,  to  enable  him  to  obtain  the  evidence 
mentioned  in  his  affidavit,  or  sufficient  time  should  have 
been  given  him  for  that  purpose.  It  is  shown,  by  the  se- 
cond bill  of  exceptions,  that  the  prisoner  did  offer  a  wit- 
ness to  prove  that  inducements  to  confess  had  been  held 
out  to  him  by  Stewart,  the  witness  for  the  state,  but  it 
dpes  not  appear  that  the  witness  produced  by  the  prisoner 
on  this  occasion  was  the  same  person  stated  in  the  affi- 
davit to  be  absent  on  account  of  illness,  and  we  cannot 
presume  that  such  was  the  case. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded for  a  new  trial. 

C.  Dewey,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 
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May  Term, 
1850. 

HOBBS 
V. 

Beavers. 


Monday, 
June  24. 


Hobbs  v.  Beavers. 

A  sheriff  in  making  sale  upon  execution  is  not  obliged  to  take  the  bid  of 
an  irresponsible  person. 

Held,  that,  to  render  a  sheriff's  sale  void,  on  account  of  the  property 
being  sold  to  a  person  who  was  not  the  highest  bidder,  (a  person  un- 
known, having  bid  10  dollars  higher  than  the  purchaser,)  it  was  necessa- 
ry to  prove  that  the  sheriff  acted  fraudulently,  and  the  person  offering 
to  bid  higher  was  responsible. 

ERROR  to  the  Lagrange  Circuit  Court. 

Smith,  J. — This  was  an  action  of  disseizin  brought  by 
Beavers  against  Hobbs.  Verdict  and  judgment  for  the 
plaintiff. 

The  plaintiff  having  proved  his  title  to  the  land  in  con- 
troversy by  certain  deeds  dated  in   1836,  rested  his  case. 

The  defendant  claimed  the  premises  in  controversy  by 
virtue  of  a  sheriff's  deed  made  pursuant  to  a  sale  under 
an  execution  which  had  issued  upon  a  judgment  in  favor 
of  one  Fury  against  the  plaintiff  and  others. 

The  main  question  being  whether  the  sale  under  the 
execution  was  valid,  some  parol  testimony  was  offered, 
with  the  view  of  proving  that  the  sale  was  fraudulent, 
because  a  higher  bid  was  offered  than  that  at  which  the 
premises  were  struck  off  to  the  defendant,  Hobbs.  It  was 
proved  that  a  stranger,  unknown  to  any  of  the  parties, 
bid  10  dollars  higher  than  Hobbs;  but  the  sheriff,  at  the 
suggestion  of  the  attorney  for  the  execution-plaintiff,  re- 
fused to  cry  the  bid  unless  the  said  stranger  would  make 
himself  known,  or  give  some  evidence  of  his  ability  to 
conform  to  the  terms  of  the  sale. 

With  reference  to  this  evidence,  the  Court  instructed 
the  jury  that  they  had  a  right  to  inquire  into  the  improper 
conduct  of  the  sheriff  who  made  the  sale,  and  if  they 
found  it  was  not  made  to  the  highest  bidder,  but  that  an- 
other person  bid  10  dollars  higher,  and  the  attorney  of  the 
execution-plaintiff,  in  the  presence  of  Hobbs,  the  defend* 
ant,  prevented  it  from  being  taken  by  the  sheriff,  the 
plaintiff  in  this  suit  would  be  entitled  to  recover. 

We  think  this  instruction  was  improper,  and  calculated 
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to  mislead  the  jury.    There  was  no  evidence  of  any  im-   May  Term, 

proper  conduct  of  the  sheriff,  and  the  mere  fact  that  some - — 

one  bid  10  dollars  higher  than  the  purchaser  to  whom  the  ™ 

property  was  struck  off,  would  not  necessarily  render  the  Adahb. 
sale  void.  A  sheriff  in  making  sales  upon  execution  is 
not  obliged  to  take  the  bid  of  an  irresponsible  person ; 
-and  to  prove  that  he  acted  fraudulently  in  refusing  to  cry 
a  bid  under  circumstances  like  those  in  this  case,  it  should 
at  least  be  shown  that  the  person  offering  to  bid  was  re- 
sponsible. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.  • 

/.  B.  Howe  and  W.  H.  Combes,  for  the  plaintiff. 

H.  Cooper,  for  the  defendant. 


Lynn  v.  Adams. 

A  private  action  will  not  lie  against  a  supervisor  for  damages  sustained 
from  his  neglect  to  keep  the  roads  and  bridges  in  his  district  in  repair. 

* 

APPEAL  from  the  Dearborn  Circuit  Court.  "  Monday, 

Smith,  J. — This  was  an  action  on  the  case  by  Adams  June  ^ 
against  Lynn.  The  declaration  avers  that  Lynn  was  a 
supervisor,  and  that,  in  consequence  of  his  neglect  and 
failure  to  keep  in  repair  a  certain  bridge  in  his  road  dis- 
trict, the  plaintiff's  horse  fell  therefrom  and  was  killed. 
The  cause  was  tried  upon  the  general  issue,  and  the  plain- 
tiff obtained  a  verdict  and  judgment  for  the  value  of  the 
horse. 

There  are  several  errors  assigned,  but  it  is  necessary 
first  to  examine  the  question,  whether  an  action  will  lie 
against  a  supervisor  for  damages  sustained  in  conse- 
quence of  his  neglect  to  keep  the  roads  and  bridges  in 
his  district  in  repair. 

In  the  case  of  Bartlett  v.  Crozier,  15  John.  250,  it  was 
decided  by  the  Supreme  Court  of  New  York,  that  such  an 
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May  Term,    action  could  be  maintained  against  an  overseer  for  wilful 

'. —  neglect,  in  suffering  a  bridge  to  be  out  of  repair,  whereby 

*"*  the  plaintiff's  mare  fell  through  and  broke  her  leg,  on  the 
Adams.  broad  ground  that  a  public  officer,  who  wilfully  neglects 
his  duty,  is  responsible  to  any  individual  who  suffers  da- 
mage in  consequence  of  such  neglect.  This  case  wets 
taken  up  to  the  Court  of  Errors,  and  the  judgment  was* 
reversed.  17  John.  439.  The  chancellor  (Kent),  in  giv- 
ing the  opinion  of  the  Court  of  Errors,  says :  "  When  the 
law  renders  a  public  officer  liable  to  special  damages  for 
neglect  of  duty,  the  cases  are  those  in  which  the  services 
of  the  officer  are  not  gratuitous,  or  coerced,  but  voluntary 
and  attended  with  compensation,  and  where  the  duty  to 
be  performed  is  entire,  absolute,  and  perfect."  Upon  an 
analysis  of  the  statutes  of  New  York  upon  the  subject, 
he  comes  to  the  conclusion  that  the  duty  of  the  overseer 
to  repair  bridges  is  not  absolute,  but  depends  upon  con- 
tingencies, and  rests  much  on  the  discretion  of  the  over- 
seer. He  finds  that  the  duty  of  keeping  the  roads  in  re- 
pair is  divided  between  the  overseers  and  the  commis- 
sioners of  highways,  and  that  there  are  "no  certain,  sta- 
ble, absolute  duties  imposed  upon  either,  and,  therefore, 
neither  the  commissioners  or  the  overseers  are  liable  to 
a  private  suit,  or  to  any  suit  for  neglect  of  duty  but  such 
as  is  expressly  provided  by  the  statute." 

The  statutes  of  this  state  regulating  the  duties  of  the 
commissioners  and  supervisors,  are  very  similar  to  those 
of  New  York,  under  which  the  above  decision  was  made. 
The  board  of  county  commissioners  have  the  care  and 
superintendence  of  the  highways  and  bridges,  and  it  is 
made  their  duty  to  give  directions  for  the  building  and 
repairing  of  bridges  within  their  respective  counties.  The 
duties  of  the  supervisor  are  not  any  more  absolute,  defi- 
nite, or  certain  than  in  New  York,  nor  are  the  supervisors 
less  subject  to  the  government  and  direction  of  the  com- 
missioners. The  same  penalty  is  provided  for  neglect  of 
duty  by  the  supervisor,  to  be  recovered  by  his  successor 
in  an  action  of  debt,  or  by  presentment  or  indictment  in 
the  Circuit  Court;  and  there  is  also  a  provision  that  any 
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person  conceiving  himself  aggrieved  by  the  refusal  of  a    M*y  T«ra, 
supervisor  to  do  any  act  or  perform  any  duty  required  by        1850' 
law,  may  complain  to  the  board  of  commissioners,  whose  *™ 

decision  thereon,  after  a  hearing  of  the  parties,  shall  be      Adams. 
final.     R.  S.  c.  16,  a.  3. 

These  provisions  render  the  supervisors,  in  many  re- 
spects, the  subordinate  agents  of  the  commissioners. 
Their  services  are  not  voluntary,  but,  when  elected  or  ap- 
pointed, they  are  required  to  serve  or  discharge  themselves 
by  the  payment  of  a  sum  of  money.  If  they  do  neither 
they  are  subject  to  indictment. 

There  is  a  local  law,  applicable  to  Dearborn  county, 
which  transfers  the  duties  of  the  county  commissioners 
as  commissioners  of  highways,  to  certain  township  trus- 
tees, and  gives  to  those  trustees  the  appointment  of  the 
overseers,  and  authority  to  pay  them  such  compensation 
as  the  trustees  may  deem  proper,  out  of  the  township  trea- 
suries, but  in  other  respects  it  makeB  no  material  change 
in  the  duties  and  obligations  of  the  overseers.  Laws  of 
1834,  p.  147. 

In  the  case  of  Bartlett  v.  Crozicr,  the  Chancellor  says : 
**  The  argument  to  be  drawn  from  the  English  law  on  this 
subject  is  very  strong  against  the  right  of  action.  There 
are  officers  under  the  English  law,  equally  as  under  ours, 
charged  with  repairing  the  roads  and  bridges ;  they  have 
existed  and  been  known  from  ancient  times,  and  yet  there 
is  no  case  in  the  English  books,  nor  any  precedent  under 
our  colonial  government,  of  any  such  private  action." 
The  case  of  Russell  v.  The  Men  of  Devon,  was  cited  as 
the  only  English  case  bearing  any  analogy  to  that  under 
consideration.  That  was  an  action  to  recover,  in  a  pri- 
vate suit,  damages  suffered  in  consequence  of  a  bridge 
being  out  of  repair,  and  two  of  the  inhabitants  of  the 
county  were  charged  in  behalf  of  the  rest.  It  was  held 
by  the  King's  Bench  that  no  civil  action  lay  against  the 
inhabitants  of  a  county  for  an  individual  injury  in  conse- 
quence of  a  breach  of  their  public  duty,  the  county  not 
being  a  corporation  for  that  purpose,  and  having  no  cor- 
porate fund. 

Vol.  II.— 19 
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May  Term,       The  case  of  Hedges  v.  The  County  of  Madison,  1  Gilm. 

1 —  567,  is  cited  by  the  counsel  for  the  defendant  in  error,  as 

Kb^)HN  an  authority  in  favor  of  his  right  to  maintain  this  suit, 
Tsmflin.  but  it  is  not.  That  was  a  suit  against  a  county  for  an 
injury  sustained  by  the  plaintiff's  horse  being  killed  by 
falling  through  a  bridge,  and  it  was  held  that  the  action 
would  not  lie  on  the  authority  of  Russell  v.  The  Men  of 
Devon,  and  on  the  general  principle  that,  where  duties  are 
not  voluntarily  assumed  but  are  required  to  be  performed 
for  the  public  benefit,  it  is  the  duty  of  the  public  to  en- 
force their  performance  and  prescribe  the  penalties  to  be 
incurred  by  their  non-performance. 

There  are  many  cases  in  which  private  actions  have 
been  sustained  against  proper  aggregate  corporations, 
such  as  bridge  companies  authorized  to  charge  tolls ;  and 
in  the  New  England  states  such  actions  have  not  unfre- 
quently  been  maintained  against  towns  for  damages  re- 
sulting from  their  failure  to  keep  roads  and  bridges  in  re- 
pair. But  these  last  mentioned  cases  were  founded  on 
local  statutes  giving  the  right  of  action.  We  have  not 
been  referred  to  any  case,  nor  have  we  been  able  to  find 
any,  which  is  in  point  as  an  authority  to  sustain  the  right 
to  a  private  action,  under  our  statutes  upon  the  subject, 
against  an  overseer  of  roads,  for  damages  resulting  from 
the  neglect  of  his  duties.  We  are,  therefore,  of  opinion 
that  such  an  action  will  not  lie. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
render  judgment  for  the  defendant. 

7.  T.  Brown  and  E.  Dumont,  for  the  appellant. 

D.  8.  Major,  for  the  appellee. 


2    146 
145    635 


Kroiin  v.  Templin. — In  Error. 

KROHN  h&d  obtained  a  judgment  before  a  justice  of 
the  peace  against  Templin.    Afterwards,  he,  Krohn,  filed 
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an  affidavit  with  the  justice  in  order  to  have  a  capias  ad   Ma7ft^om' 
satisfaciendum  issued  on  the  judgment. 


_.  The  Common 

The  justice,  thereupon,  issued  a  summons  requiring    Council  of 
TempHn  to  appear  and  show  cause  why  a  capias  ad  satis-  tou»«" 


V- 


faciendum  should  not  issue  as  applied  for  by  Krohn.  McClure. 

The  summons  was  dated  on  the  15th  of  June,  1849, 
and  made  returnable  on  the  25th  of  the  same  month. 

Templin,  before  appearing  to  the  application,  moved 
the  justice  to  set  aside  the  summons  as  insufficient.  The 
motion  was  overruled. 

The  case  was  tried,  and  verdict  and  judgment  rendered 
for  the  defendant. 

The  plaintiff  appealed  to  the  Circuit  Court. 

The  defendant  moved  the  Circuit  Court  to  dismiss  the 
suit  on  account  of  the  insufficiency  of  the  summons. 
The  plaintiff  objected  to  the  motion,  but  the  Court  over- 
ruled the  objection,  and  dismissed  the  case. 

We  think  this  judgment  is  erroneous.  The  language 
of  the  statute  on  the  subject  is  as  follows :  "Every  such 
summons  shall  be  made  returnable  in  ten  days  from  the 
date  thereof,  and  shall  be  served,"  &c.  R.  S.  p.  906,  s. 
265. 

As  the  summons  issued  on  the  15th  of  June,  and  was 
returnable  on  the  25th  of  the  same  month,  the  time  was 
within  the  statute. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed for  further  proceedings.     Costs  here. 

T.  /.  Sample  and  /.  Kennedy,  for  the  plaintiff. 
W.  March,  for  the  defendants. 


Tbe  Common  Council  of  Indianapolis  v.  McClure.  —  In 

Error. 

THIS  was  an  action  on  the  case  by  McClure  against 
the  Common  CouncU^of  Indianapolis  to  recover  damages 
occasioned  by  the  fall  of  his  minor  son  through  a  bridge 
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May  Term,   within  said  town,  which  bridge  was  out  of  repair.    The 
1850.  r 


.  bridge  was  situate  west  of  West  street,  and  was  over  an 
°D1"ura8     arm  of  the  canal  running  from  the  basin  into  White  river. 

V  • 

Pa&ks.  It  is  contended  that  it  was  the  duty  of  the  town  to  keep 
said  bridge  in  repair,  and  that,  hence,  she  is  liable  for  da- 
mages occasioned  by  its  being  out  of  repair. 

Had  this  bridge  been  upon  one  of  the  streets  of  the 
town,  perhaps  this  action  might  have  been  sustained, 
though  we  do  not  so  decide ;  but  it  is  not  shown  to  have 
been  so.  It  is  upon  the  Cumberland  or  National  road, 
and  that  road,  at  the  point  where  the  bridge  in  question 
is  situate,  is  not  upon  and  along  any  street  of  Indianapo- 
lis, according  to  the  original  plat  of  the  town,  and  there 
was  no  evidence  upon  the  trial  that  the  town  had  ever 
adopted  the  Cumberland  road  as  a  street.  The  town  did 
not  build  this  bridge,  and  certainly  it  is  not  in  the  power 
of  the  general  government,  or  of  turnpike  or  plank-road 
companies,  by  running  their  improvements  through  the 
town  and  building  bridges  upon  them,  to  burden  the  town, 
against  her  will,  with  the  duty  of  keeping  them  in  repair. 
The  National  road  had  not  been  surrendered  to  the  state, 
even,  at  the  time  of  the  accident  in  question  upon  the 
bridge. 

The  judgment  of  the  Court  below  is  reversed  with 
costs.     Cause  remanded  for  further  proceedings. 

J.  L.  Ketcham  and  A.  J.  Stephens,  for  the  plaintiff. 

O.  H.  Smith,  for  the  defendant. 


Cummings  t>.  Parks. — In  Error. 

CUMMINGS  sued  Parks  for  malicious  prosecution. 
Plea,  not  guilty.  There  are  some  special  pleas,  but  they 
need  not  be  further  noticed. 

Verdict  and  judgment  for  the  defendant. 

Held,  that  as  the  plaintiff  gave  no  evidence  of  the 
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want  of  probable  cause,  tbe  verdict  must,  therefore,  be   May  Term, 
right.     Adams  v.  Lisher,  3  Blackf.  445. 

The  judgment  is  affirmed  with  costs. 

A.  A.  Hammond  and  /.  H.  Bradley,  for  the  plaintiff. 
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Cheezem  v.  The  State. 

The  4th  section  of  the  act  of  1849,  relative  to  the  retailing  of  spirituous 

liquors,  contains  no  prohibition  whatever  and  is  a  nullity. 
The  93d  section  of  the  act  of  1843,  relative  to  that  offence,  was  in  force  in 

April,  1850. 

ERROR  to  the  Parke  Circuit  Court.  Monday, 

Blackford,  J. — This  was  an  indictment  found  at  the  *"*'**. 
October  term,  1849,  of  the  Parke  Circuit  Court. 

The  indictment  charges  that  the  defendant,  on  the  2d 
of  June,  1849,  in  Parke  county,  sold  to  one  Samuel  Case, 
spirituous  liquor  by  a  less  quantity  than  a  quart  at  a 
time,  to-wit,  one-half  pint  jof  spirituous  liquor,  for  the 
sum  of  five  cents,  he,  the  defendant,  not  being,  then  and 
there,  licensed  according  to  the  laws  of  the  state  of  In- 
diana, to  barter  and  sell  spirituous  liquor  by  retail,  by  a 
less  quantity  than  a  quart  at  a  time,  contrary  to  the  form 
of  the  statute. 

The  cause  was  tried  at  the  April  term,  1850,  on  the 
plea  of  not  guilty,  and  the  defendant  sentenced  to  pay  a 
fine  of  5  dollars. 

The  defendant  contends  that  the  indictment  was  found 
under  the  fourth  section  of  the  act  of  1849,  relative  to 
the  retailing  of  spirituous  liquors;  that  that  section  was 
repealed  previously  to  the  trial  by  an  act  of  1850;  and 
that  the  judgment  is  therefore  erroneous. 

The  language  of  said  fourth  section  is  as  follows: 
"  Should  any  person  or  persons  not  having  a  lawful  li- 
cense or  permit  so  to  sell  by  retail  any  spirituous  liquor, 
contrary  to  the  true  intent  and  meaning  of  this  act, 
such  person  or  persons  shall  be  subject  to  indictment  in 
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'   „  tion,  may  be  fined  in  any  sum  not  less  than  two  nor  more 
than  twenty  dollars."     Acts  of  1849,  p.  83. 
Th*  State.       That  section  contains  no  prohibition  of  any  kind  what- 
ever, and  is  a  nullity. 

The  93d  section  of  chapter  50  of  the  Revised  Statutes 
of  1843,  is  as  follows:  "Every  person,  not  being  li- 
censed, according  to  the  laws  in  force  at  the  time,  to  vend 
spirituous  liquors  by  retail,  who  shall  barter  or  sell  any 
spirituous  liquor  to  be  drunk  in  his  or  her  house,  &c,  or 
who  shall  barter  or  sell  any  such  spirituous  liquor >  by  a 
less  quantity  than  a  quart  at  a  time,  shall  be  fined  in  any 
sum  not  less  than  two  dollars  nor  more  than  twenty  dol- 
lars."   R.  S.  1843,  p.  979. 

That  section  of  the  act  of  1843  has  not  been  express- 
ly repealed,  nor  has  there  been  any  statutory  provision 
repugnant  to  it. 

The  act  of  1850,  referred  to  by  the  defendant,  contains 
a  section  which,  as  to  the  offence  in  question,  is  the  same 
with  said  section  of  the  act  of  1843.  Acts  of  1850,  p. 
119. 

Under  these  circumstances,  we  are  of  opinion  said  93d 
section  of  the  act  of  1843  was  in  force  when  the  alleged 
offence  is  charged  to  have  been  committed,  when  the  in- 
dictment was  found,  and  at  the  time  of  the  trial  and 
judgment. 

The  offence  charged  is  clearly  within  that  93d  section ; 
and  the  defendant's  objection  to  the  judgment  is  not 
tenable.  (1) 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

S.  F.  Maxwell,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 

(1)  The  act  of  January  16, 1849,  giving  exclusive  jurisdiction  to  jus- 
tices in  certain  cases  in  certain  counties,  excepts  the  offence  described  in 
section  93,  referred  to  in  the  above  decision. 
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Thompson  v.  Adams,  Administrator  of  the  estate  of  Mc-  - 

Bride,  deceased.  Thomwon 

Bill  in  chancery  to  enjoin  a  judgment  at  law,  on  the  ground  of  newly  dis- 
covered evidence.  The  bill  stated  that  the  complainant  could,  by  seve- 
ral witnesses,  (naming  them,)  fully  prove  payment,  <fcc.  The  bill  was 
verified  by  positive  affidavit  An  injunction  was  granted.  The  de- 
fendant answered  and,  relative  to  the  complainant's  diligence,  stated 
that  the  latter  filed  an  affidavit  for  a  continuance  of  the  suit  at  law  on 
account  of  the  absence  of  two  witnesses,  (other  than  those  mentioned 
in  the  bill,)  and  denies  the  diligence  set  forth,  as  the  evidence  of  said 
two  witnesses  was  not  brought  before  the  Court,  although  the  defendant 
offered  to  take  their  depositions  without  notice.  The  defendant,  on  bill 
and  answer,  moved  the  Court  to  dissolve  the  injunction  and  dismiss  the 
bill.  Motion  sustained.  Held,  that  the  word  "  as  "  in  the  denial  meant 
"  because  ;"  that  the  denial  was  a  qualified  one,  and  did  not  authorize 
the  motion  to  dissolve.  Held,  also,  that  if  the  answer  had  contained  an 
unqualified  denial  of  the  equity  of  the  bill,  still  the  decree  dismissing 
the  bill  would  have  been  erroneous,  for,  in  the  case  of  such  an  answer, 
the  complainant,  though  his  injunction  might  be  dissolved,  would  have 
a  right  to  prove  his  bill. 

A  motion  to  dissolve  an  injunction  upon  bill  and  answer  cannot  be  sus- 
tained unless  the  answer  positively  denies  the  equity  of  the  bill. 

APPEAL  from  the  Posey  Circuit  Court.  Frida¥* 

Blackford,  J. — This  was  a  bill  in  chancery,  filed  by    une 
Thompson,  to  enjoin  a  judgment  at  law  rendered  in  favor 
of  Adams,  and  for  a  new  trial. 

The  bill  is  founded  on  newly  discovered  evidence.  It 
alleges,  inter  alia,  that  the  complainant  had  paid  the  debt 
for  which  the  suit  at  law  was  brought,  and  had  pleaded 
payment  to  the  suit;  that,  at  the  time  of  the  judgment, 
he  had  no  knowledge  of  the  evidence,  since  discovered, 
of  such  payment,  although  he  had  used  all  the  diligence 
in  his  power,  by  diligent,  careful,  and  anxious  inquiry,  to 
discover  the  evidence.  The  bill  further  states  that,  since 
said  judgment,  the  complainant  has  discovered  that,  by 
the  evidence  of  David  Moore,  Alfred  Haivis,  and  Joseph 
and  Jane  Stevens,  he  can  fully  prove  said  payment. 

The  bill  is  verified  by  the  positive  affidavit  of  the  com- 
plainant. 
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The  defendant  afterwards  answered.  The  answer,  re- 
Thompbon  iative  to  the  complainant's  diligence,  states  that  the  com- 
Adamb.  plainant  filed  an  affidavit  for  a  continuance  of  the  suit  at 
law,  on  account  of  the  absence  of  two  of  his  witnesses — 
L.  Whipple  and  W.  Morgan.  The  answer  then  denies 
the  diligence  set  forth  in  the  bill,  as  the  evidence  of  L. 
Whipple  and  W.  Morgan  was  not  brought  before  the 
Court,  although  the  defendant,  after  said  affidavit,  offered 
to  take  their  depositions  without  notice. 

Upon  the  filing  of  the  answer,  the  defendant  moved  the 
Court,  upon  bill  and  answer,  to  dissolve  the  injunction 
and  dismiss  the  bill;  and  the  motion  was  sustained. 

The  defendant  objects  to  the  bill  because  the  facts  of 
diligence  to  discover  the  testimony  are  not  more  particu- 
larly set  out,  and  because  the  affidavits  of  the  witnesses 
discovered,  as  to  what  they  know,  were  not  produced. 
These  objections,  had  they  been  made  oij  demurrer,  would 
have  required  consideration,  but  they  came  too  late  after 
answer. 

The  denial,  in  the  answer,  of  the  complainant's  allega- 
tion of  diligence  is  insufficient.  The  word  as,  used  in  the 
denial,  there  means  because.  The  defendant  denies  the 
diligence,  because  other  witnesses  than  those  since  dis- 
covered were  not  brought  into  Court.  That  was  not  an 
absolute,  but  a  qualified  denial,  and  did  not  authorize  the 
motion  to  dissolve  the  injunction.  A  motion  to  dissolve 
an  injunction  upon  bill  and  answer  cannot  be  sustained, 
unless  the  answer  positively  denies  the  equity  of  the  bill. 
Poor  v.  Carleton  et  al.9  3  Sumner,  70. 

But  if  the  answer  had  contained  an  unqualified  denial 
of  the  equity  of  the  bill,  still  the  decree  dismissing  the 
bill  would  have  been  erroneous.  In  the  case  of  such  an 
answer,  the  complainant,  though  his  injunction  might  be 
dissolved,  would  have  the  right  to  prove  his  bill.  Cain  v. 
Foote,  8  Blackf.  454. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings,  with  instructions  to  the 
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junction  and  dismiss  the  bill,  with  leave  to  the  defendant ' — 

to  amend  his  answer.  Stafford 

/.  Pitcher,  for  the  appellant.  Baetholo- 

/.  G.  Jones,  for  the  appellee. 


Stafford  v.  Bartholomew  and  Others. 

A  contract  to  devise  land  cannot  be  specifically  enforced ;  nor  can  a  parol 
contract  for  the  sale  of  land  where  possession  has  not  been  given. 

Bill  in  chancery  by  the  complainant  against  the  remaining  heirs  of  his 
father,  seeking  to  obtain  a  title  to  land.  The  bill  alleged  that  the  com- 
plainant had  advanced  to  his  father  100  dollars,  in  consideration  of  which 
his  father  agreed  to  devise  said  land  to  him ;  that  the  father  did  make  a 
will  devising  said  land  according  to  agreement,  but  that  the  same  was 
lost.  There  was  no  affidavit  of  the  loss  of  the  will.  Bill  dismissed  on 
demurrer.    Held,  that  there  was  no  error  in  this. 

ERROR  to  the  Hamilton  Circuit  Court.  Wedne9daVt 

Perkins,  J. — This  was  a  bill  in  chancery  by  James  Staf-  y 
ford  against  the  remaining  heirs  of  his  father,  Thomas 
Stafford,  seeking  to  obtain  the  title  to  80  acres  of  land. 
The  bill  alleged  that  the  plaintiff  had  advanced  to  his 
father,  in  his  lifetime,  100  dollars,  in  consideration  of 
which  he,  the  father,  had  agreed  to  devise  said  80  acres 
of  land  to  the  plaintiff.  It  alleged  that  his  father  did 
make  a  will  devising  said  land  according  to  the  agree- 
ment, but  that  the  same  was  lost.  The  land  was  worth 
400  dollars.  The  bill  prayed  for  the  appointment  of  a 
commissioner  to  convey  the  land  to  the  plaintiff,  on  one, 
or  both,  of  these  grounds,  viz. :  on  the  ground  of  tlje 
agreement  to  devise  it,  and  the  payment  of  the  100  dol- 
lars; or  on  the  ground  that  a  will  was  actually  made  and 
lost,  which  did  devise  it  to  the  plaintiff;  or,  as  we  have 
said,  on  both  these  grounds.  The  bill  was  dismissed  on 
demurrer. 

This  bill  could  not  be  sustained  on  thfe  ground  of  the 
contract  to  devise.    That  was  not  an  agreement  that  could 
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'. —  contract  of  sale,  at  least,  in  this  case,  as  no  possession 

C£AW>     was  ever  taken  by  the  plaintiff. 
Llotd.  On  the  other  ground,  that  a  will  had  been  made  and 

lost,  the  bill  was  bad  on  demurrer,  for  the  want  of  an 
affidavit  of  the  loss.  Pennington  v.  The  Governor,  1  Blackf. 
78. — Findlay  et  al.  v.  Hinds  and  Wife,  2  How.  U.  S.  241. 
The  bill  in  the  case  before  us  went  for  relief  as  well  as 
discovery. 

As  the  plaintiff  refused  to  amend  on  the  sustaining  of 
the  demurrer,  the  bill  was  rightly  dismissed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 
W.  Quarles,  for  the  plaintiff. 
L.  Barboyr,  for  the  defendants. 


Prichard  v.  Lloyd. 

Slander.  The  Court  instructed  the  jury  "  that  if  the  plaintiff  and  defend- 
ant and  one  Springer  had  set  down  to  gamble  in  Greensburg,  and  while 
there  Springer  took  out  a  5  dollar  bill  and  proposed  to  bet  1  dollar  ;  that 
alter  the  bill  was  put  down  it  was  missing  and  search  was  made  for  it ; 
that  the  parties  Were  searched  but  it  could  not  be  found ;  that  the  parties 
Went  out  of  the  house  to  search  for  it,  and  found,  near  the  window,  a 
pocket-book  unclasped  and  the  bill  in  it ;  that  Springer  took  the  bill 
and  handed  the  pocket-book  to  the  plaintiff  who  took  it  and  said,  *  don't 
tell  this  on  me,  for  if  you  do  it  wiU  ruin  me/  these  words  are  action* 
able."  Held,  that  these  words  do  not,  of  themselves,  import  a  charge  of 
larceny. 

Monday,  ERROR  to  the  Decatur  Circuit  Court- 

July  15.  Perkins,  J. — lioyd  sued  Prichard  in  an  action  of  slan- 

der, alleging  that  the  latter  had  charged  him  with  the 
crime  of  larceny.  Plea — not  guilty.  Verdict  and  judg- 
ment for  the  plaintiff  below. 

The  Court  instructed  the  jury  as  follows :    "  If  it  has 
been  proved  to  your  satisfaction  that  the  defendant  spoke 
i        of  the  plaintiff 'that  the  plaintiff  and  defendant  and  one 
b-\         Springer'  had  sit  down  to  gamble  in  a  house  in  Greens- 
burg, Decatur  county,  Indiana,  and,  while  they  were  there, 
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Springer  took  out  of  his  pocket-book  a  5  dollar  bill  and    Hay  Term, 

proposed  to   bet  1  dollar  at  a  time;  that  after  the  bill 1 — 

was  put  down  on  a  chance,  it  was  missing,  and  search  Pw^AW> 
was  made  for  it  but  it  could  not  be  found,  whereupon  the  Iaotd. 
parties  present  agreed  to  submit  to  a  search,  which  was 
accordingly  made,  but  the  bill  was  not  found ;  that,  after 
this  search,  one  of  the  parties  proposed  to  look  out  of 
doors  for  the  money,  and,  accordingly,  all  of  the  parties 
went  out  of  the  house  to  search  for  it,  and  near  the  win- 
dow they  found  a  pocket-book  with  the  clasp  unfastened, 
and  in  it  was  the  bill  belonging  to  Springer  which  had 
been  missing;  that  Springer  took  out  the  bill  and  handed 
the  pocket-book  to  the  plaintiff,  who  took  it,  and  then 
said,  'boys,  don't  tell  this  on  me,  for  if  you  dovit  will  ruin 
me,'  these  words  are  actionable." 

If  the  foregoing  statement  is, per  se>  actionable,  it  is  be- 
cause it  imports  a  charge  of  larceny.  We  do  not  think 
it,  of  itself,  does  so.  It  might,  from  the  manner  of  mak- 
ing it  and  the  circumstances  under  which  it  was  made, 
have  conveyed  such  a  charge  and  been  so  understood  by 
those  who  heard  it,  and  this  should  have  been  left  to  the 
jury  to  determine.  If  the  words  used  amount  absolutely 
to  a  charge  of  stealing,  then  were  Uoyd  on  trial  for  the  al- 
leged larceny,  proof  of  the  facts  rehearsed,  there  being 
no  other  evidence,  would  necessarily  convict  him ;  and,  in 
this  case,  had  Prichard  put  in  a  plea  of  justification,  al- 
leging that  Lloyd  did  steal  the  5  dollar  bill,  and,  in  sup- 
port of  it,  proved  the  facts  stated  in  the  instruction,  they 
must  have  been  held  to  establish  the  charge  beyond  a 
reasonable  doubt,  there  being  no  other  conflicting  evi- 
dence in  the  case  to  modify  their  effect.  We  do  not 
think  such  could  have  been  the  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Robinson,  for  the  plaintiff. 

A.  Davison,  for  the  defendant. 
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Wayman  v.  Hazzard. 

Upon  an  appeal  from  a  justice'**  judgment  to  the  Circuit  Court,  the  appel- 
lant had  subpoenaed  the  appellee,  who  was  a  resident  of  another  county, 
to  testify  as  a  witness.  On  the  service  of  the  subpoena,  the  appellee  de- 
manded his  fees,  which  were  not  paid.  He  did  not  appear  at  the  trial, 
and  the  appellant  claimed  to  have  his  pleas  taken  as  true,  which  the 
Court  refused.  Held,  that  the  appellant  could  not  have  compelled  the 
appellee's  attendance  as  a  witness,  he  not  having  paid  his  fees  when  de- 
manded, and,  therefore,  the  defence  set  up  could  not  have  been  taken  as 
confessed. 

ERROR  to  the  Wayne  Circuit  Court. 

Perkins,  J. — Hazzard  sued  Wayman  in  assumpsit  before 
a  justice  of  the  peace.  Wayman  pleaded  the  statute  of 
limitations,  and  a  set-off.  From  the  judgment  of  the  jus- 
tice, an  appeal  was  taken  to  the  Circuit  Court.  In  that 
Court,  Wayman,  an  inhabitant  of  Wayne,  had  Hazzard, 
an  inhabitant  of  Henry,  county,  subpoenaed  to  testify  in 
his  behalf,  as  a  witness,  on  the  trial  of  the  cause.  On 
the  service  of  the  subpoena,  Hazzard  demanded  his  fees, 
but  they  were  not  paid,  and  the  sheriff  so  returned  upon 
the  writ.  Hazzard  did  not  appear  at  the  trial,  and  there- 
upon Wayman  claimed  to  have  his  pleas  taken  as  true, 
and  that  the  cause  should  be  decided  accordingly,  but 
the  Court  refused  so  to  consider  them,  and  this  presents 
the  only  question  in  the  cause  in  this  Court. 

Sections  81,  82,  83,  p.  877,  R.  S.,  provide  that,  in  ac- 
tions on  contract  before  a  justice  of  the  peace,  either 
party,  at  the  option  of  the  other,  may  be  made  a  witness. 
Section  84  is  as  follows : 

"Either  party,  residing  in  the  county  where  such  action 
is  pending,  may,  at  the  request  of  his  adversary,  be  sub- 
poenaed and  compelled  to  attend  and  testify  as  aforesaid, 
in  the  manner  and  under  the  same  penalties  as  other 
witnesses." 

Section  85  provides  that  upon  the  refusal  of  either  party 
to  attend  as  a  witness  when  so  subpoenaed,  the  cause  of 
action  or  defence,  as  the  case  may  be,  shall,  as  to  such 
refusing  party,  be  taken  as  confessed.  Section  87  is  as 
follows : 
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enit  Court,  the  provisions  of  the  five  last  preceding  sec-  _ 
tions  shall  be  adopted  and  pursued,  except  that  if  the      Persons 
plaintiff  or  defendant  reside  in  another  county,  he  may       Crave. 
be  subpoenaed  and  compelled  to  appear  and  testify  as 
other  witnesses." 

Section  247,  p.  718,  R.  S.,  provides  that,  where  a  witness 
is  subpoenaed  to  attend  a  Court  in  a  different  county  from 
that  in  which  he  resides,  and  demands  payment  of  his 
fees  when  subpoenaed,  and  they  are  not  paid,  he  cannot 
be  compelled,  by  attachment,  to  attend  upon  said  Court 
in  the  cause  in  which  he  may  have  been  subpoenaed. 

According  to  these  statutory  provisions  Wat/man  could 
not  have  compelled  HazzartTs  attendance  as  a  witness  in 
this  cause  in  the  Circuit  Court,  he  not  having  paid  him 
his  fees  when  demanded  on  being  subpoenaed.  And  we 
think  that,  for  the  same  reason,  he  could  not  claim  to 
have  the  defence  set  up  taken  as  confessed  against  him. 
The  decision  of  the  Court  below  was  right. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

/.  Rariden,  for  the  plaintiff. 

C.  H.  Test7  for  the  defendant. 


Persons  and  Others  v.  Crane. 

The  statute  of  1843  authorizes  a  party  interested  in  an  estate  to  institute  a 
suit  in  equity  against  the  administrator  for  waste  or  mal -administration. 

ERROR  to  the  Jackson  Circuit  Court.  Monday, 

July  15. 

Blackford,  J. — This  is  a  bill  in  chancery,  filed  in  1845, 
against  Obadiah  M.  Crane. 

The  bill  alleges  that  the  complainants,  Lothario  C.  Per- 
sons, John  L.  Persons,  Susanna  Persons,  and  Abigail  Per- 
sons, are  the  heirs  at  law  of  Joseph  Persons,  deceased; 
that  the  decedent  left  a  widow,  Salina  Persons,  who  after- 
wards married  one  William  Jones;  that  the  decedent  left 
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May  Term,    personal  estate  to  the  amount  of  2,000  dollars ;  that  one 

' —  Jabez  Crane  administered,  in  1823,  on  said  Joseph  Person's 

K^Mi*  estate,  and  gave  bond,  with  one  John  Jacobs  and  said  Oba- 
C****.  diah  as  sureties,  payable  to  the  associate  judges  of  the 
county  and  their  successors  in  office,  and  conditioned  ac- 
cording  to  law. 

The  bill  further  states  that  the  said  administrator  made 
an  inventory  of  the  goods  of  the  estate,  which  goods  were 
appraised  at  09  dollars  and  25  cents,  and  an  inventory  of 
the  notes  of  the  estate,  which  notes  amounted  to  1,777 
dollars  and  47  cents;  and  that  he  sold  part  of  the  goods 
for  60  dollars  and  54  cents,  and  returned  the  inventory 
and  sale-bill  to  the  Probate  Court. 

The  bill  further  states  that  said  administrator  had  not 
made  any  settlement  of  his  administration,  nor  paid  any 
debts,  nor  paid  to  the  complainants  their  respective  shares 
of  said  estate;  but  that,  on  the  contrary, he  had  collected 
said  notes,  and  had  wasted  and  misapplied  the  assets, 
and  converted  the  same  to  his  own  use. 

The  bill  further  alleges  that  said  administrator  died  in- 
solvent in  1829;  that  said  Susanna  came  of  age  in  1833, 
said  John  in  1837,  said  Lothario  in  1840,  and  said  Abigail 
in  1842;  that  one  of  the  sureties,  Jacobs,  is  dead;  that  the 
complainants  had  frequently  requested  said  Obadiah  to 
pay  them  their  respective  portions  of  the  estate,  amount- 
ing to  not  less  than  300  dollars  each,  exclusive  of  interest; 
and  that  he  had  refused  to  pay  the  same. 

The  bill  prays  that  said  Obadiah  be  made  defendant; 
that  he  answer  the  bill ;  and  that  he  be  decreed  to  pay  to 
the  complainants  their  respective  portions  of  the  estate, 
with  interest.     There  is  also  a  prayer  for  general  relief. 

Copies,  from  the  Probate  Court,  of  the  bond,  inventory, 
and  sale-bill,  referred  to  in  the  complainant's  bill,  are 
made  exhibits. 

The  defendant  demurred  to  the  bill,  assigning  as  causes 
of  demurrer  that  the  bill  contains  no  equity,  and  that  the 
remedy  is  at  law. 

The  demurrer  was  sustained  and  the  bill  dismissed. 

We  have  the  following  statutory  provision : 
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"Section  423.    Whenever  any  executor  or  administra-    May  Tenn, 


1850. 


tor  shall  commit  any  waste  or  mal-administration,  to  the  - 
injury  of  any  person  interested  in  such  estate,  such  per-      P**^0118 
son  may  institute  and  maintain  therefor  any  suit  at  law       Cbakb. 
or  in  equity,  for  his  own  benefit,  against  such  executor  or 
administrator,  or  against  him  and  his  sureties."    R.  S. 
1843,  p.  565. 

One  branch  of  the  condition  of  the  administration-bond 
before  us  is,  that  the  administrator  shall  well  and  truly 
administer  the  goods  and  chattels  of  the  deceased  accord- 
ing to  law.  The  devastavit  alleged  in  the  bill  is  a  breach 
of  that  part  of  the  condition  of  the  bond ;  and  if  the  com- 
plainants are  entitled  to  distribution  as  the  bill  states, 
they  are  interested  in  the  estate  and  injured  by  the  devas- 
tavit. In  such  case,  the  section  above  cited  expressly  au- 
thorizes the  party  injured  to  institute  a  suit,  either  at  law 
or  in  equity,  against  the  administrators  and  his  sureties. 
It  is  for  the  use  of  the  party  injured  that  the  bond  is  given — 
R.  S.  1843,  p.  691 ;  and  it  would  seem  to  follow  that  the 
statute,  by  authorizing  a  suit  in  chancery  on  the  bond, 
authorizes  the  bringing  of  the  suit  in  the  names  of  the 
persons  beneficially  interested.  It  is  true  that  when  the 
bond  is  sued  on  at  law,  the  suit  must  be  in  the  name  of 
the  obligee,  for  the  use  of  the  persons  interested — R.  S. 
1843,  p.  692 — but  this  statutory  provision  applies  only 
to  suits  at  law.  This  appears  by  the  136th  section  of  the 
statute  just  cited,  which  says  that  whenever  any  suit  is 
brought  on  any  bond  of  any  executor  or  administrator,  a 
duly  certified  copy  of  the  bond  may  be  declared  on  in  like 
manner  as  the  original.  R.  S.  1843,  p.  692.  Here,  the 
saying  that  the  copy  "  may  be  declared  on,"  shows  that 
suits  at  law  only  were  contemplated;  the  words  "declared 
on"  not  being  applicable  to  suits  in  chancery. 

In  England,  when  the  administrator  applies  and  con- 
verts to  his  own  use  effects  of  the  intestate,  so  that  those 
effects  are  entirely  lost  to  the  estate  of  the  intestate,  (as 
where  he  applies  the  balance  of  the  intestate's  estate, 
after  payment  of  the  debts,  to  his  own  purposes,  and  be- 
comes a  bankrupt,)  this  is  such  a  breach  of  the  condition 
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of  the  bond,  by  which  the  administrator  undertakes  well 
and  truly  to  administer  according  to  law,  as  will  entitle 
the  next  of  kin  to  have  the  bond  put  in  suit  at  their  in* 
stance;  and  the  plaintiff  in  such  case  is  entitled  to  reco- 
ver, in  an  action  against  the  sureties,  the  full  amount  of 
the  money  that  has  been  so  misapplied.  The  whole  of 
the  damages,  so  recovered,  should  be  paid  into  the  Eccle- 
siastical Court,  there  to  be  distributed  as  the  effects  of 
the  intestate.  1  Williams  on  Ex'ors,  364. — Archbishop  of 
Canterbury  v.  Robertson,  1  Crompt.  &  Mees.  690. 

If  the  facts  stated  in  the  present  bill  be  established,  it 
will  not  necessarily  follow  that  the  complainants  will  be 
exclusively  entitled  to  the  value  of  the  goods  wasted. 
For  anything  that  appears,  there  may  be  other  persons 
having  claims  upon  the  estate,  and  should  there  be  such 
persons,  their  claims  may  be  adjusted  upon  their  compli- 
ance with  the  conditions  prescribed  by  the  statute.  R. 
S.  1843,  p.  565. 

The  complainants,  should  they  prove  their  case,  will 
be  entitled,  under  the  423d  section  of  the  statute,  to  which 
section  we  have  already  referred,  to  a  decree  against  the 
defendant  that  he  pay  the  value  of  the  goods  wasted  into 
the  Circuit  Court  to  be  distributed,  according  to  law,  as 
the  effects  of  the  intestate. 

Per  Curiam. — -The  decree  sustaining  the  demurrer  and 
dismissing  the  bill  is  reversed  with  costs.  Cause  remand- 
ed, with  instructions  to  the  Circuit  Court  to  overrule  the 
demurrer  and  give  the  defendant  leave  to  plead.  Costs 
here. 

W.  A.  Porter \  for  the  plaintiffs. 

/.  6.  Marshall,  for  the  defendant. 


Reed  and  Another  v.  Smith. — In  Error. 

DEBT  upon  a  judgment.    Pleas — nid  tiel  record  and 
payment.    Issues.    On  the  trial  the  defendant  introduced 
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Caleb  B.  Smith  as  a  witness,  who  stated  "  that  some  time    ^Vol?™1' 

ago  Irvin  Reed,  one  of  the  plaintiffs,  (the  two  plaintiffs — 

being  partners,)  called  upon  witness,  who  was  an  attor-  y. 

ney  at  law,  with  the  purpose  of  employing  him  as  attor* 
ney  to  bring  suit  on  Mr.  Kay's  official  bond,  as  justice 
of  the  peace.  Witness  told  him  the  securities  were  good 
for  the  money,  and  he  could  collect  it.  No  fee  was  paid 
him,  and  circumstances  prevented  his  bringing  said  suit; 
but,  at  the  time  above  mentioned,  and  in  said  consulta- 
tion, Reed,  plaintiff,  made  statements  in  regard  to  the 
subject  matter  of  said  suit,  which  the  defendant  in  the 
present  suit  proposed  to  prove  against  said  Reed,  plain- 
tiff. The  Court  permitted  said  Smith  to  testify  thereto. 
Held,  that  the  circumstances  rendered  the  communications 
privileged,  and  Smith  should  have  been  precluded  from 
testifying  to  them. 

The  judgment  is  reversed  with  costs.    Cause  remand" 
ed,  <fec. 

/.  S.  Newman,  for  the  plaintiffs. 

&  W.  Parker,  for  the  defendant. 


*  Knox  and  Another  v.  Coffey  and  Another. — In  Error, 

COFFEY  and  Hartley  filed  a  bill  in  chancery  against 
Elisha  and  John  Knox.  The  process  was  served  on  the 
defendants.  The  bill  was  taken  as  confessed.  The  de- 
fendant, John  Knox,  answered  by  guardian.  Final  decree 
for  the  complainants.  Held,  that,  as  one  of  the  defend- 
ants was  an  infant,  this  decree,  without  any  proof,  must 
be  erroneous. 

The  decree  is  reversed  with  costs.  Cause  remanded 
for  further  proceedings.     Costs  here. 

J.  Sullivan,  for  the  plaintiffs. 
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The  Board  of  Commissioners  of  Franklin  County  v.  Tee 
White  Water  Valley  Canal  Company  and  Another. 

An  action  on  the  case  lies  for  an  injury  occasioned  by  the  obstructing  of 

any  public  highway. 
The  White  Water  Valley  Canal  Company  are  bound  to  build  bridges  and 

keep  them  in  repair  where  the  canal  crosses  highways. 
In  case  of  a  suit  being  brought  for  the  failure  of  the  company  so' to  build, 

the  declaration  must  aver  that  a  reasonable  time  had  elapsed  before  the 

plaintiffs  had  performed  the  labor. 
In  an  action  against  two  defendants,  the  declaration  contained  a  good 

cause  of  action  against  one  of  them.    Demurrer  sustained  to  the  whole 

declaration.    Held,  that  it  should  not  have  been  sustained. 

ERROR  to  the  Franklin  Circuit  Court. 

Blackford,  J. — This  was  an  action  on  the  case  founded 
on  tort.  The  plaintiffs  in  error  were  the  plaintiffs  below. 
General  demurrer  to  th$  declaration,  and  judgment  for 
the  defendants. 

The  first  count  is  substantially  as  follows : 

That  before  the  committing  of  the  grievances  herein- 
after mentioned,  to-wit,  on,  &c,  at,  &c,  there  were, es- 
tablished and  used  certain  highways  (which  are  described) 
in  Franklin  county,  which  highways  had  been  made  by 
the  plaintiffs  at  an  expense  of  20,000  dollars;  that  until 
the  committing  of  the  grievances  hereinafter  mentioned, 
there  was  no  necessity  for  the  erection  or  maintenance 
of  bridges  along  said  highways,  but  that  the  same  were 
in  good  repair;  that  the  plaintiffs  then  and  there  had  the 
care  and  superintendence  of  said  highways,  and  were 
bound  to  repair  the  same;  that,  afterwards,  to-wit,  on, 
&c.,  at,  &c,  the  defendants  made  a  canal  through  said 
county  for  their  own  exclusive  profit,  and  crossed  and  ob- 
structed, at  divers  places  in  said  county,  the  said  high- 
ways, and  rendered  them  wholly  waste  and  unfit  to  travel 
over;  that  thereby  the  money,  so  as  aforesaid  expended 
by  the  plaintiffs,  was  wholly  lost,  and  they  had  been 
obliged  to  expend  in  building  and  repairing  bridges  across 
said  canal  the  further  sum  of  20,000  dollars. 

There  are  two  other  counts  which  are,  in  some  re- 
spects, similar  to  the  first. 
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The  declaration  concludes  by  averring  that,  by  reason    May  Term, 

of  the  matters  set  out  in  the  three  counts,  the  plaintiffs  1 — 

are  damaged  50,000  dollars.  TCo™*™r 

We  see  no  substantial  objection  to  the  first  count  as  £■*>  Ac., 
respects  the  defendant,  Coffin.  By  making  the  canal  Thi  Went 
across  said  highways,  he  has,  for  aught  that  appears, ere-  ^J Ou^" 
ated  a  public  nuisance.  He  may  be  indicted  for  such  Compact. 
nuisance,  because  of  the  injury  it  occasions  to  the  public 
generally.  4  Blacks.  Comm.  167. — R.  S.  p.  974.  He  is 
also  liable,  in  a  civil  suit,  to  any  person  who  may  have 
sustained  any  special  damage  by  the  offence.  Thus, 
where  a  person  driving  laden  asses  was  delayed  several 
hours  in  consequence  of  the  defendant's  keeping  a  gate 
shut  across  a  highway,  it  was  held  that  an  action  on  the 
case  would  lie  for  the  particular  damage  thus  sustained. 
Greasily  v.  Codling  et  al.,  2  Bingh.  263.  See,  also,  Martin 
v.  Bliss,  5  Blackf.  35.  The  law  makes  it  the  duty  of  the 
county  commissioners  to  have  bridges  built  and  kept  in 
repair,  where  necessary,  on  the  highways  in  the  county. 
R.  S.  p.  333.  If,  in  consequence  of  Coffin's  making  the 
canal,  the  plaintiffs  have  been  obliged,  as  they  allege,  to 
build  or  repair  a  bridge  or  bridges  in  the  county  where 
the  canal  crosses  said  highways  or  any  of  them,  they 
(the  plaintiffs)  have  received  a  special  damage  by  the 
nuisance,  and  may  sue  the  offender,  in  an  action  on  the 
case,  for  such  damage. 

The  case  is,  however,  different  as  to  the  other  defend- 
ants— the  White  Water  Valley  Canal  Company.  They 
were  authorized,  by  a  public  law,  to  make  this  canal  and 
take  tolls  thereon,  on  the  condition,  among  others,  that 
they  would  build  suitable  and  convenient  bridges  where 
the  canal  should  cross  highways.  Acts  of  1842,  pp.  37, 
42.  We  have  no  doubt  but  that  the  canal  company  are 
bound,  not  only  to  build  the  bridges,  but  also  to  keep 
them  in  repair.  They  have  constructed  a  canal  for  their 
own  benefit,  and  have  destroyed  the  highways  where  they 
are  crossed  by  the  canal.  The  maxim,  Qui  sentit  commo- 
dvm  sentire  debet  et  onus,  applies  to  the  case.  This  doc- 
trine is  settled  by  authority.     We  will  notice  some  of  the 
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May  Term,    eases.    The  Medway  Navigation  Company  were  authorized 
by  statute  to  make  the  river  Medway  navigable,  and  to 


T"iwimioj£F  ^e  to^  *  anc^  "  to  amen(l  or  ftlter  8UCk  bridges  or  high- 
n»,  Ao.,      ways  as  might  hinder  the  passage  or  navigation,  leaving 

Tn  Whrb  them  or  others  as  convenient  in  their  room,"  &c.  The 
^wt'oJul"  comPany  destroyed  a  ford  across  the  river  by  deepening 
OoMPAmr.  its  bed,  and  built  a  bridge  over  the  same  place.  It  was 
held  that  the  company  were  bound  to  keep  such  bridge 
in  repair,  as  under  a  continuing  condition  to  preserve  the 
new  passage  in  lieu  of  the  old  one,  which  they  destroyed 
for  their  own  benefit.  In  that  case,  the  Chief  Justice 
said :  "  Here  the  statute  gives  power  to  the  company  to 
alter  the  old  highway  for  their  own  purposes  upon  condi- 
tion of  leaving  another  passage  as  convenient  in  its 
room :  and  if  they  do  not  perform  the  condition,  they  are 
not  entitled  to  do  the  act.  It  is  a  continuing  condition; 
and  when  the  company  thought  proper  for  their  own  bene- 
fit to  alter  the  highway  in  the  bed  of  the  river,  so  that 
the  public  could  no  longer  have  the  same  benefit  of  the 
ford,  they  were  bound  to  give  another  passage  over  the 
bridge,  and  to  keep  it  for  the  public ."  T/ie  King  v.  The  In- 
habitants of  Kenty  13  East,  220.  Again :  T/ic  Company  of 
Proprietors  of  the  Horncastle  Navigation  were  authorized, 
by  an  act  of  parliament,  to  make  a  certain  river  naviga- 
ble, and  to  make  and  enlarge  certain  navigable  cuts,  and 
build  bridges  and  other  works  connected  with  the  naviga- 
tion. The  company,  for  their  own  benefit,  made  a 
navigable  cut  and  deepened  a  ford  which  crossed  the 
highway,  and  thereby  rendered  a  bridge  necessary  for  the 
passage  of  the  public,  which  bridge  they  accordingly 
built  at  their  own  expense.  It  was  held  that  the  compa- 
ny, and  not  the  inhabitants  of  the  county,  were  bound  to 
keep  the  bridge  in  repair.  The  King  v.  The  Inhabitants 
of  Lindsey7  14  East,  317.  Again:  The  commissioners 
for  making  navigable  the  river  Waveney  were  empowered, 
by  act  of  parliament,  amongst  other  things,  to  cut  the 
soil  of  a  highway  in  order  to  make  a  new  channel,  &c. 
The  commissioners,  for  the  purposes  of  the  navigation, 
inade  a  navigable  cut  across  a  highway;  which  cut  ren- 
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dered  the  highway  impassable,  and  a  bridge  was  built    May  Term, 
over  it.    The  bridge  was  not,  in  any  manner,  useful  to 


the  navigation,  but  was  necessary  to  the  public  who  pass    c^MiaHo^' 
upon  the  highway.    It  was  held  that  the  owner  of  the      ™8»  *°., 
navigation,  and  not  the  county,  was  bound  to  repair  the    Th«  Whit* 
bridge,  for  the  county  could  derive  no  benefit  from  pass-    „™a^al 
ing  over  the  bridge,  instead  of  the  solid  highway  as  it     Company. 
originally  was.     The  King  v.  Kerrison,  3  Maule  &  Selw. 
526.     See,  also,  the  following  cases  to  the  same  effect: 
Heacock  v.  Lock  wood,  14  Wend.  58. — Dygert  v.  Schenck, 
23  id.  446. — Howe  v.  Th%  Granite  Bridge  Corporation,  21 
Pick.  344.    In  the  case  before  us,  the  canal  company 
must  secure  the  persons  interested  from  being  injured  by 
the  canal's  crossing  the  highways,  which  cannot  be  done 
unless  the  company  build  and  keep  in  repair  bridges  over 
the  canal  at  such  crossing  places.    If  they  neglect  to 
perform  this  duty,  they  must  pay  the  damages  which  such 
neglect  may  occasion.      A  reasonable  time,  however, 
must  be  given  to  the   company  to  build  or  repair  the 
bridge  or  bridges,  which,  by  their  making  of  the  canal,  it 
has  become  their  duty  to  build  or  repair.     The  count 
now  under  consideration  is  bad,  as  respects  the  com- 
pany, for  not  alleging  that  a  reasonable  time  for  the  per- 
formance of  the  work  as  to  the  bridges,  (which  work  was 
left  undone  by  the  company,)  had  elapsed  before  the 
plaintiffs  had  performed  it. 

The  second  count  alleges  that  both  the  canal  company 
and  Coffin  were  authorized  to  make  the  canal,  &c.  The 
objection  to  the  first  count,  which  we  have  noticed  as  ap- 
plicable to  the  company,  exists  as  to  the  second  count, 
and  applies  to  Coffin  as  well  as  to  the  company. 

The  third  count  alleges  no  special  damage,  and  is  bad 
for  that  reason. 

As  this  is  an  action  against  two  defendants,  founded  on 
tort,  and  the  first  count  contains  a  good  cause  of  action 
against  one  of  the  defendants,  the  demurrer  to  the  whole 
declaration  should  not  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed,  and  the  pro- 
ceedings subsequent  to  the  demurrer  set  aside,  with  costs. 
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May  Term,    Cause  remanded  for  further  proceedings,  with  leave  to  the 

L_  plaintiffs  to  amend  the  declaration. 

^°K  /.  A.  Matson  and  D.  Brier,  for  the  plaintiffs. 

Aluot.  S.  W.  Parker  and  G.  Holland,  for  the  defendants. 


Doe  on  the  Demise  of  Ingram  t?.  Allen. 

An  execution,  when  returned,  is  a  record ;  and  a  recognizance  indorsed  on 
the  execution  and  returned  is  a  record  %lso. 

A  recognizance,  when  duly  returned  to  the  proper  clerk's  office,  has  the 
force  and  effect  of  a  judgment ;  and  execution  may  issue  before  the  re- 
cognizance is  copied  by  the  clerk. 

Friday,  APPEAL  from  the  Tippecanoe  Circuit  Court. 

Juhf  36.  Blackford,  J. — This  was  an   action   of  ejectment  for 

certain  real  estate  in  Tippecanoe  county.    Plea — not  guilty. 

Verdict  and  judgment  for  the  defendant. 

On  the  trial  the  Court  gave  the  following  instruction  to 
the  jury : 

"  An  execution  issued  on  a  replevin-bond  before  it  is 
returned  into  the  clerk's  office,  and  filed  by  the  clerk,  and 
duly  recorded,  is  null  and  void,  and  giveB  no  authority  to 
the  sheriff  or  marshal  to  sell  land  or  other  property;  and, 
consequently,  a  sale  made  on  such  execution  conveys  no 
title  to  the  purchaser." 

This  instruction  was  objected  to  by  the  plaintiff. 

The  statute  authorizing  the  taking  of  bail  by  an  officer 
having  an  execution  in  his  hands,  contains  the  following 
provisions : 

"Sect.  352.  Such  recognizance  of  bail  thus  taken  by 
such  officer  shall  be  indorsed  on  such  execution,  and  sign- 
ed by  the  bail,  and  shall  be  substantially  in  the  form  fol- 
owing:"     (The  form  of  the  recognizance  is  here  set  out). 

"Sect.  353.  The  officer  having  such  writ  shall  return 
the  same,  and  his  doings  thereon,  without  further  execu- 
tion thereof,  to  the  clerk's  office  from  which  such  execu- 
tion issued,  immediately  after  taking  such  bail." 

"  Sect.  354.  Such  recognizance  of  replevin-bail  taken 
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by  such  officer,  shall  be  copied  by  the  clerk  of  such  Court    Hay  Term, 
into  his  execution-docket,  in  the  appropriate  column,  and 


shall  be  deemed  and  taken  to  be  a  record."  ^?s 


▼. 


"  Sect.  356.  Every  such  recognizance  of  bail,  whether  Allxn. 
taken  by  the  clerk  of  such  Court,  or  by  the  officer  to  whom 
any  such  writ  of  execution  may  be  directed,  shall,  from 
the  date  thereof,  be  taken  and  deemed,  and  shall  have 
the  force  and  effect  of  a  judgment  confessed  in  a  Court 
of  record  against  the  persons  executing  such  recogni- 
zances, and  against  their  estates."  R.  S.  1843,  pp.  737, 
738. 

We  are  of  opinion  that,  under  these  statutory  provi- 
sions, a  recognizance  taken  by  the  officer  having  an  exe- 
cution in  his  hands,  when  indorsed  on  the  execution  and 
returned  to  the  clerk's  office  as  the  statute  directs,  be- 
comes, thereby,  a  matter  of  record.  The  execution, 
when  returned,  is  a  record — Hobson  v.  Doe,  4  Blackf.  487 — 
and  the  recognizance  indorsed  on  the  execution  and  re- 
turned, must  be  a  record  also.  The  fair  construction  of 
the  statute  seems  to  be,  that  the  recognizance  indorsed 
on  the  execution,  when  duly  returned  to  the  proper  clerk's 
office,  has  the  force  and  effect  of  a  judgment,  upon 
which  an  execution  may,  at  the  proper  time,  issue.  It  is, 
to  be  sure,  made  the  duty  of  the  clerk  to  copy  the  re- 
cognizance into  his  execution-docket,  but  the  statute 
does  not  say,  nor  does  it,  in  our  opinion,  mean,  that  the 
execution  shall  not  issue  until  the  recognizance  is  so 
copied. 

The  instruction  of  the  Court,  therefore,  to  which  we 
have  referred,  so  far  as  it  says  that  the  recognizance, 
taken  and  returned  as  aforesaid,  must  be  recorded  before 
an  execution  can  issue  upon  it,  is  erroneous. 

Per  Curiam. — The  judgment  is  reversed,  and  the  ver- 
dict set  aside  with  costs.  Cause  remanded  for  further  pro- 
ceedings.    Costs  here. 

Z.  Bairdy  for  the  plaintiff. 

R.  A.  Lockwood,  for  the  defendant. 
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May  Term, 
1850. 

Vabner 

y. 
Cbabb. 


Friday, 
Jt*iy26. 


Varner  v.  Grabs. 

By  the  statutes  of  1838  the  bail  was  not  liable  to  an  execution  without  a 
scire  facias. 

Scire  facias.  The  suit  was  founded  on  an  entry  made  in  1842  as  bail  for 
the  stay  of  execution.  The  scire  facias  stated  that  execution  issued  in 
June,  1843,  and  was  returned  in  July,  of  the  same  year,  no  property 
found.  The  defendant  objected  that  the  scire  facias  did  not  show  that 
the  debt  could  not  have  been  collected  under  the  execution  which  issued 
against  the  principal.  Held,  that  the  objection  was  well  founded  and 
fatal  to  the  scire  facias. 

ERROR  to  the  Parke  Circuit  Court. 

Blackford,  J. — This  was  a  scire  facias,  issued  in  1847, 
by  a  justice  of  the  peace,  in  favor  of  Varner  against 
Crabb.  The  suit  was  founded  on  an  entry  on  the  justice's 
docket,  made  by  the  defendant  in  1842,  as  bail  for  the 
stay  of  execution.  The  scire  facias  stated  that  an  execu- 
tion against  the  principal  was  issued  on  the  14th  of  June, 
1843,  and  was  returned  on  the  6th  of  July,  1843,  no  pro- 
perty found.  The  justice  gave  judgment  for  the  defend-, 
ant,  and  the  plaintiff  appealed  to  the  Circuit  Court.  The 
parties  appeared  in  the  Circuit  Court,  and,  on  the  defend- 
ant's motion,  the  suit  was  dismissed  at  the  plaintiff's 
costs. 

The  defendant  contends,  in  support  of  the  decision  be- 
low, that  there  was  no  law  authorizing  the  issuing  of  the 
scire  facias  at  the  time  it  issued.  But  we  think  this  posi- 
tion is  not  tenable.  The  entry  of  bail  was  made  under 
the  statute  of  1838;  and,  by  that  statute  (which  must  go- 
vern this  case),  the  bail  was  not  liable  to  an  execution 
without  a  scire  facias.    R.  S.  1838,  p.  374. 

The  defendant,  however,  makes  an  objection  to  the 
scire  facias  which  is  fatal;  which  objection  is,  that  the 
scire  facias  does  not  show  that  the  debt  could  not  have 
been  collected  under  the  execution  which  issued  against 
the  principal.  The  execution  was  returnable,  by  law,  at 
the  expiration  of  one  year  from  its  date.  R.  S.  1843,  p. 
1,046.  The  return  to  the  execution  was  not  made,  ac- 
cording to  the  scire  facias,  until  long  after  the  return  day ; 
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and  it  does  not  appear  that  anything  had  been  done  by   May  Term, 

the  officer,  under  the  execution,  whilst  the  same  was  in ' — 

force.  Aiplwuw 

The  plaintiff  contends  that  the  scire  facias,  if  objec-  ***• 
tkmable,  should  have  been  demurred  to.  It  appears, 
however,  that  the  plaintiff  was  present  when  the  motion 
to  dismiss  was  made,  and  it  does  not  appear  that  he  ob- 
jected to  that  form  of  raising  the  question.  It  is  too  late, 
were  the  objection  otherwise  tenable,  to  make  it  now. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

/.  A.  Wright  and  S.  F.  Maxwell,  for  the  plaintiff. 

W.  P.  Bryant  and  A,  L.  Roache,  for  the  defendant. 


Applegate  v.  Doe  on  the  Demise  of  Hall. 

By  the  statutes  of  1843,  the  defendant's  possession  of  the  premises,  or  the 
part  he  defends,  must  be  admitted. 

Ejectment,  commenced  in  1848.  The  plaintiff  introduced  a  general  war- 
ranty deed  to  himself,  from  Watton,  made  in  1843,  and  it  was  admitted 
that  the  grantor  was  in  possession  at  the  time  of  making  the  deed.  Held, 
that  Watton' 8  deed,  and  his  possession  at  the  time  it  was  executed,  were 
sufficient  evidence,  prima  fade,  of  the  lessor's  title. 

APPEAL  from  the  Fayette  Circuit  Court.  Saturday, 

Blackford,  J. — This  was  an  action  of  ejectment  com- 
menced in  1848  for  lot  No.  105,  in  Conncrsville.  Apple- 
gate  appeared  as  defendant  and  entered  into  the  consent 
rule.  He  pleaded  not  guilty,  and,  on  the  trial,  confessed 
lease,  entry,  and  ouster,  and  that  he  was  in  possession  of 
the  premises. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  record  contains  all  the  evidence.  The  plaintiff 
introduced  a  general  warranty  deed  to  himself  from  one 
William  Watton  for  the  said  lot;  which  deed  was  dated 
in  1843.  It  was  admitted  that  the  said  grantor,  Watton, 
was  in  possession  of  the  lot  at  the  date  of  the  deed. 
Some  evidence  was  given  by  both  parties  as  to  where  the 

Vol.  II.— 22 
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May  Term,   correct  line  was  between  said  lot  and  an  adjoining  one. 
1 —  There  was  no  other  evidence  which  need  be  noticed. 


v.***  The  plaintiff  in  ejectment  was  formerly  required  to 
Sohumr.  prove  not  only  his  lessor's  title,  but  also  the  defendant's 
possession.  Goodright  v.  Rich,  7  T.  R.  323.  But  the 
rule  is  now  otherwise  both  in  England  and  here.  Accord- 
ing to  our  statute,  the  defendant's  possession  of  the  pre- 
mises, or  of  the  part  he  defends,  must  be  admitted.  R. 
S.  p.  798. 

The  defendant  in  the  case  before  us,  having  admitted 
that  he  was  in  possession  of  the  lot  sued  for,  there  was 
but  one  question  to  be  tried,  and  that  was,  whether  or  not 
the  lessor  had  a  legal  title  to  lot  No.  105  or  to  any  part 
thereof?  We  think  that  Watton's  deed,  and  his  posses- 
sion at  the  time  it  was  executed,  were  sufficient  evidence, 
prima  facie,  of  the  lessor's  title.  Doe  v.  Penfdld,  8  Carr. 
&  Payne,  536. 

The  evidence  relative  to  the  line  between  lot  No.  105 
and  the  adjoining  one,  was  entirely  irrelevant. 

If  the  defendant  is  not  really  in  possession  of  any  part 
of  lot  No.  105,  this  judgment  will  not  effect  him  in  any 
other  way  except  as  to  the  costs  of  the  suit. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

/.  8.  Newman,  for  the  appellant. 

8.  W.  Parker,  for  the  appellee. 


Kaufman  and  Another  v.  Schuder. — On  Appeal. 

SCHUDER  sued  Kaufman  and  another  before  a  jus- 
tice of  the  peace.  The  cause  was  taken  by  appeal  to 
the  Circuit  Court.  Judgment  in  the  Circuit  Court  for  the 
plaintiff. 

There  is  no  cause  of  action  in  the  transcript  of  this 
cause ;  and  the  want  of  it  is  relied  on  by  the  appellant 
to  reverse  the  judgment. 


OF  THE  STATE  OF  INDIANA.  171 

Held,  that  the  judgment  must  be  reversed  for  the  want   May  Term, 

r  ^  r        *i  1850. 

of  a  cause  of  action.  


/.  L.  Jemegany  for  the  appellant.  "^JJ1 

Indiana 

▼. 
Youwo. 


The  State  Bank  of  Indiana  v.  Young  and  Others. 

A  Court  of  Chancery  cannot  correct  a  record  on  account  of  the  clerk  of 

the  Court  making  a  mistake  in  entering  a  judgment. 

APPEAL  from  the  Owen  Circuit  Court.  Monday, 

Blackford,  J. — This  was  a  bill  in  chancery  filed  in  the  i*tt^l,fl  5 
Owen  Circuit  Court  by  the  appellant  against  the  appellees. 
A  temporary  injunction  to  restrain  the  prosecution  of  a 
certain  writ  of  error  sued  out  by  the  defendants  was 
granted,  and  an  answer  was  afterwards  filed.  The  cause 
was  submitted  to  the  Court  upon  bill,  answer,  and  depo- 
sitions. The  iryunction  was  dissolved  and  the  bill  dis- 
missed. 

The  bill  states  that  the  bank  sued  the  appellees,  in  the 
Owen  Circuit  Court,  on  a  promissory  note ;  that  the  de- 
fendants filed  several  pleas  in  bar  of  the  action,  upon 
which  issues  were  joined;  that,  during  the  trial,  at  the 
September  term,  1841,  the  parties  agreed  to  compromise 
the  suit  upon  the  following  terms,  viz.,  that  the  jury  should 
be  discharged,  that  the  defendants  would  abandon  their 
defence,  and  would  give  the  plaintiff  a  judgment  therein 
for  the  amount  of  the  note  with  interest  and  costs,  in  con- 
sideration that  the  defendants  should  have  a  stay  of  exe- 
cution for  a  certain  time ;  that,  thereupon,  the  plaintiff 
and  defendants  appeared  in  Court,  and  the  Court,  at  the 
request  of  the  parties,  discharged  the  jury;  that  the  de- 
fendants, then  and  there  in  open  Court,  gave  the  plaintiff 
a  judgment  for  the  amount  of  the  note,  interest,  and  costs, 
according  to  and  in  pursuance  of  said  agreement;  that 
the  Court  gave  judgment  accordingly;  and  that  the  plain- 
tiff entered  a  stay  of  execution  as  agreed  on. 
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May  Tern,       The  bill  farther  states  that,  by  some  mistake  of  the  clerk 
of  the  Court,  the  judgment  was  not  entered  by  the  clerk  as 


Bankot*    £*ven  by  the  Court, but  that  the  same  was  entered  as  hav- 
Indiana      ing  been  given  by  nil  dicit;  that  the  record  does  not  show 


v. 


Youjcq.  the  impanneling  or  discharge  of  the  jury ;  that  the  defend- 
ants fraudulently,  in  the  plaintiff's  absence,  and  without 
notice  to  her,  caused  the  Court,  at  the  October  term,  1845, 
to  enter  of  record,  nunc  pro  tunc,  that,  at  the  September 
term,  1841,  certain  pleas,  which  were  on  the  files  among 
the  papers  in  said  cause,  were  filed,  the  filing  of  which 
the  clerk  had  omitted  to  notice  on  the  order-book. 

The  bill  also  states  that  the  bank  had  performed  her 
part  of  said  agreement;  that  the  defendants  had  not  kept 
their  part,  but  had  sued  out  a  writ  of  error  to  said  judg- 
ment; and  that,  as  the  record  does  not  show  the  said 
agreement  for  the  compromise  of  the  suit,  which  agree- 
ment was  not  reduced  to  writing,  but  was  immediately 
carried  into  execution  by  the  giving  of  said  judgment, 
there  is  nothing  in  the  record  by  which  the  same  can  be 
amended  by  a  Court  of  law. 

The  bill  sets  out  the  record  of  said  judgment,  which 
record  is  as  follows :  "  The  plaintiff  appears  by  Kinney, 
Wright,  and  Gookins,  attorneys,  and  the  defendants,  ex- 
cept the  said  John  Johnson,  by  Champer,  Hester,  Secrest7 
and  BoUman,  their  attorneys,  but  say  nothing  in  bar  or 
preclusion  of  the  plaintiff's  actioft  hereof  against  them, 
and  the  evidence  being  seen,  and  the  Court  being  suffi- 
ciently advised  of  and  concerning  the  premises,  it  is 
therefore  considered  by  the  Court  here,  that  the  plaintiff 
recover  of  the  defendants  (except  said  Johnson  who  ap- 
pears from  the  sheriffs  return  not  to  have  been  served 
with  process)  the  sum  of  3,787  dollars  and  36  cents,  be- 
ing the  amount  of  the  note  and  interest  thereon  and  costs 
of  protest,  together  with  her  costs  by  her  in  this  suit  ex- 
pended, taxed  at  16  dollars  and  51  cents,  and  the  defend- 
ants in  mercy,  &c.  It  is  agreed  by  the  parties  to  this 
judgment,  with  the  assent  of'  the  Court,  that  there  shall 
be  a  stay  of  execution  for  the  term  of  four  years  with- 
out security,  upon  condition  that  the  defendant,  at  the 
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expiration  of  one  year,  pay  one-fourth  of  the  amount    H *y  Term, 

thereof  with  interest  on  the  whole  amount  to  that  time; 

at  the  expiration  of  two  years  from  this  date,  they  pay    T|JJ^P£™ 

one  other  fourth  thereof  with  interest  on  the  whole  ba-      Induha 

lance  to  that  time;  at  the  expiration  of  three  years  from      Yotog. 

this  date,  they  pay  one  other  fourth  thereof  with  interest, 

as  aforesaid;  and  at  the  expiration  of  four  years  they 

pay  the  residue  of  said  judgment  and  interest,  with  costs. 

And  in  case  of  failure  of  the  defendants  to  pay  either  of 

the  said  instalments  for  sixty  days  after  the  same  shall 

be  due  by  the  terms  of  this  agreement,  the  plaintiff  shall 

have  a  light  to  execution  as  if  this  agreement  had  not 

been  made." 

The  bill  prays  that  the  record  may  be  so  amended  as 
to  show  the  impanneling  and  discharge  of  the  jury,  and 
the  abandoning  of  their  defence  by  the  defendants,  and 
the  giving  of  said  judgment  on  said  note  by  agreement. 
There  is  also  a  prayer  that  the  defendants  be  enjoined 
from  prosecuting  their  said  writ  of  error,  and  for  general 
relief. 

We  think  that  the  case  made  by  this  bill  is  not  within 
the  jurisdiction  of  a  Court  of  chancery.  The  bill  states 
that  the  judgment  was  correctly  rendered,  in  the  presence 
of  both  parties,  according  to  the  agreement.  The  gra- 
vamen of  the  bill  is,  that  the  clerk  of  the  Court  made  a 
mistake  in  entering  the  judgment  which  the  Court  had 
rendered.  If  there  be  such  clerical  mistake,  it  cannot  be 
corrected  by  a  Court  of  chancery.  This  is  shown  by  the 
cases  of  Shottinkirk  v.  Wheeler,  3  Johns.  Ch.  R.  275,  and 
The  Bank  of  Tennessee  v.  Patterson,  8  Humphreys,  363. 

The  complainant's  counsel  contend  that  the  object  of 
the  bill  is  to  enforce  performance  of  the  parol  agreement 
of  compromise.  It  does  not  appear  to  us  that  the  bill 
can  be  sustained  on  that  ground.  We  need  not  inquire 
whether  the  parol  agreement  is  such  a  one  as  a  Court  of 
chancery  could,  under  any  circumstances,  specifically  en- 
force. The  bill  shows  that  after  the  parol  agreement 
was  made,  the  parties,  in  pursuance  of  it,  appeared  in 
Court,  and  had  a  judgment  rendered  in  the  cause  for  the 
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May  Term,   plaintiff.    The  rendition  of  that  judgment  put  an  end  to 

—  the  previous  parol  agreement  on  the  subject.    For  the 

<^CT  terms  of  that  judgment,  we  must  look  to  the  records  alone 
Wallacs.  0f  the  Court  that  rendered  it.  The  plaintiff  is  estopped 
from  saying  that  the  judgment  does  not  accord  with  the 
previous  parol  contract.  In  the  case  of  a  mere  written 
agreement,  neither  party  is  permitted  to  say  that  the 
terms  previously  agreed  upon  by  parol  were  different 
from  those  shown  by  the  agreement  in  writing,  and  he  will, 
therefore,  notwithstanding  the  written  agreement,  resort 
to  the  one  by  parol.  The  rule  is  the  same,  a  fortiori,  in 
the  case  of  a  record. 

What  the  bill  says  as  to  the  entry  made  in  the  record 
relative  to  the  filing  of  the  pleas,  is  not  material.  The 
pleas  were  on  file  among  the  papers  in  the  cause,  but  the 
clerk  had  omitted  to  make  an  entry  of  their  being  filed. 
The  Court  of  law,  surely,  could  have  that  misprision 
amended  at  any  time  when  proper  application  was  made. 
If  the  amendment  was  objectionable  for  the  want  of  no- 
tice to  the  bank  of  the  motion,  as  is  insisted  upon  by  her 
counsel,  she  should  have  applied  to  the  Court  of  law,  on 
that  ground,  to  set  the  amendment  aside. 

We  think  the  decree  dissolving  the  injunction  and  dis- 
missing the  bill  is  unobjectionable. 

Per  Curiam. — The  decree  is  affirmed  with  costs,  &e. 

8.  B.  Gookins  and  A.  Kinney,  for  the  appellant. 

C  Hester  and  D.  Wallace,  for  the  appellees. 


Foley,  Administrator  of  Wallace,  v.  Wallace. — In  Error. 

THE  transcript  states  that  Mrs.  Wallace,  as  the  widow 
of  E.  B.  Wallace,  deceased,  filed  a  claim  for  150  dollars 
of  the  personal  estate  of  the  deceased.  Judgment  against 
Foley,  administrator  of  said  estate,  for  said  amount  of 
said  estate. 

The  administrator  does  not  appear  to  have  had  any 
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notice,  actual  or  constructive,  of  the  filing  of  this  claim.    May  Term, 
The  proceeding,  for  aught  shown  by  the  transcript,  was 


Ths  State 
v. 


entirely  ex  parte  by  the  claimant. 

The  judgment  is  reversed  with  costs.    Cause  remand-     Wuuaml 
ed,  &c.     Costs  here. 

H.  Newcomby  for  the  plaintiff. 

J.  G.  Marshall^  for  the  defendant. 


The  State  for  the  use  of  Wilson  v.  Williams. 

To  give  a  surety  the  benefit  of  the  statute  of  1839,  relative  to  the  stay 
of  execution,  etc.,  the  judgment  and  execution  must  show  that  he  was  a 
surety. 

ERROR  to  the  Marion  Circuit  Court.  Wednetdag, 

Blackford,  J. — Debt  on  a  sheriff's  bond.  There  are  l^tt* 
two  breaches  assigned.  The  first  is,  that  J.  JET.  B.  Now- 
land  and  Elizabeth  Nowland,  being  indebted  to  MonteHins 
and  Fuller,  procured  Wilson  to  be  their  surety  for  the 
debt;  that,  accordingly,  the  Nowlands  and  Wilson  gave 
their  note  to  MonteUius  and  Fuller  for  the  amount  of  said 
debt;  that  the  payees  recovered  judgment  on  the  note 
against  the  makers;  a  fieri  facias  issued  on  the  judgment  ( 
and  was  delivered  to  the  sheriff,  which  execution  was  in- 
dorsed as  being  repleviable;  that  the  judgment  was  ren- 
dered upon  a  cause  of  action  in  which  Wilson  was  surety 
for  the  Nowlands,  which  was  known  to  the  sheriff;  that 
Wilson  gave  notice  to  the  sheriff  not  to  take  replevin- 
bail,  unless  the  bail  would  undertake  specially  to  pay  the 
judgment  in  case  it  could  not  be  made  off  the  Nowlands, 
the  principal  debtors;  that  one  of  the  Nowlands  had  pro- 
perty out  of  which  the  sheriff  could  have  made  the  debt; 
that  the  sheriff  disregarded  said  notice,  and  took  replevin- 
bail  without  requiring  from  him  such  special  undertaking 
as  above  mentioned;  that  execution  had  since  issued 
against  the  judgment-debtors  and  the  replevin-bail;  and 
that  Wilson  has  been  compelled  to  satisfy  the  execution. 


V. 


176  CASES  IN  THE  SUPREME  COURT 

May  Term,  The  second  breach  presents  the  same  question  that  the 
1850'      first  does. 

General  demurrer  to  the  declaration,  and  judgment  for 
the  defendant. 

The  question  to  be  determined  is,  whether,  the  sheriff 
violated  his  duty  by  taking  the  replevin-bail  without  said 
special  undertaking? 

The  statute  is  as  follows :  "When,  hereafter,  any  Cir- 
cuit Court  shall  render  judgment  against  two  or  more, 
upon  any  cause  of  action  in  which  any  of  the  judgment- 
debtors  are  security  for  any  other  of  such  defendants, 
there  shall  be  no  stay  of  execution  on  such  judgment,  if 
the  said  security  or  securities  object  thereto,  unless  the 
said  security  for  the  stay  of  execution  will  undertake 
specially  to  pay  the  same,  in  case  it  cannot  be  made  off 
the  principal  debtor  or  debtors."    Stat.  1839,  p.  37. 

To  give  the  surety  the  benefit  of  this  enactment,  the 
judgment  and  execution  should  show  that  he  was  a  sure- 
ty. The  circumstance  that  the  statute  gives  a  surety  the 
right  mentioned  in  the  declaration  is,  of  itself,  sufficient  to 
authorize  the  Court  that  tries  the  cause  to  have  the  ques- 
tion determined,  upon  the  application  of  one  of  the  de- 
fendants, whether  such  defendant  is  a  surety  or  not. 

It  does  not  appear,  by  either  of  the  breaches  assigned, 
that  the  judgment  and  execution  showed  that  Wilson  was 
a  surety;  and  the  declaration  is  therefore  defective. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

O.  H.  Smithy  H.  Brown,  and  A.  G.  Porter,  for  the 
plaintiff. 

W.  Quarks  and  L.  Barbour,  for  the  defendant. 


t»    186 


Britzell  and  Wife  v.  Fryberger. — In  Error. 

THIS  was  an  action  of  assumpsit  brought  by  the  plain- 
tiffs in  error.  Two  counts;  one  special,  the  other  for 
money  had  and  received.    Special  plea  in  bar  to  the 
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whole  declaration,  averring  that  the  demand  in  the  second    May  Term, 

count  is  the  same  with  that  specified  in  the  first.     De- '. — 

mnrrer  to  the  plea,  and  judgment  for  the  defendant.  ^" 
Held,  that  the  first  count  is  bad,  as  it  shows  that  the  con-  Waiswr. 
sideration  for  the  promise  moved  from  a  stranger.  Far- 
low  v.  Kemp,  7  Blackf.  544.  The  plaintiff,  by  demurring 
to  the  plea,  which  avers  the  cause  of  action  in  the  second 
count  to  be  the  same  with  that  specified  in  the  first,  ad- 
mits that  averment  to  be  true.  McGUlicuddy  v.  Forsythe, 
5  Blackf.  435.  This  judgment  for  the  defendant  is  there- 
fore right. 

The  judgment  is  affirmed  with  costs. 

C.  H.  Test,  for  the  plaintiff. 

8.  W.  Parker,  for  the  defendant. 


Dole  v.  Watson. 

Assumpsit.  The  first  count  alleges  that  A.  gave  his  note  to  the  defendant 
in  1835,  payable  in  a  year  from  the  January  following ;  that,  in  July, 
1836,  he  assigned  it  to  the  plaintiff,  and  he  assigned  it,  in  the  October 
following,  to  B.;  that  in  June  the  administratrix  married ;  that  in  1838, 
B.  obtained  a  judgment  against  her  and  her  husband  ;  that  in  1839,  *fi. 
fa.  issued  and  returned  no  goods  found ;  and  that  the  estate  of  A.,  at  the 
time  of  his  death,  was  notoriously  insolvent,  Ac.  Held,  that  the  count 
did  not  show  due  diligence. 

The  third  count  alleges  that  A.,  when  he  gave  the  note,  executed  a  mort- 
gage on  real  estate  to  secure  the  payment  thereof ;  that  the  mortgage  was 
assigned  with  the  note ;  that,  in  1837,  B.  obtained  a  decree  for  the  sale 
of  the  mortgaged  premises ;  that  the  premises  were  sold  in  1837  for 
1,036  dollars,  which  was  applied  to  the  mortgage-debt ;  that,  in  1838,  B. 
sued  the  administrators  for  the  balance  due  and  obtained  judgment  for 
686  dollars ;  that,  afterwards,  he  sued  the  latter  for.  waste  and  recovered 
judgment  for  372  dollars,  which  last  judgment  was  secured ;  that  the 
administrators  fully  administered ;  that  there  was  no  property  to  make 
the  residue  of  the  first  judgment ;  and  that  he  was  compelled  to  pay  the 
balance  of  the  note  to  the  plaintiff  and  take  it  back,  Ac.  Held,  that  this 
count  does  not  show  a  case  of  due  diligence.  Held,  also,  that  unless  the 
plaintiff  sustained  his  allegation  of  insolvency  by  showing  that  the 
maker  left  no  property  at  all,  except  the  mortgaged  premises,  which  the 
law  could  reach  for  any  debt,  he  could  not  recover. 

Vol.  II.— 23* 
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Nay  Terra, 
1850. 

DOLB 
V. 

Watson. 

Wednesday, 
Augutt  21. 


ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  in 
which  Watson  was  plaintiff  and  Dele  defendant.  The  de- 
claration contains  four  counts.  The  first  three  counts 
are  on  the  indorsement  of  a  promissory  note.  The 
fourth  count  requires  no  further  notice,  as  it  gives  rise  to 
,  no  question  in  the  cause. 

The  first  count  alleges  that  a  note  was  given,  on  the 
7th  of  November,  1835,  by  one  John  C.  Hurd  to  the  de- 
fendant, Dole,  for  the  payment  of  1,500  dollars  in  one 
year  from  the  1st  of  January  then  next;  which  note  was, 
on  the  23d  of  July,  1836,  assigned  by  the  payee  to  the 
plaintiff,  and  was  also,  on  the  25th  of  October,  1836,  as- 
signed by  the  plaintiff  to  one  Warren;  that  the  maker  o£ 
the  note  died  on  the  1st  of  May,  1836,  and  one  Ann  Hurd 
administered  on  his  estate  on  the  24th  of  May,  1836; 
that,  on  the  16th  of  Juney  1837,  the  administratrix  mar- 
ried one  Clarke;  that  Warren,  on  the  9th  of  February, 
1838,  sued  the  administratrix  and  her  husband  on  the 
note,  and,  on  the  23d  of  February,  1838,  recovered  judg- 
ment in  the  suit;  that  a  fieri  facias  was  issued,  on  the  23d 
of  October,  1839,  on  the  judgment,  and  was  returned  on 
the  next  day,  that  no  goods  or  chattels  could  be  found 
whereon  to  levy,  (meaning  thereby  that  there  were  no 
goods  or  chattels,  lands  or  tenements,  on  which  to  levy). 
This  count  also  alleges  that  Hurd's  estate,  at  the  time  of 
his  death,  was  wholly  and  notoriously  insolvent,  and  un- 
able to  pay  the  demands  against  it;  that  no  goods  and 
chattels  had,  at  any  time,  come  to  the  hands  of  said  ad- 
ministrators by  which  they  could  pay  the  note ;  and  that 
the  note  had  been  returned  to  the  plaintiff,  who  had  been 
obliged  to  pay  the  same  to  Warren.  By  means  whereof 
the  defendant  became  liable  to  the  plaintiff,  &c. 

The  second  count  is  similar  to  the  first,  except  that  it 
does  not  allege  any  suit  to  have  been  commenced  against 
the  administrators  on  the  note. 

The  third  count,  which  describes  the  note  and  assign- 
ments as  the  other  counts  do,  states  that  the  maker,  Hurd, 
when  he  gave  the  note,  executed  a  mortgage  on  certain 
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real  estate  to  secure  the  payment  of  the  note ;  and  that   May  Term, 

when  the  note  was   assigned,  as  noticed  in  the  other I — 

counts,  the  mortgage  was  assigned  with  it;  that  the  D°L* 
maker  died,  and  that  Ann  Hurd  administered  and  was  Watsoh. 
married,  at  the  times  mentioned  in  the  other  counts. 
This  third  count  also  states  that  Warren,  at  the  May  term, 
1837,  filed  a  bill  against  the  unknown  heirs  of  Hurd  and 
obtained  a  decree  for  the  sale  of  the  mortgaged  pre- 
mises; that  those  premises  were  sold,  on  the  9th  of  No- 
vember, 1837,  under  the  decree,  for  1,036  dollars,  which 
money,  after  deducting  the  costs,  was  applied  to  the  pay- 
ment of  the  mortgage-debt;  that  about  the  9th  of  Febru- 
ary, 1838,  Warren  sued  said  administrators  in  the  Probate 
Court,  for  the  balance  due  on  the  note,  and  obtained 
judgment  against  them,  at  the  February  term,  1838,  for 
686  dollars.  This  third  count  further  states  that  Warren 
afterwards,  to-wit,  at  the  November  term  of  the  Probate 
Court,  sued  the  administrators  for  waste,  and  recovered 
judgment  against  them  for  372  dollars ;  that  the  admi- 
nistrators have  secured  the  last-named  judgment,  and 
have  also  fully  administered  all  the  personal  estate;  that 
there  is  not,  nor  has  there  been  since  Hura^s  death,  any 
real  or  personal  estate  out  of  which  the  residue  of  the 
judgment  of  686  dollars  could  be  made;  and  that  the 
plaintiff  has  been  compelled  to  take  back  the  note  from 
Warren,  and  pay  him  the  balance  due  on  it.  By  means 
whereof,  &c. 

Plea,  the  general  issue.  There  is  also  a  special  plea, 
but  it  occasioned  no  question  not  involved  in  the  general 
issue. 

The  cause  was  tried  by  the  Court,  and  judgment  ren- 
dered for  the  plaintiff. 

The  second  count  does  not  allege  that  the  note  had 
been  sued  on;  but  it  relies  on  the  alleged  insolvency  of 
Hur&s  estate,  as  an  excuse  for  not  suing. 

The  other  counts  allege  suits  to  have  been  brought  on 
the  note ;  and  they  aver*  also  the  insolvency  of  Hurd's 
estate. 

The  first  count,  in  undertaking  to  show  due  diligence, 
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lUj  Term,  does  not  allege  that  Warren  filed  his  claim,  at  any  time, 
— I850'  in  the  clerk's  office  of  the  Probate  Court.  The  alleged 
y™  suit  against  the  administrators  was  not  commenced  until 
Watbow.  nearly  two  years  after  the  granting  of  letters  of  admi- 
nistration, and  no  execution  was  taken  out  on  the  judg- 
ment in  that  suit  until  nearly  two  years  after  it  was  ren- 
dered. No  proceeding  whatever  against  real  estate  is 
alleged.  The  first  count,  therefore,  does  not  show  a  case 
of  due  diligence  for  the  collection  of  the  debt. 

The  third  count,  in  attempting  to  show  due  diligence, 
does  not  allege  the  filing  of  any  claim  in  the  clerk's 
office  of  the  Probate  Court.  No  suit  appears  to  have 
been  brought  on  the  note  until  nearly  two  years  after  the 
letters  of  administration  were  granted;  and  it  is  not 
averred  that  any  execution  on  the  judgment  in  that  suit 
was  ever  taken  out.  It  is  alleged  that,  for  part  of  the 
judgment  in  that  suit,  a  judgment  was  recovered  against 
the  administrators  for  waste,  but  when  the  suit  for  waste 
was  commenced,  and  in  what  year  the  judgment  in  such 
suic  was  recovered,  we  are  not  informed.  A  case  of  due 
diligence,  therefore,  is  not  made  out  in  the  third  count. 

The  record  contains  all  the  evidence ;  and  unless  the 
plaintiff  sustained  the  allegations  in  his  declaration  of 
insolvency  by  showing  that  the  maker  of  the  note  left  no 
property  at  all,  except  the  mortgaged  premises,  that  the 
law  could  reach,  for  the  payment  of  any  debt,  he  cannot 
recover.     Hardcsty  v.  Kintvorthy,  8  Blackf.  304. 

The  only  evidence  as  to  there  being  no  personal  pro- 
perty, is  that  given  by  Mrs.  Clarke>  the  administratrix. 
All  she  says  on  the  subject  is,  that  she  had  paid  all  the 
debts  against  the  estate  except  the  note  now  in  question; 
that  she  had  never  converted  any  real  estate  into  assets ; 
and  that  the  intestate  died  seized  of  the  real  estate  de- 
scribed in  the  mortgage ;  and  that  before  the  foreclosure 
of  the  mortgage,  she  received  for  rent  of  the  mortgaged 
premises  250  dollars.  That  evidence,  instead  of  show- 
ing that  the  intestate  left  no  personal  property  that  the 
law  could  reach  for  the  payment  of  any  debt,  is  alto- 
gether the  other  way. 
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Whether  the  intestate  left  any  real  estate,  other  than  Hay  Tens, 

the  mortgaged  premises,  we  are  not  informed.     No  at- * — 

tempt  appears  to  have  been  made  to  prove  that  there  T 

was  no  such  real  estate.  Wimom. 

Per   Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  another  trial.     Costs  here. 

/.  P.  Usher,  for  the  plaintiff. 

A.  Kinney  and  S.  B.  Gookins,  for  the  defendant. 


Reid  and  Others  v.  Wilson. 

Bill  in  chancery  praying  that  the  Court  decree  the  sale  of  the  defendant's 
equitable  interest  in  certain  land  for  the  payment  of  the  complainant's 
debts,  <fcc.  The  bill  recited  that  "  the  said  Charles  L.  Wilson  is  pos- 
sessed of  equitable  estate  of  one  undivided  half  of  a  certain  tract  or  lot 
of  land,  situate/'  Ac,  (describing  the  half  lot).  Held,  that  the  descrip- 
tion of  the  defendant's  estate  was  too  loose  and  defective ;  and,  on  that 
ground,  the  bill  was  bad  on  demurrer. 

APPEAL  from  the  St.  Joseph  Circuit  Court.  Friday, 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by  ten    ugu 
complainants  (the  appellants)  against  Wilson.     The  bill 
was  demurred  to,  because  it  did  not  make  such  a  cause 
as  entitled  the  complainants  to  a  decree;  and  the  de- 
murrer was  sustained. 

The  bill  alleges  that  the  defendant  was,  as  indorser  of 
a  promissory  note,  indebted  to  two  of  the  complainants ; 
that,  as  maker  of  a  promissory  note,  he  was  indebted  to 
two  of  the  others;  that  he  owed  three  of  the  others  for 
goods  sold  and  delivered ;  and  that,  as  maker  of  a  pro- 
missory note,  he  was  indebted  to  the  other  three.  The 
debts  are  particularly  described  in  the  bill,  and  the  per- 
sons named  to  whom  they  were  due.  The  bill  alleges 
that  the  defendant  is  possessed  of  equitable  estate  of  one 
undivided  half  of  a  certain  tract  or  lot  of  land  in  St.  Jo- 
seph county  (setting  out  the  boundaries).  The  bill  then 
states  that  the  defendant  is  a  non-resident  and  is  insol- 
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May  Term,   vent,  and  has  no  property  in  this  state  subject  to  execu- 

I —  tion,  or  which  can  be  reached  by  process  at  law;  that  the 

RJ?D        complainants  believe  the  defendant  intends  to  sell  said 
Wilbon.      equitable  interest  to  some  bona  fide  purchaser,  &c.  Prayer, 
that  the  Court  decree  a  sale  of  said  interest,  and  enjoin 
the  defendant  from  selling  the  same. 

This  bill  contains  no  description  whatever  of  the  equita- 
ble estate  of  which  the  defendant  is  alleged  to  be  pos- 
sessed. All  it  says  upon  the  subject  is  as  follows:  "The 
said  Charles  L.  Wilson  is  possessed  of  equitable  estate  of 
one  undivided  half  of  a  certain  tract  or  lot  of  land  situ- 
ate," &c,  (describing  the  half  lot).  This  language,  as  to 
the  defendant's  estate,  is  too  loose  and  defective.  With- 
out being  informed  of  the  facts  relied  on  as  constituting 
the  estate,  we  cannot  know,  from  the  bill,  whether  the 
estate  is  valid  or  not;  nor  can  the  defendant  know  how 
to  shape  his  defence.  There  are  a  great  variety  of 
equitable  estates — some  created  by  deed  or  will — others 
arising  by  operation  of  law.  Some  of  them  are  subject 
to  execution  or  attachment,  and  others  are  not.  We 
consider  that  the  description  in  this  bill  of  the  equitable 
estate  should  have  been  such  as  would  have  been  neces- 
sary had  the  bill  been  filed  by  the  defendant  to  enforce 
his  right  against  the  person  having  the  legal  estate.  Sup- 
pose the  defendant's  equitable  estate  grows  out  of  a  con 
tract  for  purchase,  where  the  vendor  refuses  to  convey,  the 
vendee's  bill  for  a  specific  performance  must,  of  course, 
describe  the  contract  of  sale,  and  thus  show  the  nature  of 
his  estate.  So,  a  bill  filed  by  the  vendee's  creditor  for  a 
sale  of  the  equitable  estate,  would  have  to  describe  the 
contract  of  sale.  Unless  the  bill  against  the  vendee  de- 
scribed the  contract  of  sale,  the  defendant  would  not  be 
bound  to  answer  it. 

In  the  case  before  us,  the  complainants  cannot  get  a 
decree  without  showing  that  the  defendant  is  entitled  to 
some  particular  interest  in  the  premises,  which  interest  is 
enforceable  in  equity;  and  the  bill  must  describe  that 
particular  interest  or  it  will  contain  no  cause  of  action. 
There  is  as  much  reason  for  requiring  a  description  of 
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the  equitable  estate,  as  there  is  for  requiring  a  descrip-  Ma7  Term, 

tion  of  the  debts.  - — 

We  think,  therefore,  that  the  demurrer  to  the  bill  was  T*^*0* 

correctly  sustained.  Abdbi. 

Per  Curiam. — The  decree  is  affirmed  with  costs,  &c. 

J.  L.  Jernegan  and  O.  H.  Smith,  for  the  appellants. 

ji.  L.  Osborne  and  /.  B.  Niles,  for  the  appellee. 


Teetor  v.  Abden  and  Others. 

Bill  in  chancery  against  the  administrator  and  heirs,  to  subject  a  certain 
town  lot  left  by  the  deceased  to  the  payment  of  a  judgment  assigned  to 
the  complainant.  The  heirs,  by  their  guardian  ad  litem,  answered, 
among  other  things,  that  the  complainant  assigned  the  judgment  to  one 
Petty,  by  the  following  writing :  "  Cambridge  City,  February  7th,  1846. 
To  the  clerk  of  the  Wayne  Circuit  Court :  Sir — You  will  please  pay  to 
William  Petty  the  amount  of  my  claim  which  I  hold  against  Jesse  Stew- 
art in  the  Wayne  Circuit  Court,  which  was  assigned  to  me  by  Isaac 
Myers,  John  Teetor"  Held, that  this  was  not  an  assignment  of  the 
judgment. 

Held,  also,  that  the  administrator  was  rightly  made  a  party. 

ERROR  to  the  Wayne  Circuit  Court.  Wednesday, 

Blackford,  J. — This  was  a  bill  in  chancery,  filed  by  tp 
the  plaintiff  in  error,  in  July,  1845,  as  the  assignee  of  a 
judgment  rendered,  by  the  Wayne  Circuit  Court,  against 
one  Stewart.  The  object  of  the  bill  (the  judgment-debtor 
being  dead)  was  to  subject  a  certain  town  lot,  left  by  the 
deceased,  to  the  payment  of  the  judgment.  The  insol- 
vency of  the  estate  is  alleged.  The  defendants  are  the 
administrator  and  heirs  of  the  judgment-debtor. 

The  administrator  demurred  to  the  bill,  but  the  de- 
murrer was  overruled. 

The  heirs  answered  by  their  guardian  ad  litem.  The 
answer  alleges,  among  other  things,  that  the  complainant 
had  assigned  the  judgment  to  one  Petty.  The  complain- 
ant replied,  stating,  among  other  things,  that,  in  February, 
1846,  he  directed,  in  writing,  the  clerk  of  the  Wayne  Cir- 
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May  Term,   cuit  Court  to  pay  over  the  claim  to  said  Petty  when  col- 

1850'       lected.     This   writing  is  as  follows :— "  Cambridge   City, 

Sl^tH        February  7th,  1846.     To  the  clerk  of  the    Wayne  Circuit 

Blatohford.  Court.    Sir:  You  will  please  pay  to  William  Petty  the 

amount  of  my  claim,  which  I  hold  against  Jesse  Stewart 

in  the  Wayne  Circuit  Court,  which  was  assigned  to  me  by 

Isaac  Myers."     (Signed)  John  Teetor."    It  is  alleged  that 

Petty  has  no  other  claim  in  the  case. 

The  Court  dismissed  the  bill,  on  the  ground  that  Petty 
should  have  been  a  party  complainant. 

The  defendants'  counsel  insists  that  the  order  was  an 
assignment,  in  equity,  of  the  judgment  to  Petty;  but  we 
are  not  of  that  opinion.  The  order,  instead  of  being  an 
assignment  of  the  judgment,  was  not  to  operate  until  the 
judgment  had  been  extinguished  by  the  payment  of  it. 
What  would  be  the  effect  of  such  an  order,  when  drawn 
on  the  judgment-debtor,  is  a  question  which  need  not  now 
be  examined. 

The  defendants'  counsel  also  contends  that  the  admi- 
nistrator ought  not  to  have  been  a  party,  and  that  his  de- 
murrer should  have  been  sustained.  But  the  judgment 
accords  with  the  case  of  Bryer  et  al.  v.  Chase,  8  Blackf.  508. 

Per  Curiam. — The  decree  is  reversed,  and  the  proceed- 
ings subsequent  to  the  replication  set  aside,  with  costs. 
Cause  remanded  for  further  proceedings.     Costs  here. 

/.  Rariden,  for  the  plaintiff. 

/.  S.  Newman,  for  the  defendants. 


Smith  and  Another  v.  B  latch  ford. 

Assumpsit  on  a  promissory  note  made  in  Ohio  and  assigned  by  the  payees 
to  the  plaintiff.  The  declaration  set  out  a  statute  of  Ohio  relative  to 
assignments.  The  defendants  pleaded  in  abatement,  that  before  they 
had  notice  of  the  assignment,  and  before  suit  was  commenced,  E.  com- 
menced a  suit  of  foreign  attachment  against  the  payees  for  a  debt  due 
by  them  to  him ;  that  he  filed  his  affidavit  that  B.,  one  of  the  defend- 
ants, was  indebted  to  said  payees,  upon  which  summons  issued  and  was 
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served  on  him  to  appear  as  garnishee ;  that  said  summons  was  served    May  Term, 
before  he  had  notice  of  the  assignment  of  the  note,  and  before  t  .e  com-         1850. 


mencement  of  the  present  suit ;  that  the  writ  of  attachment  was  still         SAith 
pending ;  and  that  the  debt  for  which  the  attachment  issued  was  for  the  v. 

same  debt  now  sued  for.    Demurrer  sustained  and  judgment  for  the    Blatohfobd. 
plaintiff    Held,  that  the  pending  suit  pleaded  was  a  suit  inter  partes 
and  not  in  rem,  and  could  only  affect  the  parties  in  it  and  their  privies. 

Held,  also,  that  the  plea  should  have  shown  that  the  debt  due  by  the  note 
was  subject  to  the  attachment-suit. 

Held,  also,  that  the  commencement  of  the  assignee's  suit  was  notice  to  the 
defendants  of  the  assignment,  and  the  notice  was  in  time  to  have  en- 
abled the  defendant  to  defeat  the  attachment. 

Held,  also,  that  the  Ohio  statute  must  govern  this  case. 

Quare,  whether  the  pendency  of  an  attachment-suit  can,  in  any  case,  be 
pleaded. 

The  fact  that  the  plaintiffs  in  the  two  suits  are  different,  is,  prima  facie,  an 
objection  to  a  plea  of  the  pendency  of  a  suit  previously  commenced  for 
the  same  cause. 

Where  an  obligor,  summoned  in  an  attachment-suit  as  garnishee,  answers 
that  the  obligation  was  assigned  before  he  was  summoned,  the  attach- 
ment-plaintiff cannot  reply  that  the  garnishee  had  no  notice  of  the  as- 
signment until  after  he  was  summoned. 

In  a  suit  by  the  plaintiff  as  assignee  of  a  firm  on  a  promissory  note  against 
the  maker,  the  declaration  need  not  state  the  names  of  the  persons  com- 
posing the  firm. 

ERROR  to  the  Marion  Circuit  Court.  Thursday, 

Blackford,  J. — This  was  an  action  of  assumpsit  com-  SfPtember  2€- 
menced  in  April,  1848.  The  suit  was  brought  by  Richard 
M.  Blatckford  against  Thomas  M.  and  Charles  C.  Smith. 
The  declaration  states  that  the  defendants,  on  the  11th 
of  January ,  1847,  at  Cincinnati,  state  of  Ohio,  to- wit,  at, 
&c.,  made  their  promissory  note,  by  which  they  promised 
to  pay,  six  months  after  date,  to  the  order  of  certain  per- 
sons using  the  name  and  style  of  H.  S.  Blatckford  and 
Co.,  the  sum  of  179  dollars;  that  afterwards,  on  the  same 
day,  and  before  the  note  became  due,  at  Cincinnati  afore- 
said, to- wit,  at,  &c,  the  payees,  by  their  said  name  and 
style  of  H.  S.  Blatckford  and  Co.,  assigned  the  note  to 
the  plaintiff.  The  declaration  sets  out  the  statute  of  Ohio 
relative  to  promissory  notes,  which  statute  enacts,  inter 
alia,  that  notes  like  that  here  declared  on  are  negotiable 
by  indorsement;  that  the  indorsee  may  sue  in  his  own 
name,  and  that  if  the  indorsement  be  made  before  the 
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May  Term,    note  falls  due,  the  maker  may  claim  against  the  indorsee 
-  any  payment  made  to  the  payee  before  the  indorsement, 


v  of  which  payment  the  indorsee  had  notice  before  the  in- 

Blatohtoed.  dorsement.  The  declaration  then  alleges,  in  the  usual 
form,  the  defendants'  liability  to  pay  the  note,  and  their 
non-payment  of  the  same. 

The  defendants  pleaded  in  abatement  as  follows :  That 
before  they  had  notice  of  the  assignment  of  the  note,  and 
before  the  commencement  of  the  action,  to-wit,  on  the 
27th  of  March,  1847,  one  Isham  Keith  commenced  an  ac- 
tion of  foreign  attachment,  in  the  Wayne  Circuit  Court, 
against  the  payees  of  the  note,  for  a  certain  debt  of  271 
dollars,  due  by  the  payees  to  said  Keith;  that,  on  the  day 
last  mentioned,  said  Keith  filed  his  affidavit,  Betting  forth, 
among  other  things,  that  Thomas  M.  Smith  (one  of  the 
now  defendants)  was  indebted  to  said  payees  by  note, 
upon  which  affidavit  a  summons  was  issued,  directing  the 
sheriff  of  Marion  county  to  summon  said  Thomas  M. 
Smith  to  appear  as  garnishee,  &c,  to  answer,  under  oath, 
as  to  the  rights  and  credits  of  the  said  payees  in  his 
hands;  that  said  summons  was  served  before  the  defend- 
ants had  notice  of  said  assignment,  and  before  the  pre- 
sent action  of  assumpsit  was  commenced,  to-wit,  on  the 
4th  of  April,  1847;  that  said  writ  of  foreign  attachment 
was  still  pending;  and  that  the  debt  for  which  the  attach- 
ment issued  was  the  same  debt  now  sued  for. 

This  plea  was  sworn  to  by  the  defendants. 

There  was  another  plea  which  requires  no  further  no- 
tice, as  it  is  similar  to  the  one  above  set  out. 

General  demurrers  to  the  pleas,  and  the  demurrers  sus- 
tained. 

Final  judgment  for  the  plaintiff. 

The  plea,  which  we  have  above  described,  is  a  plea  of 
the  pendency  of  a  suit,  previously  commenced,  for  the 
same  cause.  The  pending  suit  pleaded,  which  is  an  at- 
tachment, is  a  suit  inter  partes  and  not  in  rem;  and  it  can, 
therefore,  only  affect  the  parties  in  it  and  their  privies. 
Mankin  v.  Chandler,  2  Brockenb.  125.  Whether  the  pen- 
dency of  an  attachment  can,  in  any  case,  be  pleaded  in 
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abatement,  is  very  doubtful.    That  it  cannot,  is  expressly    May  Term, 

decided  in  Crawford  v.  Slade,  9  Alabama,  887.     Accord-  - — 

ing  to  that  case,  a  pending  attachment  is  a  cause  only         *™ 
for  suspending  the  suit  to  which  it  is  pleaded  until  the  Blatchford. 
attachment  is  determined.     The  plea  before  us,  however, 
will  be  examined,  as  if  there  were  no  question  but  that 
the  matter  of  it,  if  otherwise  unobjectionable,  might  be 
pleaded  in  abatement. 

The  fact  that  the  plaintiffs  in  the  two  suits  are  different 
is,  prima  facie,  an  objection  to  the  plea.  To  overcome 
that  objection,  the  plea  should  show  that  the  debt  due  by 
the  note  was  subject  to  the  attachment-suit.  It  appears 
by  the  pleadings,  that  the  note  was  assigned  before  the 
issuing  of  the  attachment.  But  the  defendants  contend 
that,  as  they  had  no  notice  of  the  assignment  until  after 
the  garnishee  was  summoned,  the  debt  due  by  the  note 
was  subject  to  the  attachment.  That  argument  is  based 
on  the  statutory  provision,  which  says  that  the  maker  of 
a  note  may  set  up  any  legal  or  equitable  defence,  which 
he  had  against  the  payee  before  notice  of  the  assignment. 
R.  S.  1843,  p.  577.  We  have  heretofore  held,  under  a 
similar  statute,  that,  where  an  obligor,  summoned  in  an 
attachment-suit  as  garnishee,  answered  that  the  obliga- 
tion was  assigned  before  he  was  summoned,  the  attach- 
ment-plaintiff could  not  reply  that  the  garnishee  had  no 
notice  of  the  assignment  until  after  he  was  summoned. 
'Smith  v.  Wright ,  6  Blackf.  550.  In  Massachusetts,  an  as- 
signment of  a  note  operates,  per  se,  as  an  equitable  trans- 
fer of  the  note.  Notice  is,  indeed,  indispensable  to  charge 
the  debtor  with  the  duty  of  payment  to  the  assignee;  so 
that  if,  without  notice,  he  pays  the  debt'  to  the  assignor, 
or  it  is  recovered  by  process  against  him,  he  will  be  dis- 
charged from  the  debt.  But  an  arrest  or  attachment  of 
the  debt  in  his  hands  by  any  creditor  of  the  assignor,  will 
not  entitle  such  creditor  to  a  priority  of  right,  if  the  debt- 
or receives  notice  of  the  assignment,  pendente  lite,  and  in 
time  to  avail  himself  of  it  in  discharge  of  the  suit  against 
him.  Story's  Confl.  of  Laws,  s.  396.  In  the  case  before 
us,  the  commencement  of  the  assignee's  suit  was  notice 
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May  Term,    to  the  defendants  of  the  assignment  of  the  note,  and  the 

1 —  plea  shows  that  the  notice  was  in  time  to  have  enabled 

the  defendants  to  defeat  the  attachment. 

Bat  even  if  the  plea  would  he  valid  in  a  case  governed 
by  our  statute,  that  circumstance  would  not  benefit  the 
defendants.  The  note  in  question  was  made  and  indorsed 
in  Ohio,  and  the  law  of  that  state,  which  is  set  out  in  the 
declaration,  must  govern  the  case.  Burrows  v.  Hannegan, 
1  McLean,  315.— Williams  v.  Wade,  1  Metcaif,  82.— Yeat- 
man  v.  Cullen,  5  Blackf.  240.  The  Ohio  statute,  as  to 
notes,  is  similar  to  the  law-merchant;  and  there  can  be 
no  doubt  but  that  where,  under  the  law-merchant,  a  pro- 
missory note  is  assigned  before  it  falls  due,  the  assignee's 
suit  on  the  note  is  protected  against  such  pleas  as  the  one 
before  us. 

The  defendants  refer  to  the  case  of  Covert  v.  Nelson, 
8  Blackf.  265,  but  we  need  not  now  examine  that  case, 
as  it  was  decided  under  our  statute  and  is  not,  therefore, 
applicable. 

The  declaration  is  objected  to,  because  the  names  of 
the  assignors  composing  the  firm  are  not  set  out.  That 
objection  is  not  tenable.     Stout  v.  Hicks,  5  Blackf.  49. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

O.  H.  Smith,  for  the  plaintiffs. 

8.  Yandes,  for  the  defendant. 


Green  v.  Henry. — In  Error. 

HENRY  was  the  plaintiff  below,  and  obtained  judg- 
ment for  70  dollars,  with  costs. 

The  error  assigned  is,  that  there  is  no  cause  of  action 
filed. 

Held,  that  as  the  transcript  shows  no  cause  of  action, 
this  judgment  is  erroneous. 

The  judgment  is  reversed  with  costs. 

H.  Wright,  for  the  plaintiff. 
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Barton  and  Others  v.  Bryant  and  Others. 

Bill  in  chancery  by  A.,  B.t  C,  and  D.,  in  1845,  against  E.  and  the  heirs  of 
F.,  alleging  that  A.,  in  1641,  recovered  a  judgment  against  O.  and  F.; 
that  execution  issued  and  returned  no  property  of  F.  found ;  that  F. 
died  in  1843,  intestate  ;  that  B.  and  C  recovered  judgment  against  the 
administrator  and  execution  returned  no  goods  found ;  that  D.,  in  1845, 
recovered  judgment  against  said  administrator  on  which  no  execution 
had  issued ;  that  F.,  in  his  lifetime,  in  1641,  for  the  purpose  of  defraud- 
ing his  creditors,  fraudulently  mortgaged  his  personal  property  and  con- 
veyed his  real  estate  to  E.;  that  in  1843,  in  the  lifetime  of  F.t  a  bill  was 
filed  by  H.,  and  /.,  and  J.,  against  E.  and  F.,  alleging  that  they  had  ob- 
tained judgments  against  F.;  that  before  the  rendition  of  the  judgments, 
F.,  contriving  with  E.  to  defraud  his  creditors,  mortgaged  to  J?,  all  his 
personal,  and  conveyed  to  him  all  his  real,  estate,  which  last  bill  prayed 
that  said  conveyances  be  declared  fraudulent  and  void.  The  present  bill 
states  that  said  conveyances  were  decreed  fraudulent  and  void,  and  that 
the  property  should  be  subject  to  the  judgments  of  said  complainants. 
The  present  bill  further  states,  that  there  is,  under  said  decree,  a  memo- 
randum signed  D.  Mace,  alleging  that  said  decree  was  set  aside  and 
discharged ;  that  said  (?.,  when  judgment  was  rendered  against  him  and 
F.f  was,  and  has  been  ever  since,  notoriously  insolvent ;  that  said  con- 
veyances were  made  to  defraud  the  creditors,  Ac.  The  bill  prays  that 
the  now  complainants  be  decreed  to  have  the  benefit  of  said  decree;  that 
an  account  be  taken  of  what  is  due  them  ;  that,  in  default  of  payment, 
said  property  be  sold,  and  for  such  other  relief  as  may  be  equitable. 
General  demurrer  to  the  bill  sustained.  Held,  that  the  only  effect  of 
said  decree  was  to  set  aside  the  conveyances  as  fraudulent  and  void ; 
that  the  memorandum  under  it  is  entitled  to  no  consideration ;  that  the 
conveyances  must  be  considered  void  as  to  all  the  creditors ;  and  the 
property  of  the  intestate  liable  as  if  the  conveyances  had  never  been 
made. 

Held,  also,  that  D.  may  be  considered  an  existing  creditor. 

Held,  also,  that  the  bill  docs  not  show  the  complainants  entitled  to  a  de- 
cree for  the  sale  of  the  property  for  the  payment  of  their  demands  with- 
out inquiring  as  to  the  rights  of  other  creditors. 


May  Term, 
1850. 

Baaton 

v. 
Bryant. 


ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — The  State  Bank  of  Indiana,  Barton  and 
Favorite,  and  one  Ross,  in  May,  1845,  filed  a  bill  in  chan- 
cery against  Joshua  Baker  and  the  heirs  at  law  of  Allen 
Lupton,  deceased.  The  bill  alleged  that  the  said  bank,  in 
August,  1841,  recovered  a  judgment  against  one  Benbridge 
and  said  Lupton  for  305  dollars;  that,  in  September,  1841, 


Thursday, 
September  36. 


190  CASES  IN  THE  SUPREME  COURT 

May  Term,    an  execution  issued  on  said  judgment,  which  was  return- 

'. —  ed  on  the  15th  of  November  following  no  property  of  said 

b*^0*  Lupton  found;  that  said  Lupton  died  in  March,  1843,  in- 
Bbtakt.  testate;  and  that,  in  the  summer  or  fall  following,  said 
Baker  and  one  James  Lupton  administered  on  his  estate. 
The  bill  further  alleges  that  said  Barton  and  Favorite,  in 
November,  1844,  recovered  judgment  against  said  admi- 
nistrators, as  such,  for  343  dollars,  to  be  levied  of  the  as- 
sets of  the  intestate;  that,  in  January,  1845,  an  execution 
issued  on  the  last  named  judgment,  which  was  returned 
in  May  following  no  goods  or  chattels  of  the  intestate ; 
that  said  Ross,  in  February,  1845,  recovered  judgment 
against  said  administrators,  as  such,  for  143  dollars,  to  be 
levied  of  the  assets  of  the  intestate,  upon  which  last 
named  judgment  no  execution  had  issued  ;  that  said  Al- 
len Lupton,  in  his  lifetime,  to-wit,  about  the  14th  of  April, 
1841,  for  the  purpose  of  defrauding  the  complainants, 
and  his  other  creditors,  fraudulently  mortgaged  all  his 
personal  property,  and  conveyed  in  fee  all  his  real  estate, 
to  said  Baker.  The  bill  further  alleges  that  in  January, 
1843,  in  the  lifetime  of  said  Allen  Lupton,  a  bill  in  chan- 
cery was  filed  by  Burrows  and  Hall,  and  one  Johnson 
against  said  Allen  Lupton  and  said  Baker,  containing  the 
following  allegations :  First,  that  the  complainants  in 
the  last  named  bill  had  obtained  judgments  respectively, 
against  said  Allen  Lupton;  secondly,  that  before  the  ren- 
dition of  the  last  named  judgments,  to-wit,  about  the  14th 
of  April,  1841,  said  Allen  Lupton,  contriving  with  said 
Baker  to  defraud  the  creditors  of  the  former  and  for  the 
purpose  of  defrauding  them,  mortgaged  to  said  Baker,  to 
secure  the  payment  of  two  certain  notes,  the  following 
personal  property,  to-wit,  one  two  horse  carriage,  &c, 
(various  kinds  of  personal  property  are  here  described), 
being  all  the  personal  property  of  the  mortgagor,  except 
what  the  law  exempted  from  execution ;  thirdly,  that  in 
pursuance  of  said  corrupt  design,  said  Allen  Lupton, 
about  the  10th  of  April,  1841,  conveyed  all  his  real 
estate  without  consideration  to  said  Baker,  which  estate 
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is  aa  follows,  (various  tracts  of  land  are  here  described),   M*y  Term, 

which    last  named  bill  prayed  that  said  conveyances I 

should  be  declared  fraudulent  and  void.  Baetok 

The  present  bill  further  states  that,  at  the  February  Brtaht. 
term,  1843,  the  Court  decreed  in  said  suit  of  Burrows  and 
others,  that  said  conveyances  were  fraudulent  and  void, 
and  that  the  property  conveyed  should  be  subject  to  the 
judgments  of  the  complainants  in  that  suit.  The  present 
bill  further  states  that  there  is,  under  said  decree,  a  me- 
morandum signed  D.  Mace,  which  memorandum  alleges 
that  said  decree  was  set  aside  and  discharged.  The  pre- 
sent bill  further  states  that  said  Benbridge  was,  when  said 
judgment  against  him  and  said  Allen  Lupton,  was  ren- 
dered, and  has  ever  since  continued  to  be,  notoriously  in- 
solvent; that  said  conveyances  were  made  to  defraud  the 
creditor  of  the  grantor ;  that  the  now  complainants  are 
entitled  to  the  benefits  of  said  decree ;  that  the  debts  for 
which  the  judgments  in  favor  of  the  State  Bank  and  in 
favor  of  Barton  and  Favorite  were  rendered,  were  in  ex- 
istence when  said  conveyances  were  executed;  that  the 
inventory  and  sale-bill  show  the  personal  assets  of  said 
decedent's  estate  to  be  only  about  137  dollars,  except  a 
certain  note  given  by  said  Baker  to  the  decedent,  in  con- 
sideration of  said  fraudulent  sale,  which  note,  by  the  un- 
derstanding of  the  parties  to  it,  was  never  to  be  paid. 
The  present  bill  states  in  one  place,  that  the  debt  for 
which  Ross's  judgment  was  obtained  was  contracted  after 
the  execution  of  said  conveyances,  and,  in  another  place, 
that  such  debt  was  in  existence  when  said  conveyances 
were  executed.  The  prayer  of  this  bill  is,  that  the  non- 
complainants  may  be  decreed  to  have  the  benefit  of  said 
decree;  that  an  account  be  taken  of  what  is  due  to  them; 
and,  in  default  of  payment  thereof,  said  property  be  sold 
for  the  payment  of  the  same ;  and  for  such  other  relief  as 
may  be  equitable. 

General  demurrer  to  the  bill  and  demurrer  sustained. 

By  the  decree  mentioned  in  the  bill,  the  conveyances 
were  set  aside  as  fraudulent  and  void.  That  was  the 
only  effect  of  the  decree.    It  is  true  the  decree  declares 
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May  Term,    that  the  property  shall  be  subject  to  the  judgments  of 

—  these  complainants,  but  that  amounts  to  nothing.    The 

B*£wr  property  was  as  much  subject  to  these  judgments  without 
B*ya*t.  sach  declaration  as  with  it.  That  decree,  we  think,  must 
be  considered  in  force.  The  memorandum  at  the  foot  of 
it  is  entitled  to  no  consideration.  It  does  not  appear  to 
have  been  made  by  order  of  the  Court,  nor  does  it  appear 
that  Mr.  Mace,  if  he  signed  the  memorandum,  had  any 
authority  to  do  so.  The  question,  therefore,  whether  the 
complainants  in  the  first  suit  could  discharge  the  decree 
so  as  to  affect  the  other  creditors  need  not  be  examined. 
Our  opinion  is,  that,  in  consequence  of  the  decree,  the 
conveyances  must  be  considered  void  as  to  all  the  cre- 
ditors of  the  grantor,  and  that,  upon  his  death,  the  liabili- 
ty of  the  property  to  the  intestate's  debts  was  the  same 
as  if  the  conveyances  had  never  been  made.  The  fol- 
lowing authorities  are  to  this  point :  In  a  suit  in  chan- 
cery by  some  of  the  creditors  of  a  deceased  debtor  on  be- 
half of  themselves  and  the  other  creditors  to  set  aside  a 
settlement  as  fraudulent,  it  was  held  that  if  the  settle- 
ment was  void  as  to  any  of  the  creditors  it  was  void  as 
to  all.  The  Court  said:  "If  it  be  once  shown  that  it  is  a 
deed  which,  as  against  any  of  the  creditors  cannot  stand, 
then  the  property  becomes  assets  and  is  applicable  to  the 
payment  of  debts  generally ;  all  the  creditors  come  in  at 
whatever  times  their  debts  may  have  arisen.  That  is 
decided."  Richardson  v.  SmaUwood,  Jacob,  552.  The 
cases  of  Bethel  v.  Stanhope,  Cro.  Eliz.  810,  and  Shears  v. 
Rogers,  3  Barn,  and  Adol.  362,  are  to  the  same  effect. 
The  decisions  in  those  cases  were  made  after  the  decease 
of  the  grantors,  but  that  circumstance,  we  think,  can 
make  no  difference.  Mr.  Williams  says :  "Where  a  deed 
is  set  aside  as  fraudulent  against  any  of  the  creditors  of 
the  deceased,  the  property  becomes  assets  and  subse- 
quent creditors  are  let  in.  An  assignment  within  the  sta- 
tute of  13th  Eliz.  C.  5,  is  utterly  void  against  creditors, 
and  the  properly  assigned  is  assets  in  the  hands  of  the 
executors."  2  Will.  onExrs.  1195.  The  same  writer  also 
says :  "Where  a  settlement  is  made  after  marriage,  and 
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there  being  creditors  at  the  time,  it  is,  on  that  account,    M&y  Term, 

declared  fraudulent,  the  property  so  settled  becomes  part 

of  the  assets  and  all  subsequent  creditors  are  let  in  to       BA*TO|r 

V  m 

partake  of  it.  1  Will,  on  Exrs.  532.  The  case  before  Brtant. 
us  is  one  of  creditors  whose  claims  existed  when  the  con- 
veyances were  made.  The  bill  expressly  alleges  that 
the  State  Bank  and  Barton  and  Favorite  were  such  credit- 
ors. As  to  Ross,  the  statements  on  the  subject  in  the  bill 
are  contradictory,  and  the  defendant  may  take  which 
statement  he  pleases.  Vernon  v.  Vernon,  2  M.  &  Craig. 
145.  Ross,  therefore,  may  also  be  considered  an  existing 
creditor. 

It  appears  from  what  we  have  said  that  the  complain- 
ants in  the  present  suit  are  entitled  to  the  benefits  of  the 
decree  referred  to  in  their  bill.  That  decree,  however,  is 
nothing  more  than  this,  that  the  conveyances  in  question 
are  void  as  to  all  the  decedent's  creditors.  After  the  ren- 
dition of  that  decree,  the  creditors  of  the  grantor  had  a 
right  to  proceed  to  the  collection  of  their  debts  as  if  said 
conveyances  had  never  been  made.  The  present  suit, 
therefore,  so  far  as  it  prays  to  have  the  benefit  of  said 
decree,  or  to  have  the  conveyances  set  aside,  is  useless, 
and,  of  course,  not  sustainable. 

Another  question  in  the  cause  is,  whether  the  bill  shows 
the  complainants  entitled  to  a  decree  for  a  sale  of  the 
property  for  the  payment  of  their  demands,  without  any 
inquiry  as  to  the  rights  of  other  creditors?  We  do 
not  think  it  does.  Whilst  a  judgment-debtor  is  living 
and  his  property  is  subject  to  execution,  (there  being  a 
fraudulent  conveyance  in  the  way,)  the  debt  cannot  be 
collected  in  chancery  out  of  that  property.  The  reason 
is,  the  creditor  has  a  plain  remedy  at  law.  In  the  present 
case,  however,  the  debtor  is  deceased,  and  administrators 
have  been  appointed  to  settle  his  estate.  In  England, 
and  in  some  of  our  sister  states,  a  creditor's  bill,  after  the 
debtor's  decease,  will  lie  in  chancery.  The  suit  may  be 
brought  by  a  single  creditor  for  his  own  debt,  against  the 
executors  or  administrators,  but,  unless  assets  are  ad- 
mitted, he  only  gets  an  order  for  payment  in  a  due  course 
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of  administration.  But  the  bill  is  usually  filed  by  a  few 
of  the  creditors  on  behalf  of  themselves  and  the  other 
creditors,  against  the  proper  representatives  of  the  de- 
ceased debtor,  for  an  account  of  the  estate  for  the  benefit 
of  all  the  creditors.  In  such  case,  upon  proper  proof,  a. 
decree  will  be  rendered  for  the  administration  of  the  as- 
sets in  chancery,  which  decree  will  stand  as  a  judgment 
for  all  the  creditors.  The  assets  will  be  afterwards  ap- 
plied in  a  due  course  of  administration.  Story's  Eq.  PI. 
ss.  99  to  101.  That  our  Courts  of  chancery  have  such 
jurisdiction  has  been  already  decided  by  this  Court.  Ju- 
dah  v.  Brandon^  5  Blackf.  506.  But,  a  single  creditor  or 
a  few  of  the  creditors  of  the  deceased  debtor,  cannot,  by 
a  suit  in  chancery,  have  the  property  of  the  estate  sold 
for  the  payment  of  their  own  demands,  as  specially  prayed 
for  by  this  bill,  without  any  inquiry  as  to  the  rights  of 
other  creditors. 

There  is  one  other  question,  and  that  is,  whether  the 
complainants  could  claim,  under  the  present  bill,  a  de- 
cree for  the  administration  of  the  estate,  in  chancery,  of 
the  deceased  debtor.  There  is  no  doubt  that  the  bill 
ought,  as  a  creditor's  bill,  to  have  made  both  the  admi- 
nistrators defendants,  and  that  it  ought  also  to  have 
stated  that  it  was  filed  on  behalf  of  the  complainants  and 
the  other  creditors;  but  whether  these  objections,  or 
either  of  them,  can  be  reached  by  general  demurrer,  needs 
not  now  be  determined.  The  bill  describes  the  debts  due 
by  said  Allen  Lupton  to  the  complainants  respectively ;  it 
alleges  the  decease  of  the  debtor ;  it  describes  the  pro- 
perty, real  and  personal,  which  was  left  by  the  decedent ; 
it  states  who  are  his  administrators  and  his  heirs;  and  it 
makes  the  heirs  and  one  of  the  administrators  the  defend- 
ants. The  bill  prays  that  the  complainants  may  have 
the  benefit  of  the  decree  mentioned  in  it;  that  an  account 
be  taken  of  what  is  due  to  the  complainants;  and  that, in 
default  of  payment  thereof,  the  property  described  be 
sold  for  the  payment  of  the  same;  and  for  general  relief. 
There  is  no  special  prayer  for  the  administration  of  the 
estate  under  the  direction  of  the  Court  of  chancery.    On 
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the  contrary,  the  special  relief  prayed  is  inconsistent  with    *»y  Term. 

a  decree  for  an  administration  of  the  estate,  nor  is  it  jus-  1850, 

tified  by  the  facts  alleged  in  the  bill.  There  is,  to  be  Bamow 
sure,  a  general  prayer,  but  that  will  not  help  such  a  case  Bryant. 
as  this.  The  doctrine  on  this  subject  is  correctly  stated 
by  a  late  writer  to  be  as  follows :  "  This  part  of  the  bill, 
therefore,  (the  prayer  for  relief,)  should  contain  an  accu- 
rate specification  of  the  matters  to  be  decided ;  and,  in 
complicated  cases,  die  framing  of  it  requires  great  care 
and  attention;  for  where  the  prayer  does  not  extend  to 
embrace  all  the  relief  to  which  the  plaintiff  may,  at  the 
hearing,  show  a  right,  the  deficient  relief  may  be  supplied 
under  the  general  prayer,  yet  such  relief  must  be  con- 
sistent with  that  specially  prayed  as  well  as  with  the  case 
made  by  the  bill,  for  the  Court  will  not  suffer  a  defend- 
ant to  be  taken  by  surprise,  and  permit  a  plaintiff  to 
neglect  and  pass  over  the  prayer  he  has  made  and  take 
another  decree,  even  though  it  be  according  to  the  case 
made  by  the  bill."     1  Danl's.  Gh.  Pr.  435. 

The  following  is  a  similar  case,  as  to  this  matter,  with 
the  one  before  us.  A  creditor,  claiming  to  have  an  equita- 
ble lien  on  a  house  and  lot  left  by  his  deceased  debtor, 
filed  a  bill  which  prayed  that  the  premises  might  be  sold, 
and  the  plaintiff  be  paid  out  of  the  proceeds,  and  for 
general  relief.  The  bill  was  answered  and  proof  taken. 
The  Court  said, "  the  notion  that  the  plaintiff  had  an 
equitable  lien  upon  the  land  because  the  note  he  indorsed 
was  applied  in  part  payment  of  the  purchase-money,  is 
entirely  without  foundation.  Nor  is  the  bill  framed  for 
an  account  of  assets,  or  so  as  to  entitle  the  plaintiff  to 
proceed  in  this  Court,  as  a  creditor.  The  personal  estate  is 
the  first  and  primary  fund  for  the  payment  of  debts,  and 
the  plaintiff  ought  to  have  resorted,  at  law,  to  that  fund. 
He  can  only  come  here  for  an  account  and  discovery  of 
assets,  and  on  the  ground  of  a  trust  in  the  executor  or 
administrator  to  pay  debts.  3  Atk.  575. — 1  Sch.  &  Lef. 
262.  The  bill  was  not  intended  for  that  purpose,  but 
only  to  enforce  a  sale  of  the  land,  by  reason  of  the 
supposed  lien."     The  Court  concluded  by  saying,  "with- 
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May  Term,    out  having  formed  any  decided  opinion  one  way  or  the 

" —  other  on  this  subject,  (the  jurisdiction  of  the  Court  as  to 

LaJ,t       administration  of  assets,)  it  is  sufficient  to  observe,  in  this 
Lanst.       case,  that  the  bill  was  not  intended  or  adapted  for  any 
such  general  purpose  and  it  must  be  dismissed."     McKay 
v.  Green,  3  John.  Ch.  R.  56. 

We  are,  therefore,  of  opinion,  that  the  bill  in  this  cane 
is  insufficient  on  general  demurrer. 
Per  Curiam. — The  decree  is  affirmed. 
Z.  Bqird  and  R.  Jones,  for  the  plaintiffs. 
/.  Pettit,  S.  A.  Huff,  and  D.  Mace,  for  the  defendants. 


Laney  v.  Laney  and  Others. — In  Error. 
"TTH 

180 -59  A  fraudulent  conveyance  ia  valid,  as  to  the  grantee,  against  the  grantor 

and  his  heirs. 

THIS  was  a  bill  in  chancery  filed  by  the  heirs  of  Jo- 
seph Laney,  deceased.    AbraJiam  Laney  is  the  defendant. 

The  bill  charges  that  said  Joseph  Laney,  in  his  lifetime, 
conveyed  a  certain  tract  of  land  to  said  Abraham  Laney, 
for  the  purpose  of  defrauding  W.  and  M.  Robins,  the 
grantor's  creditors.  The  bill  states  that  there  was  no 
consideration  for  the  conveyance;  that  the  grantee  had 
full  knowledge  of  the  fraudulent  otyect  of  the  convey- 
ance ;  and  that  the  grantor  afterwards  paid  the  Robinscs 
the  debt  due  to  them.  Prayer,  that  the  conveyance  be 
decreed  to  be  void. 

General  demurrer  to  the  bill.  The  demurrer  was  over- 
ruled, and  a  final  decree  rendered  for  the  complainants. 

Held,  that  this  decree  must  be  reversed.  The  convey- 
ance is  valid  as  to  the  grantee,  against  the  grantor  and 
his  heirs.  Findlcy  v.  Cooley,  1  Blackf.  262.  Drinkwater 
v.  Drinkwater,  4  Mass.  354. — 1  Story's  Eq.  Jur. .  3U9. — 
Doe  v.  Roberts,  2  Barn.  &  Aid.  367. 

The  decree  is  reversed  with  costs.  Cause  remanded 
with  directions  to  the  Circuit  Court  to  sustain  the  de- 
murrer.    Costs  here. 
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Adkins  and  Others  v.  Holmes  and  Wife. 

Petition  by  H.  and  wife  against  B.  and  the  heirs  at  law  of  A.  for  dower, 
on  behalf  of  the  wife,  who  is  alleged  to  have  married  H.  since  the  death 
of  A.  The  petition  alleged  that  A.  died  in  1843,  seized  of  certain  land 
described ;  that  B.  had  an  interest  in  one  of  the  tracts  of  the  land ;  that, 
in  1843,  the  plaintiffs  made  a  demand  for  said  dower,  which  was  refused. 
The  petition  claimed  damages  for  the  withholding  of  the  dower.  B.  plead- 
ed that  he  purchased  60  acres  of  said  land  from  A.  before  his  marriage 
with  the  female  plaintiff;  that  he  paid  the  purchase  money  to  A.  and  his 
administrator ;  that  he  commenced  a  suit  in  chancery  against  said  fe- 
male defendant  and  the  heirs  of  A.,  and  that  he  obtained  a  decree  Test- 
ing the  title  to  said  60  acres  in  him,  and  that  a  commissioner  appointed 
executed  a  conveyance  to  him,  said  commissioner  having  reported  the 
same  to  the  Court.  He  further  alleged  that  the  said  female  plaintiff  was 
perpetually  enjoined  from  interrupting  him  in  the  enjoyment  of  said  60 
acres.  Demurrer  to  the  plea  sustained.  Some  of  the  defendants  plead- 
ed that  the  marriage  of  A.  to  the  female  plaintiff  was  null  and  void,  she 
being  his  niece  by  affinity.    Demurrer  sustained  to  this  plea. 

The  infants,  by  their  guardians  ad  litem,  pleaded  that,  as  to  the  matters 
contained  in  the  petition,  they  neither  admitted  nor  denied  the  same. 
Another  plea  was  filed  alleging,  in  general  terms,  that  the  female  plain- 
tiff was  not  at  any  time  A.'b  lawful  wife.  Judgment  was  rendered 
against  all  the  defendants  for  the  dower  claimed,  and  against  the  heirs 
for  damages. 

Held,  that  the  Court  erred  in  sustaining  the  demurrer  to  B.'b  plea ;  and 
that  the  demurrer  to  the  plea,  alleging  the  marriage  void,  was  correctly 
sustained. 

Held,  also,  that  the  plea  of  the  infants,  by  their  guardians  ad  litem,  could 
not  benefit  them,  the  petition  being  a  proceeding  in  law  and  not  in  chan- 
cery.   Held,  also,  that  the  judgment  for  damages  was  too  large. 

Held,  also,  that  the  plea  averring  generally  that  the  marriage  was  unlaw- 
ful, by  traversing  no  other  material  allegation,  admitted  all  the  material 
allegations  in  the  petition  except  the  one  traversed. 

Where  evidence  is  objected  to,  the  record  must  show  that  the  cause  of  ob- 
jection was  pointed  out  at  the  time,  or  the  evidence  will  be  considered 
as  not  having  been  objected  to. 

APPEAL  from  the  Decatur  Probate  Court. 

Blackford,  J. — This  was  a  petition  in  the  Probate  Court 
of  Decatur  county,  filed  by  James  S.  Holmes  and  Nancy, 
his  wife,  against  Bradley  Adkins  and  the  heirs  at  law  of 
Martin:  Adkins,  deceased.  The  suit  is  for  dower  on  be- 
half of  the  female  plaintiff,  who  is  alleged  to  have  mar- 
ried the  other  plaintiff  since  the  death  of  said  Martin. 
The  petition  alleges  that  said  Martin  died  about  the  month 
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May  Term,    of  January,  1843,  seized  of  various  tracts  of  land  situate 

in  said  county,  which  tracts  are  particularly  described  in 

Adkins  |ke  petition ;  that  the  female  plaintifF  was  the  lawful  wife 
Holmis.  of  said  Martin  at  the  time  of  his  death,  and  had  been  so 
several  years  previously;  that  said  Bradley  Adkins  has 
an  interest  in  one  of  the  said  tracts  of  land,  and  that  the 
other  defendants  are  the  heirs  at  law  of  said  Martin; 
that  about  the  20th  of  October,  1843,  the  plaintiffs  made 
a  demand  of  the  defendants  for  said  dower  in  said  lands, 
which  demand  was  refused.  The  petition  also  claims 
damages  for  the  withholding  of  the  dower. 

The  defendants  all  appeared  to  the  suit. 

To  the  petition  as  regards  60  acres  of  land,  (describing 
the  same,)  part  of  one  of  the  tracts  mentioned  in  the  pe- 
tition, the  said  Bradley  pleaded,  in  substance,  as  follows : 
That  he  purchased  said  60  acres  of  land  from  said  Mar- 
tin long  before  the  latter's  marriage  with  the  female  plain- 
tiff, for  975  dollars ;  that  he  paid  said  Martin  the  whole 
of  the  purchase-money,  except  229  dollars,  which  balance 
he  has  since  paid  to  said  Martinis  administrator;  that 
since  the  last  named  payment,  to-wit,  on  the  28th  of  April, 
1843,  the  defendant  commenced  a  suit  in  chancery  in  the 
Decatur  Circuit  Court,  against  said  female  plaintiff,  as 
said  Martin's  widow,  (she  being  then  sole  and  unmarried,) 
and  the  heirs  of  said  Martin,  to  obtain  the  legal  title  to 
said  60  acres  of  land;  that,  afterwards,  at  the  fall  term, 
1843,  of  said  Court,  a  decree  in  said  chancery  suit  was 
rendered,  vesting  the  title  to  said  60  acres  of  land  in  this 
defendant,  which  decree  required  that  the  defendant  should 
execute,  within  a  specified  time,  to  this  defendant,  a  con- 
veyance for  said  60  acres  of  land,  and  provided  that,  in 
case  of  their  default,  one  H.  S.  Christian  should,  as  com- 
missioner, execute  such  conveyance.  The  plea  further 
alleges  that  said  female  plaintiff  was,  by  said  decree,  per- 
petually enjoined  from  interrupting  this  defendant  in  the 
full  enjoyment  of  said  60  acres  of  land;  that  the  then 
defendants  having  failed  to  make  said  deed  within  the 
time,  the  said  contfft&sioner,  on  their  behalf,  afterwards, 
to-wit,  on  the  16th  of  April,  1844,  conveyed  said  60  acres 
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of  land  to  this  defendant ;  that  the  conveyance  of  the    May  Term, 

commissioner,  duly  acknowledged,  was  reported  by  him ! 

to  said  Court  at  the  spring  term,  1844,  and  was  after-       Ad«ot 
wards,  in  May  of  that  year,  delivered  by  him  to  this  de-      Holms. 
fendant,  all  of  which  will  more  fully  appear  by  the  re- 
cord. 

General  demurrer  to  tlus  plea,  and  demurrer  sustained. 

There  was  also  a  plea,  by  some  of  the  defendants,  to 
the  following  effect:  That  said  Martin,  in  his  lifetime, 
to-wit,  on  the  1st  of  January,  1836,  at  said  county,  was 
the  lawful  husband  of  one  Elizabeth  Adkins,  and  continued 
to  be  so  until  her  death  in  1837;  that  the  said  Elizabeth, 
was  the  sister  of  one  John  Drake;  that  the  female  plain- 
tiff was  the  legitimate  daughter  of  said  Drake,  and  the 
niece,  by  consanguinity,  of  the  said  Elizabeth;  that  said 
Martin,  in  1842,  after  said  Elizabeth's  death,  married  the 
female  plaintiff,  his  niece  by  affinity;  which  marriage 
was  null  and  void. 

This  plea  was  demurred  to  generally,  and  the  demur- 
rer sustained. 

Some  of  the  defendants,  who  were  infants,  pleaded,  by 
their  guardians  ad  litem,  that  they  believed  that  said  Mar- 
tin owned  the  lands  mentioned  in  the  petition,  and  that, 
as  to  the  other  matters  in  the  petition,  they  neither  admit- 
ted nor  denied  the  same. 

There  is  one  other  plea.  This  plea  alleges,  in  general 
terms,  that  the  female  plaintiff  was  not,  at  the  time  of 
said  Martin's  death,  or  at  any  other  time,  his  lawful  wife. 

To  the  last  plea  the  plaintiffs  replied  that  the  female 
plaintiff  was  the  lawful  wife  of  said  Martin,  &c. 

The  cause  was  submitted  to  the  Court  and  judgment 
rendered  against  all  the  defendants  for  the  dower  claimed, 
and  against  the  heirs  for  damages. 

We  think  the  Court  erred  in  sustaining  the  demurrer 
to  the  plea  of  Bradley  Adkins.  The  decree  relied  on 
was  founded  on  a  contract  for  the  sale  of  the  60  acres 
tract,  entered  into  by  said  Martin  long  before  his  mar- 
riage with  the  female  plaintiff.  "As  a  general  prin- 
ciple," says  Chancellor  Kent,  "  it  may  be  observed  that 
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the  wife's  dower  is  liable  to  be  defeated  by  every  subsist* 
ing  claim  or  incumbrance  in  law  or  equity,  existing  be- 
fore the  inception  of  the  title,  and  which  would  have  de- 
feated the  husband's  seizin.  An  agreement  by  the  hus- 
band to  convey  before  dower  attaches,  will,  if  enforced 
in  equity,  extinguish  the  claim  to  dower.  In  equity,  lands 
agreed  to  be  turned  into  money,  or  money  into  lands,  are 
considered  as  that  species  of  property  into  which  they 
were  agreed  to  be  converted ;  and  the  right  of  dower  is 
regulated  in  equity  by  the  nature  of  the  property  in  the 
equity  view  of  it."  4  Kent,  50.  The  suit  by  this  defend- 
ant, Bradley  Adkins,  was  brought  against  the  female  plain- 
tiff while  she  was  sole.  The  petition  does  not  state  when 
the  marriage  between  the  present  plaintiffs  was  solem- 
nized, and,  for  aught  shown  by  the  petition  and  plea,  the 
decree  may  have  been  rendered  before  that  marriage. 
Supposing,  however,  that  the  marriage  took  place  pend- 
ing the  suit,  still,  the  decree,  whilst  it  is  unreversed,  is 
binding,  not  only  on  the  female  plaintiff  but  on  her  pre- 
sent husband  also.  Where  a  feme  sole,  pending  an  action 
of  ejectment  against  her,  marries,  a  judgment  in  the  suit, 
afterwards  rendered  against  her  in  her  original  name,  was 
held  to  entitle  the  plaintiff's  lessor  to  the  possession  of 
the  premises.  Doe  e.  d.  Taggard  v.  Butcher,  3  M.  &  S. 
557.  The  decree  before  us  establishes  the  fact,  that  the 
land  in  question  is  not  subject  to  the  dower  claimed  by 
the  petition.  The  plea  of  Bradley  Adkins  is,  therefore, 
valid. 

The  demurrer  to  the  plea  alleging  the  female  plaintiff's 
marriage  with  Martin  Adkins  to  be  void,  on  account  of 
their  relationship,  was  correctly  sustained.  The  marriage, 
according  to  the  plea,  was  solemnized  in  1642,  and  is, 
therefore,  governed  by  the  statute  of  1838.  That  statute 
enacts  "  that  male  persons  of  the  age  of  18  years,  and 
female  persons  of  the  age  of  14  years,  may,  when  they 
are  not  prohibited  by  the  laws  of  God  from  so  doing,  be 
joined  in  marriage."  R.  S.  1838,  p.  410.  For  the  laws 
of  God  thus  referred  to,  we  must  look  to  the  18th  chapter 
of  Leviticus.    But  we  do  not  find  there  any  express  pro- 
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le  before  us.  Nor, 
i  so  clearly  deduci- 
ustify  us  in  saying 


i  construction  of  the      Holmd. 
now  considering  is 
1838  does  not  de- 
degrees  to  be  void, 
nly  be  regarded  as 
icestuous  marriages 
leemed,  by  the  com- 
e  voidable  only  dur- 
t  bo  avoided  during 
11  intents  and  pur- 
i.  114.    Chancellor 
s  the  canonical  dis- 
inity,  and  corporeal 
ige,  render  it  void- 
lid  for  all  civil  pur- 
sclared  in  the  life- 
3  declared  void  for 
er  party.     But  the 
age,  make  the  con- 
:tricioua.     2  Kent's 
Coke's   language : 
1  in  a  suit  of  dower, 
quod  nunquam  fuerunt  copulati  legitimo  matrimonii),  ought 
to  certify  that  they  were  coupled  in  lawful  marriage,  al- 
beit the  man  were  under  14  or  the  wife  above  9  and  un- 
der 12.     So  it  is,  if  a  marriage  de  facto  be  avoidable  by 
divorce  in  respect  of  consanguinity,  affinity,  pre-contract, 
or  such  like,  whereby  the  marriage  might  have  been  dis- 
solved and  the  parties  freed  a  vinculo  matriTnonii.     Yet,  if 
the  husband  die  before  any  divorce,'  then,  for  that  it  can- 
not now  be  avoided,  this  wife  de  facto  shall  be  endowed; 
for  this  is  Icgitimum  matrivumium,  (as  in  the  other  case 
when  the  wife  is  infra  annas  nubiles,)  quoad  datim."     Co. 
Litt.  33.     The  same  doctrine  will  be  found  in  the  follow- 
ing authorities:     1  Blacks.  Comm.  434. — 2  Rosser  on 
Husband  and  Wife,  462. — Shelford  on  Mh.it.  and  Divorce, 
Vol.  II.— 26 
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^850  m'    154  — GutAings  v.  Williams,  5  Iredell,  487.— Sutton  v.  War- 

! —  ren,  10  Metcalf,  451. — Bonham  v.  Bladgley,  2  Gilman,  622. 

v,  •*  We  are,  therefore,  of  opinion  that  even  if  this  mar- 
Houra.  riage  were  within  the  Levitical  degrees,  the  plea  in  ques- 
tion could  not  be  sustained.  It  would  be  objectionable 
for  not  showing  that  the  marriage  had  been  dissolved  in 
the  lifetime  of  the  husband. 

It  may  be  proper  to  mention  that  the  law  in  England 
has  been  recently  changed,  and  marriages  within  the  Le- 
vitical degrees  are  there  now,  ipso  facto,  void,  and  not 
merely  voidable.  5  and  6  Will.  4.  The  same  change 
has  been  made  in  this  state.  R.  S.  1843,  p.  598.  A  mar- 
riage here  now  within  the  prohibited  degrees  is  as  abso- 
lutely void  as  the  marriage  of  a  man  to  a  second  wife, 
living  the  first. 

The  plea  of  some  of  the  infant  defendants,  by  their 
guardian  ad  litem,  neither  admitting  nor  denying,  <fcc.,  can 
be  of  no  benefit  to  them;  this  petition  being  a  proceed- 
ing not  in  chancery  but  at  law.    R.  S.  1843,  p.  805. 

The  only  plea  in  the  cause,  which  led  to  an  issue  in 
fact,  is  the  one  which  avers  generally  that  the  female 
plaintiff  was  never  the  lawful  wife  of  Martin  Adkins. 
That  plea  selects  and  traverses  one  material  allegation 
in  the  petition,  and  is  silent  as  to  the  others.  The  con- 
sequence is,  that  all  the  material  allegations  in  the  peti- 
tion, except  the  one  traversed,  (there  being  but  one  plea,) 
must  be  considered  as  admitted  on  the  trial.  Bonzi  v. 
Maxwell,  4 Mann.  &  Grang.  295. — Cooke  v.  Blake,  1  Welsb., 
Hurls.,  &  Gordon,  220. — Jackson  v.  Baxter,  May  term, 
1848  (1). 

The  transcript  contains  all  the  evidence,  and  the  de- 
fendants contend  that  it  does  not  sustain  the  judgment. 
The  evidence  of  the  female  plaintiffs  marriage  with  Mar- 
tin Adkins  was  as  follows :  First,  a  marriage  license,  is- 
sued on  the  2d  of  November,  1841,  by  the  clerk  of  the 
Decatur  Circuit  Court,  for  the  marriage  of  the  two  per- 
sons last  named;  secondly,  the  certificate  of  a  person 
styling  himself  a  justice  of  the  peace,  entitled  "State  of 
Indiana,  Dearborn  county,"  and  dated  the  22d  of  Jufy, 
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1842.     This  certificate  states  that  the  person  giving  it  had,    M*y  Term, 

on  the  17th  of  July,  at  said  county,  by  virtue  of  the  li-  

cense,  married  the  two  persons  last  above  mentioned;       Ad^bw 
thirdly,  evidence  that  those  persons,  namely,  the  female      Houoa. 
plaintiff  and  Martin  Adkins,  were  reputed  in  the  neigh- 
borhood of  their  residence  as  husband  and  wife,  from  the 
date  of  said  marriage  up  to  the  death  of  the  person  last 
named. 

The  transcript  states  that  all  the  evidence  was  objected 
to  by  the  defendants.  But  we  have  frequently  held  that 
such  objections  amount  to  nothing.  Russell  v.  Branham, 
8  Blackf.  277 .—Galbreath  v.  Doe,  id.  366.  The  ground  of 
the  objection  must  be  pointed  out  when  the  objection  is 
made,  or  the  evidence  will  be  considered  as  not  having 
been  objected  to.  Considering  the  evidence,  therefore, 
as  before  the  Probate  Court  without  objection,  we  cannot 
say  that  the  finding  of  the  issue  for  the  plaintiffs  should, 
on  the  weight  of  the  evidence,  be  set  aside. 

The  heirs  contend  that  the  amount  of  the  judgment  for 
damages  is  too  large.  It  appears  that  the  Court,  in  as- 
certaining the  amount  of  damages,  took  into  considera- 
tion the  profits  of  the  lands*  from  the  death  of  the  hus- 
band. Whether  that  was  right  or  not  is  the  question  now 
to  be  considered.  By  the  common  law  the  widow  reco- 
vered no  damages  from  the  detention  of  her  dower.  They 
were  first  given  by,,  the  statute  of  Merton,  20  Hen.  3. 
Doct.  Student,  140.  Our  territorial  acts  of  1795  and  1807, 
and  the  state  laws  of  1818  and  1824,  gave  the  widow  da- 
mages from  the  time  of  the  demand  and  refusal  of  her 
dower;  she  was  also  entitled  to  damages  under  the  act 
of  1831,  from  the  time  of  demand  and  refusal,  provided 
there  was  no  minor  heir  unrepresented  by  a  guardian. 
R.  C.  1831,  p.  210.  The  act  of  1838  is  as  follows :  "  In 
cases  of  demand  and  refusal  to  assign  dower,  where  there 
is  no  minor  heir,  the  widow  shall  be  entitled  to  reasonable 
damages,  from  the  heir  or  other  person  as  aforesaid,  from 
the  time  of  such  demand  to  the  time  of  the  assignment 
of  her  dower."  R.  S.  1838,  p.  240.  By  the  act  of  1843, 
when  a  widow  recovers  dower  in  a  suit  against  the  heirs, 
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May  Term,  she  is  entitled  to  damages  for  the  withholding  of  her  dower, 
which  damages  are  to  be  estimated  from  the  death  of  her 
husband.  R.  S.  1843,  p.  807.  In  the  case  before  us,  as 
there  were  minor  heirs,  the  petitioners  were  not  entitled, 
under  the  statute  of  1838,  to  any  damages.  Their  claim 
to  damages  depends  entirely  on  the  act  of  1843.  The 
husband  died  about  January,  1843,  and  the  dower  was 
demanded  in  October  of  that  year.  The  act  of  1843  took 
effect  in  March,  1844.  Under  these  circumstances  we  are 
of  opinion  that  the  damages  recoverable  against  the  heirs, 
in  this  case,  are  such  as  accrued  after  the  act  of  1843 
took  effect.  As  the  Probate  Court  estimated  the  damages, 
not  from  the  time  the  act  of  1843  took  effect,  but  from, 
the  death  of  the  husband,  the  judgment  for  damages  is 
too  large. 

There  ought  to  have  been  a  judgment  by  default,  for 
want  of  a  plea,  rendered  against  the  infant  defendants, 
who  neither  admitted  nor  denied,  &c.  But  the  omission 
of  such  judgment  is  of  no  injury  to  the  defendants.  It 
is  a  mere  defect  of  form  and  cannot  be  assigned  for  error. 

No  objection  is  made  as  to  parties. 

The  judgment  against  the'  heirs  for  dower  is  right,  but 
it  is  erroneous  as  to  the  damages.  The  judgment  against 
Bradley  Adkins  (his  plea  being  good)  is  erroneous. 

Per  Curiam. — The  judgment  against  the  heirs  for  dow- 
er is  affirmed,  but  the  judgment  for  damages  is  reversed. 
The  judgment  against  Adkins  is  reversed. 

A.  Davison,  for  the  appellants. 

/.  &  Scobey,  for  the  appellees. 

(1)  See  1  Carter's  Ind.  R.  42. 
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Trimble  v.  White  and  Another. 


May  Term, 
1850. 

Tumble 

Bill  in  chancery  against  an  executrix  to  obtain  payment  of  certain  accounts        «. y* 
against  a  decedent    The  defendant  was  a  non-resident.    Publication  of 
the  pendency  of  the  suit  was  made,  and  afterwards  proved.    The  bill 
was  taken  as  confessed,  and  final  decree,  without  proof,  rendered  for  the 
complainants.    Held,  that  the  decree  was  erroneous. 

ERROR  to  the  Tippecanoe  Circuit  Court.  Wednesday, 

Perkins,  J.— This  was  a  bill  in  Chancery,  filed  in  1846,  0ct^erie' 
by  White  and  Lockwood  against  Maria  Trimble,  executrix 
and  devisee  of  one  John  Trimble,  deceased. 

The  object  of  the  bill  was  to  obtain  a  decree  for  the 
amount  of  certain  accounts  of  the  complainants  against 
the  decedent  for  services  as  his  attorney,  and  to  have  cer- 
tain land  situate  in  this  state,  and  devised  by  said  dece- 
dent to  the  defendant,  sold  to  pay  said  demand. 

The  defendant  being  a  non-resident,  there  was  a  publi- 
cation of  the  pendency  of  the  suit.  The  publication  was 
afterwards  proved,  and  the  bill  taken  as  confessed.  A 
final  decree  was  afterwards  rendered  without  any  proof 
for  the  complainants. 

The  decree  is  erroneous.  The  complainants  ought  to 
have  introduced  proof,  at  all  events,  to  show  that  they  were 
entitled  to  a  decree.  Bowman  v.  Hall,  at  this  term  (1). 
Whether,  if  there  had  been  proof,  this  bill  could  have  been 
sustained,  we  need  not  now  enquire.  See  Barton  v.  Bry- 
ant (2),  at  this  term.  (3.) 

Per  Curiam. — The  decree  is  reversed. 

R.  C.  Gregory,  for  the  plaintiff. 

JR.  A.  Lockwood  and  H.  0*Neil,  for  the  defendants. 

(1)  See  post,  p.  206. 

(2)  See  ante,  p.  189. 

(3)  Blackford,  J.,  was  absent. 
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BOWKAX 
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Hah.. 


Wednudmf, 
October  if. 


Bowman  and  Others  v.  Hall  and  Others. 

The  statute  of  1843,  which  permits  the  Court,  where  a  bill  is  taken  as 
confessed,  to  proceed  to  a  decree  at  the  same  term,  and  that  such  decree 
shall  be  deemed  absolute,  6c.,  does  not  prescribe  the  manner  of  pro- 
ceeding, and  does  not  preclude  the  Court,  in  all  cases,  from  requiring 
proof  of  the  facts  alleged  in  the  bill  before  the  rendition  of  a  final 
decree  for  the  complainants. 

ERROR  to  the  Bartholomew  Circuit  Court. 

Pebkiks,  J. — This  was  a  bill  in  chancery,  filed  in  the 
Bartholomew  Circuit  Court,  at  the  September  term,  1846. 
Bowman  and  others  were  the  complainants.  The  defend- 
ants were  William  Hall,  and  the  unknown  heirs  of  Stephen 
Frank.  The  object  of  the  bill  was  to  have  a  decree  set 
aside  on  the  ground  of  fraud.  The  bill  makes  a  certain 
patent,  a  title  bond,  and  a  transcript  of  the  suit  in  which 
said  decree  was  rendered,  exhibits.  The  fact  principally 
relied  on  to  show  fraud  in  the  decree  is,  that  said  Hall, 
who  obtained  the  decree  against  the  complainants  as  un- 
known heirs,  well  knew,  when  he  instituted  the  suit 
against  them,  their  names  and  places  of  residence. 

There  was  annexed  to  the  present  bill  an  affidavit  of 
one  of  the  complainants,  that  the  defendants  were  all 
non-residents,  and  that  the  heirs  of  said  Frank  were  un- 
known to  the  complainants.  Upon  that  affidavit  an  or- 
der for  the  publication  of  the  pendency  of  the  suit  was 
made. 

At  the  April  term,  1847,  publication  of  the  pendency 
of  the  suit  was  proved,  and  the  defendants,  failing  to  ap- 
pear, a  decree,  pro  confesso,  was  taken  against  them.  The 
transcript,  after  stating  that  decree,  proceeds,  substantial- 
ly, as  follows :  and,  on  motion  of  the  complainants,  this 
cause  is  set  down  for  hearing  on  the  bill  and  exhibits 
aforesaid ;  and  thereupon  the  Court  decree  that  the  bill 
be  dismissed  at  the  complainants'  costs. 

The  complainants  contend  that  they  were  entitled  to  a 
final  decree  without  any  proof;  and  whether  they  were  or 
not  is  the  only  question  in  the  case. 

The  statute  of  1843,  by   which  this  case  is  governed, 
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says :  "  When  the  bill  is  taken  as  confessed,  the  Court    **7 Term^ 
may  proceed  to  a  decree  at  the  same  term ;  and  such  de- 
cree, when  rendered,  shall  be  deemed  absolute,"  &c.    R. 
S.  p.  836. 

We  think  that  the  statute,  by  saying  that  the  Court, 
after  a  decree  pro  confesso,  may  proceed  to  a  decree,  with- 
out prescribing  the  manner  of  proceeding,  has  not  pre- 
cluded the  Court,  in  all  cases,  from  requiring  proof  of  the 
facts  alleged  in  the  bill  before  the  rendition  of  a  final 
decree  for  the  complainant.  The  following  is  the  New 
York  statute  on  the  subject:  "If  the  defendant  shall  not 
appear,  &c,  the  complainant's  bill  shall  be  taken  as  con- 
fessed; and  the  Court  shall  direct  a  reference  to  a  master 
to  take  proof  of  the  facts  and  circumstances  stated  in 
such  bill."  2  R.  S.  New  York,  p.  186.  We  have  no  idea 
that,  in  such  a  case  as  that  now  before  us,  the  legislature 
intended  the  complainant  should  have  a  final  decree, 
without  any  proof,  for  whatever  he  might  choose  to  claim 
in  his  bill.  The  defendants  here  are  all  non-residents, 
and  some  of  them  are  unknown  heirs.  If  the  practice 
contended  for  by  the  complainants  were  established  it 
would  open  the  door  to  great  frauds  and  i injustice. 

As  this  cause  was  before  the  Circuit  Court  for  a  final 
decree  without  proof,  we  think  the  suit  was  correctly  dis- 
missed. (1.) 

Per  Curiam. — The  decree  is  affirmed. 

A.  A.  Hammond  and  /.  H.  Bradley,  for  the  plaintiffs. 

(1)  Blacktord,  J.,  was  absent. 


The  State  v.  Berkshire. — In  Error. 

A  deputy  sheriff  is  liable  to  an  indictment  for  a  neglect  of  duty. 

THIS  was  an  indictment  against  Berkshire,  as  a  deputy 
sheriff,  for  a  neglect  of  duty  in  not  executing  certain 
writs  of  capias.  The  writs  had  been  issued  by  the  Ohio 
Circuit  Court  against  one  Howard. 
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The  Circuit  Court,  on  the  defendant's  motion,  quashed 
the  indictment. 

The  only  question  in  this  case  is,  whether  a  deputy  she- 
riff is  liable  to  an  indictment  for  a  neglect  of  duty.  We 
think  he  is.  The  high  sheriff  cannot  be  made  to  answer 
for  his  deputy  criminally.  Hipp  v.  Tlte  State,  5  Blackf. 
149.  But  we  see  no  good  reason  why  the  deputy  him- 
self should  not  be  liable  in  this  case.  The  law  provides 
for  his  appointment,  and  requires  him  to  take  the  same 
oath  of  office  which  is  taken  by  the  high  sheriff.  R.  S.  p. 
656.  The  indictment  shows  that  the  defendant  has  been 
guilty  of  wilful  negligence  in  the  discharge  of  his  official 
duty  to  the  injury  of  the  state ;  and  it  ought  not  to  have 
been  quashed. 

The  judgment  is  reversed  with  costs. 

D.  Wallace  and  /.  L.  Ketckam,  for  the  state. 


Doe  on  the  Demise  of  White  v.  Scoggin  and  Others. 


Wednesday, 
October  16. 


Ejectment.  The  defendant  offered  in  evidence  a  transcript  of  a  record  of 
a  partition  suit,  which  was  objected  to.  The  transcript  showed  two 
affidavits  of  the  editor  of  the  newspaper  in  which  notice  was  published, 
the  first  stating  that  publication  was  made  three  weeks,  and  the  second, 
that  it  was  made  five  weeks.  The  second  affidavit  was  not  copied  into 
the  record  for  several  years  afterwards,  and  was  inserted  into  the  record 
by  order  of  the  Court,  nunc  pro  tunc,  to  correct  an  alleged  mistake  in  the 
first  affidavit  as  to  the  time  the  notice  had  been  published.  The  tran- 
script showed  that  there  was  an  appearance  on  the  part  of  the  defend- 
ants to  the  partition  suit.  One  of  the  defendants  was  an  infant  and 
first  appeared  by  attorney,  and  the  transcript  shows  that  he  had  a 
guardian.  Held,  that  the  objection  was  correctly  overruled,  and  that  the 
appearance  of  the  infant  by  attorney  was  not  objectionable. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment  on 
the  demise  of  Tlwmas  J,  Wliite.  The  heirs  of  Eli  Scog- 
gin were  the  defendants.  The  suit  was  brought  for  an 
undivided  fifth  part  of  a  certain  quarter  section  of  land 
situate  in  Dearborn  county.    Plea — not  guilty.    The  cause 
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was  submitted  to  the  Court,  and  judgment  rendered  for   Hay  Te™» 
the  defendants.  1850< 

The  parties  all  claim  under  one  Alexander  White,  de-  ^" 
ceased.  The  lessor  of  the  plaintiff  relies  for  his  right  to  Soooow. 
the  land  sued  for,  on  the  ground  that  he  is  one  of  the  five 
heirs  of  said  Alexander  White.  The  defendants  claim 
the  land  in  consequence  of  a  purchase  thereof  at  a  sale 
ordered  by  the  Circuit  Court  in  a  partition-suit  brought 
by  some  of  the  other  heirs  of  said  Alexander  White. 

On  the  trial,  the  plaintiff  proved  a.  prima  facie  right  to 
recover. 

The  defendants  offered  in  evidence  a  transcript  of  the 
record  of  said  partition-suit.  The  plaintiff  objected  to 
the  transcript  as  evidence,  on  the  ground  that  the  notice 
of  the  application  for  partition  had  been  published  for 
only  three  weeks.  The  objection  was  overruled,  and  the 
transcript  received  in  evidence. 

The  admission  of  this  transcript  in  evidence  is  the' 
only  error  assigned. 

The  act  of  1831,  under  which  the  petition  for  partition 
was  filed,  required  notice  of  the  application  to  be  pub- 
lished for,  at  least,  four  weeks.  R.  C.  1831,  p.  387. 
There  are  in  the  transcript  two  affidavits  of  the  editor  of 
the  newspaper  in  which  the  notice  was  published;  the 
first  stating  that  the  publication  was  made  three  weeks, 
and  the  second,  that  it  was  made  five  weeks.  The  se- 
cond affidavit,  however,  was  not  made  and  copied  into  the 
record  until  several  years  after  the  trial.  The  second 
affidavit  was,  by  order  of  the  Court,  inserted  in  the  record 
nunc  pro  tunc,  to  correct  an  alleged  mistake  in  the  first 
affidavit  as  to  the  time  the  notice  had  been  published. 

The  transcript  of  the  partition-suit,  which  shows  that 
the  petition  was  filed  in  the  clerk's  office  of  the  Circuit 
Court  in  vacation,  contains  the  following  entry  made  at 
the  next  term  of  the  Court :  "  And  whereas  afterwards, 
to-wit,  on  Monday,  the  25th  day  of  March,  1833,  being  the 
first  juridical  day  of  the  March  term,  1833,  come  the  par- 
ties by  their  attorneys,  and,  on  their  agreement,  notice  of 
this  motion  is  now  entered,  and  the  Court  will  hear  the 

Vol.  II.— 27 
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JUy  Term,   Baid  petition   and    notice    daring    the    present   term." 

* —  Again :  At  the  term  next  after  that  in  which  said  entry 

Eldkr  was  made,  there  is  the  following  entry :  "And  whereas 
Robot.  afterwards,  to-wit,  on  Thursday,  the  3d  of  October,  1633, 
being  the  ninth  juridical  day  of  the  September  term,  1833, 
before  the  judges  aforesaid,  in  chancery  sitting,  come  the 
parties,  and  thereupon  also  comes  the  said  Arthur  St. 
Clair  Vance"  &c.,  commissioner,  &c. 

What  would  have  been  the  consequence,  had  said  ap- 
pearances of  the  defendants  not  been  entered  in  the  par- 
tition-suit, we  shall  not  stop  to  inquire.  None  of  those 
defendants,  at  all  events,  after  said  appearances,  can  ob- 
ject to  the  proceedings  in  that  suit,  on  account  of  their 
want  of  notice.  It  is  true,  the  present  lessor,  who  was 
one  of  the  defendants  in  the  partition-suit,  was  an  infant, 
and  the  first  appearance  was  by  attorney.  The  record  of 
that  suit,  however,  shows  that  this  lessor  had  a  guardian ; 
and  his  appearance,  therefore,  by  attorney,  is  not  objec- 
tionable. Dae  d.  Martin  v.  Brown  et  a/.,  8  Blackf.  443. 
The  second  appearance  must,  of  course,  be  considered 
legal. 

We  think,  therefore,  that  the  objection  to  the  transcript 
of  the  record  of  the  partition-suit  was  correctly  overruled. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

D.  S.  Major,  for  the  plaintiff. 

/.  Ryman,  for  the  defendants. 


Elder  and  Another  v.  Robins  and  Another. — In  Error. 

ROBINS  and  Anderson  sued  Robert  and  William  M. 
Elder  in  debt  on  a  promissory  note.  Plea — nil  debet. 
Verdict  and  judgment  for  the  plaintiffs. 

The  transcript  does  not  contain  all  the  evidence. 

On  the  trial,  the  defendants  asked  the  Court  to  charge 
the  jury  as  follows : 

"  That  unless  it  had  been  proved  to  the  jury  that  the 


OP  THE  STATE  OF  INDIANA.  211 

plaintiffs,  before  the  commencement  of  this  suit,  or  one   May  Term, 

of  them,  have  either  delivered  or  tendered  a  good  and ! 

sufficient  deed  for  said  land  to  said  Robert  Elder,  the  jury     A,ra^oinr 
may  find  for  the  defendants."  Nimw. 

The  Court  refused  to  give  that  charge. 

Held,  that  without  having  all  the  evidence  before  us, 
we  cannot  say  that  the  refusal  of  the  Court  to  give  the 
charge  is  erroneous. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 
costs. 

/.  S.  Scobey,  for  the  plaintiffs. 

A.  Davison,  for  the  defendants. 


Anthony  v.  Negley  and  Others. 

If  an  administrator  commit  waste,  his  sureties  are  liable,  under  the  statute 
of  1843,  to  a  suit  in  chancery  by  the  person  interested. 

ERROR  to  the  Vanderburgh  Circuit  Court.  S33t?» 

Blackford,  J. — This  was  a  bill  in  chancery,  filed  by 
William  Anthony,  administrator  of  the  estate  of  Jonathan 
Anthony,  deceased.  Jonathan  Anthony  was  the  sole  heir 
of  James  Anthony,  deceased.  Catharine  Anthony  and  Eli- 
sha  King,  administered  on  the  estate  of  James  Anthony; 
David  Negley,  Jesse  McCallister,  and  one  Robert  Armstrong 
were  the  sureties  of  said  administrators.  Catharine  An- 
thony  and  Robert  Armstrong  are  dead.  The  bill  prays  for 
an  account  of  the  administration,  &c. 

This  suit  is  against  said  King,  administrator,  said  Neg- 
ley  and  McCallister,  sureties  as  aforesaid,  and  the  un- 
known heirs  of  said  Catharine  Anthony,  administratrix, 
and  the  unknown  heirs  of  said  Robert  Armstrong. 

The  bill  alleges,  among  other  things,  that  said  Catha- 
rine Anthony,  administratrix  as  aforesaid,  received  a  large 
amount  of  the  assets  of  the  estate,  and  wasted  and  con- 
verted the  same  to  her  own  use. 

Negley  and  McCallister,  two  of  said  sureties,  demurred 
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May  Tens,    generally  to  the  bill;  the  demurrer  was  sustained,  and 
1850'      the  bill  dismissed. 


Dodgk  -yye  tiring  the  demurrer  in  this  case  ought  not  to  have 

Lackt.       been  sustained.    It  has  been  decided,  at  the  present  term, 

that  if  an  administrator  commits  waste,  his  sureties  are 

liable,  under  the  statute  of  1843,  to  be  sued  in  chancery 

by  the  person  interested.    Persons  et  at.  v.  Crane  (1). 

This  case  is  governed  by  the  statute  of  1838;  but  the 
suit  is  also  authorized  by  that  statute.  R.  S.  1838,  p.  191, 
s.  43. 

The  objection,  therefore,  made  to  the  bill  by  Negley  and 
McCaJlister,  on  the  ground  of  their  being  sureties,  is  not 
tenable. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings.    Costs  here. 

/.  G.  Jones,  for  the  plaintiff. 

/.  Pitcher,  for  the  defendants. 

(1)  See  ante,  p.  157. 


Dodge  v.  Lacey. 

An  action  for  slander.  Plea — not  guilty.  The  plaintiff  alleged  that  the 
defendant,  in  a  conversation  with  one  Mrs.  R.  of  and  concerning  the 
plaintiff 's  character  for  chastity,  falsely,  Ac,  spoke,  «kc,  the  following 
words :  "  Mr.  Parvin  nays  that  Mrs.  Laccy  is  not  a  decent  woman,  and 
keeps  a  public  house,  (meaning  a  bawdy  house)-  Mr.  Parvin  said  there 
was  not  a  decent  woman  in  the  house,  (the  plaintiff's  house  meaning). 
The  church  alleges  nothing  against  you  (Mrs.  R.  meaning)  except  that 
you  live  with  Mrs.  Lacey.  You  lie  under  suspicion  only  by  living  with 
Mrs.  Lacey."  Averment,  that  by  these  words  the  defendant  meant  and 
intended  that  the  plaintiff  had  been  guilty  of  fornication.  The  second 
count  charges  these  words :  "  There  are  15  members  of  our  church  who 
wiU  be  qualified  that  they  believed  that  Mrs.  Lacey  is  a  base  woman 
and  keeps  a  public  house,  (a  bawdy  house  meaning).  J.  C.  told  me  that 
he  did  not  believe  that  Mrs.  Lacey  was  a  decent  woman,  and  that  he  be- 
lieved that  she  kept  a  public  house,  (a  bawdy  house  meaning).  It 
struck  me,  when  Mr.  C.  told  me  so,  that  that  house  (meaning  plaintiff's) 
was  as  bad  as  any  house  of  ill-fame  in  the  city  of  New  York."  Aver- 
ment, that  by  these  words  the  defendant  meant  that  the  plaintiff  had 
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been  and  was  guilty  of  fornication.    Held,  that  the  innuendoes  attached     May  Term, 
to  the  words  "  public  house,"  namely,  "meaning  a  bawdy  house,"  are         1850. 
unwarranted.    The  words,  in  their  ordinary  acceptation,  do  not  mean  a        Dodos 
bawdy  house.  v. 

Held,  also,  that  the  averment  that  the  defendant  meant  by  the  words        Laobt. 
charged,  that  the  plaintiff  was  guilty  of  fornication,  was  not  warranted, 
and  that  such  was  not  the  natural  meaning  of  the  words. 

Held,  also,  that  in  this  case  the  words  "  house  of  ill-fame"  meant  nothing 
more  than  that  the  house  was  one  of  bad  reputation. 

Hddt  also,  that  if  the  defendant  was  in  the  habit  of  using  the  words 
"  house  of  ill-fame"  to  convey  the  idea  of  "  bawdy  house,"  the  declara- 
tion, by  way  of  inducement,  should  have  alleged  that  fact ;  and  the  de- 
fect in  the  declaration  was  not  cured  by  the  verdict. 

APPEAL  from  the  Vanderbugh  Circuit  Court.  o"efc?22 

Blackford,  J. — This  was  an  action  of  slander  brought 
by  Polly  Ann  Lacey.  The  declaration  contains  two  counts. 
Plea — not  guilty.  There  were  also  some  special  pleas. 
Verdict  and  judgment  for  the  plaintiff. 

The  first  count  alleges  that  the  defendant,  in  a  conver- 
sation with  one  Mrs.  Rasor  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  her  character  for  chastity, 
falsely  and  maliciously  spoke  and  published  the  follow- 
ing words  of  and  concerning  the  plaintiff,  and  of  and 
concerning  her  behaviour,  and  of  and  concerning  her 
character  for  chastity,  namely :  "  Mr.  Parvin  says  that 
Mrs.  Lacey  is  not  a  decent  woman,  and  keeps  a  public 
house,  (meaning  a  bawdy  house).  Mr.  Parvin  said  there 
was  not  a  decent  woman  in  the  house,  (the  plaintiff's 
house  meaning).  The  church  alleges  nothing  against 
you,  (Mrs.  Rasor  meaning,)  except  that  you  live  with  Mrs. 
Lacey.  You  lie  under  suspicion  only  by  living  with  Mrs. 
Lacey.  Averment,  that  by  the  said  words,  the  defendant 
meant  and  intended,  and  was  by  said  Mrs.  Rasor  under- 
stood as  meaning  and  intending,  that  the  plaintiff  had 
been  and  was  guilty  of  fornication. 

The  second  count  states  that  the  defendant,  in  a  con- 
versation with  one  Charles  Janes,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff,  and 
of  and  concerning  her  behaviour,  and  of  and  concerning 
her  character  for  chastity,  these  other  words,  namely: 
"  There  are  fifteen  members  of  our  church  who  will  be 
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May  Term,  qualified  that  they  believed  that  Mrs.  Lacey  is  a  base  wo- 
man  and  keeps  a  public  house,  (a  bawdy  house  meaning). 
1501,01  Joseph  Caldwell  told  me  that  he  did  not  believe  that  Mrs. 
Laoet.  Lacey  was  a  decent  woman,  and  that  he  believed  that  she 
kept  a  public  house,  (a  bawdy  house  meaning).  It  struck 
me,  when  Mr.  Caldwell  told  me  so,  that  that  house  (mean- 
ing plaintiff's)  was  as  bad  as  any  house  of  ill-fame  in  the 
city  of  New  York"  Averment,  that  by  the  said  words, 
the  defendant  meant  and  intended,  and  was  by  said  Jones 
understood  as  meaning  and  intending,  that  the  plaintiff 
had  been  and  was  guilty  of  fornication. 

If  the  declaration  contains  no  cause  of  action,  we  need 
look  no  further  into  the  case. 

It  is  clear  that  the  innuendoes  attached  to  the  words 
"  public  house,"  namely,  "  meaning  a  bawdy  house,"  are 
unwarranted.  The  words,  "  a  public  house,"  do  not,  in 
their  ordinary  acceptation,  mean  a  bawdy  house. 

It  is  also  clear  that  the  averments  that  the  defendant 
meant,  and  was  understood  to  mean,  by  the  words  charged, 
that  the  plaintiff  had  been  and  was  guilty  of  fornication, 
is  not  warranted  by  those  words.  That  is  not  the  natural 
meaning  of  any  of  the  words  laid.  It  does  not  follow  that 
because  a  woman  is  not  decent,  or  because  she  is  base  and 
keeps  a  public  house,  or  because  her  house  is  as  bad  as 
any  house  of  ill-fame,  that  she  is  guilty  of  fornication. 

We  must,  therefore,  lay  the  innuendoes,  to  which  we 
have  thus  particularly  referred,  out  of  the  case. 

There  are  no  extrinsic  facts  set  out  in  the  declaration, 
by  way  of  inducement,  that  might  aid  in  showing  the  suit 
to  be  maintainable.     The  consequence  is,  that  if  the  de-  . 
claration  can  be  sustained,  it  is  upon  the  ground  that  the 
words  relied  on  are,  in  themselves,  actionable. 

The  charging  of  a  woman  with  fornication,  adultery, 
or  whoredom,  is  actionable  by  statute.  R.  S.  p.  691.  But 
none  of  the  words  here  laid  constitute  any  such  charge. 
If  the  words  are  actionable,  it  is  because  they  charge  the 
plaintiff  with  the  commission  of  some  indictable  offence ; 
but  we  do  not  think  that  any  such  charge  is  made.  The 
words  that  come  the  nearest  to  it  are  the  following :  "  Jo- 
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seph  Caldwell  told  me  that  he  did  not  believe  that  Mrs.    May  Term, 

Lacey  was  a  decent  woman,  and  that  he  believed  that  she — 

kept  a  public  house.  It  struck  me,  when  Mr.  Caldwell  D^GX 
told  me  so,  that  that  house  was  as  bad  as  any  house  of  Lagey. 
ill-fame  in  the  city  of  New  York"  We  have  had  a  good 
deal  of  doubt  as  to  this  part  of  the  case.  There  are 
many  English  words,  the  ordinary  meaning  of  which  is 
not  easily  given.  The  words  "  house  of  ill-fame,"  are  of 
that  character.  We  have  concluded,  however,  that  these 
words  are  too  general  to  convey,  of  themselves,  the  idea 
that  the  plaintiffs  house  was  a  bawdy  house,  or  other 
disorderly  house,  the  keeping  of  which  was  an  indictable 
offence.  Considering  the  words  "  house  of  ill-fame,"  with 
the  other  expressions  connected  with  them,  namely,  that 
the  plaintiff  was  not  a  decent  woman,  and  kept  a  public 
house,  we  cannot  say  that  their  natural  meaning  is  any- 
thing more  than  that  the  house  was  one  of  bad  reputa- 
tion. And  the  words  in  question,  taken  in  that  sense,  are 
not  actionable.  If  the  defendant  was  in  the  practice  of 
using  the  words  "  house  of  ill-fame,"  to  convey  the  idea 
of  a  bawdy  house,  or  other  disorderly  house,  the  keeping 
of  which  was  indictable,  the  declaration  should,  by  way 
of  inducement,  have  alleged  that  fact;  or  if  those  words 
were  spoken  under  circumstances  which  showed  them  to 
have  been  used  in  an  actionable  sense,  the  extrinsic  facts, 
with  the  necessary  colloquium  and  innuendo,  should  have 
been  alleged.  There  are,  however,  no  such  allegations 
in  the  declaration,  and  it  cannot,  therefore,  be  sustained. 

The  defect  in  the  declaration,  of  which  we  have  spoken, 
is  not  cured  by  the  verdict.  Goldstein  v.  Foss,  4  Bingh. 
489.— Hays  v.  Mitchell,  7  Blackf.  117. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court 
to  arrest  the  judgment,  each  party  paying  his  own  costs 
in  that  Court.    Judgment  for  costs  here. 

G.  Jones  and  C.  Baker,  for  the  appellant. 

J*  Pitcher,  for  the  appellee. 
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May  Term, 
1850. 

Hastings 

Y. 

Fowxjol. 


Tuesday, 
October  &. 


Hastings,  Assignee  in  Bankruptcy  of  Phillips,  v.  Fowler. 

In  an  action  of  covenant  by  the  assignor  of  P.,  a  bankrupt,  founded  on  an 
article  of  agreement  between  the  latter  and  the  defendant,  the  defendant 
pleaded  that  P.,  of  his  own  motion,  filed,  in  the  District  Court  of  the 
United  States,  his  petition,  applied  for  a  discharge  under  the  bankrupt 
law  and  was  declared  a  bankrupt,  and  the  plaintiff  was  appointed  as- 
signee solely  at  P.'s  own  instance.  Held,  that  the  plea  was  bad  on  de- 
murrer. 

The  declaration  was  as  follows :  H.f  assignee  of  the  estate  and  effects  of 
P.,  a  bankrupt,  complains,  <fcc.  Held,  that  there  was  no  occasion  of  re- 
fering  to  the  bankrupt  act,  as  it  was  a  public  law. 

The  state  Courts  have  jurisdiction  in  suits  by  the  assignees  of  bankrupts, 
under  the  bankrupt  act  of  the  United  States. 

ERROR  to  the  St.  Joseph  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant,  brought 
by  Hastings,  as  assignee  of  one  Phillips,  a  bankrupt, 
against  Fowler.  The  suit  was  founded  on  an  article  of 
agreement  executed  by  Fowler  to  Phillips. 

There  were  several  special  pleas,  but  none  of  them 
need  be  noticed  except  the  seventh.  That  plea  is,  sub- 
stantially, as  follows :  That,  on,  &c,  the  said  Phillips,  of 
his  own  motion,  filed  in  the  District  Court  of  the  United 
States,  &c,  his  petition,  setting  forth  a  list  of  his  credit- 
ors, with  an  inventory  of  his  property,  and  thereby  de- 
clared himself  unable  to  meet  his  said  debts,  and  applied 
for  a  discharge  therefrom  under  the  bankrupt  law  of  the 
United  States;  that  he,  said  Phillips,  was  thereupon  de- 
clared a  bankrupt,  and  said  plaintiff  appointed  his  as- 
signee, solely  at  his,  said  Phillips's,  own  instance. 

This  plea  was  demurred  to,  and  the  demurrer  over- 
ruled. 

Final  judgment  was  rendered  for  the  defendant. 

The  only  ground  relied  on  to  sustain  the  plea  is,  that 
that  part  of  the  bankrupt  act,  under  which  Phillips  was 
discharged,  was  unconstitutional.  We  have  no  doubt, 
however,  but  that  the  demurrer  to  the  plea  should  have 
been  sustained. 

The  declaration  is  objected  to  on  account  of  the  man- 
ner in  whiph  the  plaintiff  alleges  himself  to  be  assignee 
of  the  bankrupt.    The  allegation  is  as  follows :  "  Eurotas 
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P.  Heatings,  assignee  of  the  estate  and  effects  of  Asa   May  Term, 

Phillips,  a  bankrupt,  complains,"  &c.    This  is  according , 

to  the  form  given  by  Mr.  Chitty,  except  that,  after  the        ^J788 

V  a 

words  "a  bankrupt,"  he  adds  these  words,  viz:  "accord-  Tua»«a. 
ing  to  the  statute  in  force  concerning  bankrupts."  2 
Chitt.  Plead.  33.  But  as  the  late  bankrupt  act  of  the 
United  States  was  a  public  law,  there  was  no  occasion  of 
referring  to  it  in  the  declaration.  The  legal  title  to  the 
bankrupt's  choses  in  action  was  vested,  by  the  law,  in  his 
assignee. 

The  suit  is  objected  to  on  the  ground  that  the  state 
Courts  have  no  jurisdiction  in  these  cases.  This  subject 
has  been  very  fully  and  ably  discussed  by  the  Supreme 
Court  of  Massachusetts  in  a  late  case,  in  which  it  is  clearly 
shown  that,  in  suits  by  the  assigees  of  bankrupts  under 
said  bankrupt  act,  the  state  Courts  have  jurisdiction. 
Ward  v.  Jenkins,  10  Metcalfe,  583. 

The  defendant  contends  that  a  demurrer  to  his  fourth 
plea  was  improperly  sustained.  But  as  that  decision  was 
in  the  plaintiff's  favor,  it  is  not  properly  before  us. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings.     Costs  here. 

/.  L.  Jemegan,  for  the  plaintiff. 

/.  B.  NUes,  for  the  defendant. 


Huss  v.  Tujuter. 

The  plaintiff  filed  in  the  clerk's  office  a  bond  of  submission  executed  to 
Mm  by  the  defendant  and  an  award  in  favor  of  the  former  against  the  lat- 
ter. The  defendant  moved  the  Court  to  have  the  award  modified,  and  the 
motion  was  sustained.  He  proved  that  the  arbitrators,  in  making  the 
award,  did  not  take  a  judgment  in  his  favor  against  the  plaintiff  into 
consideration,  it  not  having  been  brought  before  them.  The  Court  or- 
dered the  amount  of  the  judgment  to  be  entered  in  favor  of  the  defend- 
ant on  the  award  and  adjudged  that  said  judgment  was  satisfied.  This 
allowance  caused  a  balance  against  the  plaintiff  on  the  award  for  which 
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judgment  was  rendered  against  him.  Held,  that  there  was  error  in 
causing  the  judgment  to  be  credited  on  the  award,  and  that  the  judgment 
in  favor  of  the  defendant  was  erroneous. 

ERROR  to  the  Wells  Circuit  Court. 

Blackford,  J. — In  February,  1844,  Huss  filed,  in  the 
clerk's  office  of  the  Wells  Circuit  Court,  a  bond  of  sub- 
mission  executed  to  him  by  Turner,  and  an  award  in  his, 
Huss's,  favor  against  Turner,  for  a  certain  sum  of  money. 

At  the  September  term,  1844,  the  defendant,  Turner, 
moved  to  have  the  award  modified  and  corrected,  and  the 
motion  was  sustained.  The  Court,  thereupon,  ordered 
the  sum  of  66  dollars  and  88  cents  to  be  entered  in  favor 
of  Turner  on  the  award,  that  being  the  amount  of  a 
judgment  rendered  in  favor  of  Turner  in  a  former  suit 
between  him  and  Huss.  Before  this  credit  of  66  dollars 
and  88  cents  was  entered  on  the  award  as  mentioned 
above,  Turner  proved  to  the  Court  that  the  arbitrators,  in 
making  their  award,  did  not  take  that  judgment  into  con- 
sideration, such  judgment  not  having  been  brought  before 
the  arbitrators.  The  Court  also  adjudged  that  said  judg- 
ment of  66  dollars  and  88  cents  was  satisfied. 

The  allowance  against  Huss  of  said  judgment  of  66 
dollar*  and  88  cents  caused  the  balance  on  the  award  to 
be  against  him ;  for  which  balance  the  Circuit  Court  ren- 
dered judgment  against  him  in  favor  of  Turner,  with 
costs,  except  the  costs  of  the  arbitration. 

The  question  presented  by  this  case  is,  whether  the 
Court  committed  an  error  in  causing  the  judgment  in 
favor  of  Turner  to  be  credited  on  the  award;  and  we 
think  they  did. 

The  statute  points  out  only  three  cases  in  which  an 
award  may  be  modified.     They  are  as  follows : 

First,  where  there  is  an  evident  miscalculation  of 
figures  or  an  evident  mistake  in  the  description  of  any 
person,  thing,  or  property,  referred  to  in  the  award  ;  se- 
condly, where  the  arbitrators  shall  have  awarded  upon 
some  matter  not  submitted,  and  not  affecting  the  merits 
of  the  decision  on  the  matters  submitted;  thirdly,  where 
the  award  is  imperfect  in  some  matter  of  form  not  affect- 
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ing  the  controvery,  and  where,  if  it  had  been  a  verdict,   May  Term, 

such  defect  could  have  been  properly  amended  or  disre- * — 

garded  by  the  Court.     R.  S.  p.  790,  s.  17.  T" ™  wT™ 

The  case  before  us  does  not  appear  to  be  embraced  *abh  and  Erik 
within  any  of  those  provisions.     We  think  the  judgment         v. 
in  favor  of  Turner  is  erroneous.  Johnson. 

Per   Curiam, — The  judgment  is  reversed  with  cost*. 
Cause  remanded  for  further  proceeding*.     Costs  here. 

H.  Cooper,  for  the  plaintiff.  ^ 


The  Trustees  of  the  Wabash  and  Erie  Canal  v.  Johnson. 

The  defendant  petitioned  the  Board  of  Trustees  of  the  Wabash  and  Erie 
Canal  to  have  his  damages  assessed  for  injury  occasioned  by  taking  his 
land.-  The  appraisement  was  made.  The  defendant  appealed  to  the  Cir- 
cuit Court,  and  required  the  board  to  certify  the  case  to  that  Court.,  which 
they  refused  to  do.  A  rule  was  obtained  on  the  board  to  send  up  the 
papers  or  show  cause.  They  answered  that  the  defendant  had  no  right 
to  appeal.  A  mandamus  issued.  Held,  that  the  Court  did  right  in 
granting  the  mandamus. 

ERROR  to  the  Vigo  Circuit  Court.  Tuesday, 

Blackford,  J.— Johnson  petitioned  The  Board  of  Trus-  October^ 
tees  of  the  Wabash  and  Erie  Canal  to  have  his  damages 
assessed  for  injury  occasioned  by  taking  his  land,  &c. 
In  this  petition  he  prayed  to  have  the  assessment  made 
according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided. 

The  appraisement  was  made  by  the  appraisers  ap- 
pointed for  the  purpose. 

Johnson  appealed  to  the  Circuit  Court,  and  required  the 
board  to  certify  the  case  to  that  Court,  which  they  refused- 
to  do. 

Johnson  obtained  a  rule  from  the  Circuit  Court  on  the 
board  of  trustees  to  send  up  the  papers  or  show  cause 
why  they  refused. 

The  board  answered  that  Johnson  had  no  right  to  the 
appeal. 
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The  Court  ordered  a  mandamus  to  issue. 

This  is  an  appeal  from  the  judgment  granting  a  man- 
damus. 

We  think  the  Court  did  right  in  granting  the  mandamus. 
See  Acts  of  1836  in  the  Revised  Statutes  of  1838,  p.  343, 
s.  17. — Acts  of  1846,  p.  7,  s.  8. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  D.  Griswold  and  S.  B.  Gookins,  for  the  plaintiffs. 

J.  P.  Usher i  for  the  defendant. 


Tueeday, 
October  22. 


Slaughter  and  Others  v.  The  State,  on  the  Relation  of 

Chase,  Administrator  of  Rogers. 

R.  recovered  a  judgment  before  S.t  a  justice,  against  A.  R.  was  indebted 
to  S.,  and  told  the  latter  to  take  the  first  money  collected  on  the  judg- 
ment and  apply  it  on  his  debt.  Afterwards!  R.  died  intestate.  The 
administrator  of  R.  demanded  of  &  the  money  collected  on  the  judg- 
ment, who  refused  to  pay  it  over,  but  applied  it  on  his  debt.  Held,  that 
the  authority  of  S.  to  so  apply  the  money  ceased  on  the  death  of  R.t  and 
the  money,  being  collected  alter  R.f8  death,  belonged  to  his  administrator. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — The  State  on  the  relation  of*  Chase,  ad- 
ministrator of  Rogers,  brought  a  suit  in  a  justice's  Court 
against  Slaughter,  a  justice  of  the  peace,  and  his  sure- 
ties, on  their  bond.  No  plea  was  filed  or  required.  Judg- 
ment by  the  justice  for  the  defendants.  The  plaintiff  ap- 
pealed to  the  Circuit  Court.  The  cause  was  submitted 
to  the  Circuit  Court  on  the  following  facts : 

On  the  5th  of  May,  1846,  Rogers,  the  intestate,  reco- 
vered a  judgment  before  said  justice,  Slaughter,  against 
one  Archibald  and  others  for  64  dollare^^Op.  the  first  of 
December  following,  after  an  execution  hadissued  on  said 
judgment,  Rogers,  being  indebted  to  said  Slaughter  about 
40  dollars  on  a  note,  and  being  pressed  by  him  for  pay- 
ment, told  him,  Slaughter,  that  he  should  have  the  first 
money  collected  on  the  judgment;  that  he  had  set  the 
same  apart  for  him,  and  he  should  have  it.     Rogers  also 
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verbally  authorized  Slaughter  to  appropriate  and  apply    May  Term, 

said  judgment  when  collected  to  said  note.     Slaughter, 1 — 

thereupon,  at  the  request  of  Rogers,  did  not  press  him      LAU«HTm 

farther  for  the  payment  of  the  note.     On  the  1st  of  Jan-    Th3B  Statk. 

nary,  1847,  Rogers  died  intestate;  and,  on  the  20th  of 

that  month,  Chase  administered  on  his  estate.     On  the 

1st  of  February,  1847,  Chase  applied  to  Slaughter  for  the 

amount  of  said  judgment,  and  finding  it  not  collected, 

told  Slaughter  that  when  the  same  should  be  collected,  he 

must  pay  it  over  to  him,  said  administrator.   On  the  12th 

of  February,  1847,  Slaughter,  as  such  justice  as  aforesaid, 

received  on  said  judgment  from  the  defendants  therein 

the  sum  of  40  dollars — being  38  dollars  over  and  above 

the  costs.     Chase,  on  the  same  day,  after  the  40  dollars 

were  paid,  demanded  said  38  dollars  of  Slaughter;  but 

he  refused  to  pay  the  same  or  any  part  thereof  to  Chase, 

and  applied  the  same  to  said  note  due  to  himself  from 

Rogers. 

The  Court,  on  the  above  facts,  gave  judgment  for  the 
plaintiff. 

We  have  no  doubt  but  that  this  judgment  is  right. 
Slaughter  had  nothing  but  a  verbal  authority  to  apply  the 
money,  when  paid  on  the  judgment,  to  the  payment  of 
his  debt.  That  authority  ceased  on  the  death  of  Rogers. 
The  money  being  collected  after  Rogers's  death,  belonged 
to  his  administrator.  The  following  are  authorities  on 
the  subject:  Where  a  power  was  given,  coupled  with  an 
interest,  namely,  a  power  to  a  creditor  to  sell  a  share  in  a 
vessel,  out  of  which  he  was  to  pay  his  own  debt,  it  was 
held  to  be  at  once  revoked  by  the  death  of  the  debtor  who 
had  given  it.  A  power  coupled  with  an  interest,  said 
Lord  EUenborough,  cannot  be  revoked  by  the  person  grant- 
ing it;  but  it  is  necessarily  revoked  by  his  death.  How 
can  a  valid  act  be  done  in  the  name  of  a  dead  man? 
Watson  v.  King,  4  Camp.  272,  S.  C— 1  Stark.  R.  121. 
And  the  same  point  seems  to  have  been  determined  in  a 
case  in  equity,  where  a  power  to  a  creditor  to  receive  a 
debt,  expressly  for  the  purpose  of  liquidating  the  claim  of 
the  creditor,  unaccompanied,  however,  by  any  actual  as- 
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signment  of  the  debt,  or  by  any  security  to  which  the 
power  might  have  been  ancillary,  was  held  to  be  revoked 
by  the  death  of  the  principal.  Lepard  v.  Vernon,  2  Ves. 
and  Beam.  51. — Patey  on  Agency,  186. 

Per  Curiam. — The  judgment  is  affirmed  with  5  percent 
damages  and  costs. 

D.  Mace,  for  the  appellants. 

H.  W.  Chase,  for  the  appellee. 


Tuesday, 
October  22. 


Chandler,  Administrator  of  Sherman,  v.  Swisher. 

The  administrator  filed  in  the  clerk's  office  of  the  Warren  Circuit  Court  a 
transcript  of  the  proceedings  in  a  suit  in  the  Probate  Court  of  that 
county,  in  which  he  was  defendant  and  5.  plaintiff.  The  transcript 
showed  that  two  promissory  notes,  executed  by  the  intestate  and  paya- 
ble to  S.,  were  filed  as  the  cause  of  action;  that,  the  cause  was  continued; 
that  the  administrator  filed  pleas  which  led  to  issues  of  fact;  that  the 
parties  submitted  the  cause  and  judgment  was  rendered  in  favor  of  5. 
Appeal  to  the  Circuit  Court.  5.  moved  for  a  dismissal  of  the  appeal 
because  there  was  no  assignment  of  errors.  Held,  that  had  the  notes 
been  filed  in  a  case  where  the  administrator  had  petitioned  to  settle 
the  estate  as  insolvent,  and  the  Probate  Court  had  determined  that  the 
estate  was  insolvent,  the  trial  of  the  appeal  would  have  been  on  its 
merits;  but  that  this  case  was  before  the  Circuit  Court  as  a  Court  of  er- 
ror, and  this  Court  had  no  jurisdiction  of  the"  case. 

ERROR  to  the  Warren  Circuit  Court. 

Blackford,  J. — In  June,  1848,  Chandler,  administrator 
of  Sherman,  filed  in  the  clerk's  office  of  the  Warren  Cir- 
cuit Court  a  transcript  of  the  proceedings  in  a  suit  in  the 
Probate  Court  of  that  county,  in  which  suit  Stmsfwr  was 
plaintiff,  and  Chandler,  administrator  as  aforesaid,  was 
defendant.  That  transcript  states  that  copies  of  two  pro- 
missory notes  executed  by  the  intestate,  and  payable  to 
Swisher,  were  filed  as  the  cause  of  action ;  that,  at  the 
November  term,  1847,  of  the  Probate  Court,  the  cause  was 
ordered  to  be  docketed,  and  to  stand  for  trial  at  the  then 
next  term  of  the  Court;  that,  at  the  February  term,  1848, 
the  cause  was  continued;    and  that,  at  the  next  May 
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term,  the  parties  appeared,  and  Chandler  filed  two  pleas    May  Term, 

which  led  to  issues  in  fact.     The  said  transcript  further - — 

states,  that  the  parties  submitted  the  cause  to  the  Probate     CaA£DLl:a 
Court,  and  that  judgment  was  there  rendered  in  favor  of     Swmdkr. 
Swisher. 

Chandler  appealed  to  the  Circuit  Court. 

In  the  Circuit  Court,  when  the  cause  was  called, 
Swisher  moved  for  a  dismissal  of  the  appeal  because 
there  was  no  assignment  of  errors.  Chandler  opposed 
the  motion,  on  the  ground  that  he  had  a  right  to  a  trial 
on  the  merits.    The  motion  was  granted. 

The  only  question  is,  whether  the  Circuit  Court  was  to 
try  the  cause  on  the  merits,  or  to  determine  it  merely  as 
a  Court  of  error. 

Had  the  notes  sued  on  been  filed  in  a  case  where  the 
administrator  had  put  in  a  petition  to  settle  the  estate  as 
insolvent,  and  the  Probate  Court  had  determined  that  the 
estate  was  insolvent,  the  trial  of  the  appeal  would  have 
been  on  the  merits.  R.  S.  1843,  p.  539.  It  does  not  ap- 
pear, however,  that  the  present  is  such  a  case. 

There  is  a  statute  authorizing  suits  against  administra- 
tors to  be  brought  in  the  Probate  Court.  R.  S.  1843,  p, 
664.  And  this  suit,  as  the  record  presents  it,  must  be 
considered  to  have  been  brought  under  that  statute.  In 
cases  so  brought,  an  appeal  lies  from  the  judgment  of 
the  Probate  Court  to  the  Supreme  or  Circuit  Court,  at  the 
option  of  the  appellant,  but  the  Court  to  which  the  ap- 
peal is  taken  acts  only  as  a  Court  of  error.  R.  S.  1843, 
pp.  668-9. 

This  cause  was  before  the  Circuit  Court  as  a  Court  of 
error,  and  was  disposed  of  by  that  Court  as  a  Court  of 
error.  The  consequence  is,  that  we  have  no  jurisdiction 
of  the  case. 

Per  Curiam. — The  writ  of  error  is  dismissed. 

R.  A.  Chandler,  for  the  plaintiff. 

B.  T.  Gregory,  for  the  defendant. 
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Reddington  v.  Julian  and  Wife,  for  the  Use  of  Corwik. 

Where  evidence  is  objected  to,  the  record  must  show  that  the  grounds  of 
objections  were  pointed  out  to  the  Court  at  the  time,  or  it  will  be  pre- 
sumed that  the  evidence  was  rightly  admitted. 

The  statute  of  limitations  does  not  bar  actions  on  judgments  which  have 
been  rendered  more  than  twenty  years,  but  only  raises  a  presumption  of 
their  payment  by  the  lapse  of  time. 

The  effect  of  such  presumption  is,  that  the  defendant  may  rely  upon  it  as 
prima  facie  proof  of  payment ;  and  when  rebutting  evidence  is  offered, 
the  jury  are  to  determine  whether  it  is  reasonable  to  believe  that  the 
judgment  has  not  been  paid,  notwithstanding  the  lapse  of  time. 

ERROR  to  the  Decatur  Circuit  Court. 

Smith,  J. — This  was  an  action  of  debt  brought  by  the 
defendants  in  error  against  the  plaintiff,  in  October,  1845, 
upon  a  judgment  of  the  Court  of  Common  Pleas  of  War- 
ren county,  Ohio,  rendered  in  March,  1823. 

Pleas — payment  and  nul  ticl  record.  There  was  a  trial 
upon  the  issues  raised  by  these  pleas,  which  resulted  in  a 
judgment  for  the  plaintiff. 

By  a  bill  of  exceptions  it  appears  that  the  plaintiff  of- 
fered in  evidence  a  certified  copy  of  the  record  of  the 
judgment  upon  which  the  suit  was  brought,  and  some 
oral  testimony  relative  to  admissions  of  the  defendant 
below  that  the  said  judgment  had  not  been  paid  or  satis- 
fied. The  defendant  objected  "  severally  and  separately 
to  every  portion  of  said  evidence  so  offered  and  intro- 
duced by  the  plaintiff,"  but  as  the  grounds  of  the  objec- 
tion are  not  stated,  the  ruling  of  the  Court  below  on  those 
points  cannot  now  be  assigned  for  error. 

The  defence  principally  relied  on  by  the  plaintiff  in 
error  appears  to  be,  that  the  suit,  not  having  been  com- 
menced within  twenty  years  after  the  rendition  of  the 
judgment,  is  barred  by  the  statute  of  limitations,  and  that 
the  acknowledgments  proved  are  not  sufficient  to  take 
the  case  out  of  the  statute. 

The  statute  law  of  this  state  upon  that  subject  is  con- 
tained in  the  5th  article,  c.  40,  R.  S.  It  commences 
with  101st  section,  which  enacts  that  certain  actions  shall 
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be  commenced  within  six  years,  and  not  afterwards.   The    May  Term, 

next  section  expressly  declares  that  judgments  of  any  1_ 

Court  of  record  of  this  state,  or  of  the  United  States,  or  RBDDiNW0M 
of  any  state  or  territory  of  the  United  States,  shall  not  be  Juluh. 
subject  to  the  provisions  of  the  previous  section.  The 
next  three  sections  limit  the  time  within  which  actions 
shall  be  brought  for  assault  and  battery,  for  slander,  or 
upon  any  act  of  the  legislature;  and  the  107th  section 
provides  that  "  all  personal  actions  upon  any  contract, 
not  limited  by  the  provisions  of  the  foregoing  sections  of 
this  article,  shall  be  brought  within  twenty  years  after  the 
accruing  of  the  cause  of  action,  and  not  afterwards." 
Possibly,  if  the  statute  contained  nothing  more  on  the 
subject,  a  judgment  might  be  construed  to  be  a  contract 
within  the  meaning  of  the  107th  section.  But  another 
section  (s.  121)  enacts,  "  that  every  judgment  and  de- 
cree in  any  Court  of  record  of  the  United  States,  or  of 
this  or  any  other  state,  shall  be  presumed  to  be  paid  and 
satisfied  at  the  expiration  of  twenty  years  after  the  judg- 
ment or  decree  was  rendered."  This  section  would  be 
superfluous  and  inoperative,  if,  by  the  previous  sections, 
actions  on  judgments  were  barred  at  the  lapse  of  twenty 
years,  and,  as  we  find  no  other  provisions  of  the  statute 
limiting  actions  on  judgments,  we  think  it  cannot,  with 
propriety,  be  cdhstrued  to  limit  the  time  within  which  such 
actions  may  be  brought;  and  that  the  intention  of  the  legis- 
lature with  respect  to  such  actions  was,  that,  when  brought, 
a  presumption  of  payment  should  be  raised  by  the  lapse 
of  time. 

With  regard  to  what  is  meant  by  a  presumption  of  pay- 
ment, there  cannot  be  any  difficulty.  The  Courts,  long 
since,  and  in  the  absence  of  any  statute  on  the  subject, 
adopted  the  same  rule  with  regard  to  bonds  and  other 
specialties,  namely,  that  a  presumption  *  of  payment  was 
raised  by  the  lapse  of  twenty  years,  and  the  effect  of  such 
presumption  was,  that  the  defendant  might  rely  upon  it 
as  prima  facie  proof  of  payment.  Oswald  v.  Leigh,  1 
Durn.  &  E.  270.— Dunlop  v.  Ball,  2  Cranch,  180.  It  is 
not  conclusive  proof,  but  may  be  submitted,  and  when 
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May  Term,    rebutting  evidence  is  offered,  the  question  is  to  be  left  to 
-  the  determination  of  the  jury,  whether,  on  the  whole,  it 


Kl*0H  is  reasonable  to  believe,  notwithstanding  the  lapse  of 
Wsaihibaix.  time,  that  the  judgment  has  not  been  paid.  Jay  v.  Ad- 
ams,  26  Maine  R.  333. 

In  the  present  case  we  think  there  was  sufficient  evi- 
dence to  warrant  the  finding  that  the  judgment,  which 
forms  the  foundation  of  the  suit,  was  not  paid,  and,  as 
the  action  is  not  barred  by  the  statute  of  limitations,  the 
judgment  of  the  Circuit  Court  in  the  premises  must  be 
affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

C.  H.  Test  and  /.  S.  Scobey,  for  the  plaintiff. 

A.  Davison,  for  the  defendants. 


Kinch  and  Another  v.  Weatherall  and  Another. 

Debt  before  a  justice,  and  appeal  to  the  Circuit  Court.  The  record  states 
that  the  parties  appeared,  and  "the  issues  being  joined,"  the  jury  found 
for  the  plaintiffs.  It  was  objected  that  there  was  a  trial  without  an 
issue.  Held,  that  the  case  was  to  be  considered  as  originating  before  a 
justice,  and,  therefore,  the  omission  to  file  a  forma^replication  was  not 
sufficient  ground  to  reverse  the  judgment. 

Monday,  ERROR  to  the  Tippecanoe  Court  of  Common  Pleas. 

Smith,  J. — Debt  by  the  defendants  in  error  against  the 
plaintiffs  in  error,  commenced  before  a  justice  of  the 
peace.  The  cause  of  action  filed  was  a  lease  granted 
to  the  defendants  below,  by  the  plaintiffs,  of  certain 
premises,  for  an  agreed  sum  per  annum,  payable  quar- 
terly, with  an  indorsement,  stating  that  the  defendants 
were  indebted  90  dollars  for  rent  in  arrear.  The  defend* 
ants  below  filed  a  plea  alleging  that  they  were  evicted 
from  a  part  of  the  premises  by  a  third  person,  under  a 
paramount  title,  and  they,  therefore,  abandoned  the  pre- 
mises before  the  expiration  of  the  lease,  and  before  any 
part  of  the  rent  Bued  for  became  due  and  payable.    The 


T)P  THE  STATE  OF  INDIANA.  827 

justice  then  certified  the  case  to  the  Tippecanoe  Circuit    Ma7 Te™. 
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Court,  on  the  ground  that  the  pi  6a  put  in  issue  the  title  - 

to  real  estate,  under  the  provision  of  the  Revised  Sta-    The^tatb 

tutes,  p.  872.     The  suit  was  afterwards  transferred  to  the        PoOL- 

Tippecanoe  Court  of  Common  Pleas.     The  record  states 

that  after  several  continuances  the  parties  appeared,  and 

" the  issues  being  joined"  a  jury  came,  who  found  for  the 

plaintiffs,  and  assessed  their  damages  at  102  dollars  and 

31  cents.    Motions  in  arrest  of  judgment  and  for  a  new 

trial  were  overruled,  and  judgment  was  rendered  on  the 

verdict. 

The  error  assigned  is,  that  there  was  a  trial  without  an 
issue. 

The  record  does  not  show  that  any  written  replication 
was  filed ;  but  we  think  the  case  is  to  be  considered  as 
originating  before  a  justice  of  the  peace,  and  that,  there- 
fore, the  omission  to  file  a  formal  replication,  is  not  suffi- 
cient ground  to  reverse  the  judgment. 

Per  Curiam, — The  judgment  is  affirmed*with  costs,  dtc. 

/.  Pettit  and  S.  Huff,  for  the  plaintiffs. 

Z.  Baird,  for  the  defendants. 


The  State  v.  Pool. 

The  15th  and  20th  flections  of  c.  36  of  R.  S.  1843,  on  the  subject  of  officers 
returning  certificates  of  marriage,  do  not  create  a  distinct  offence  each 
month  after  the  expiration  of  three  months  the  officers  so  solemnising 
the  marriage  shall  fail  to  file  such  certificate. 

ERROR  to  the  Fountain  Circuit  Court.  Monday, 

Smtth,  J.— This  was  an  indictment  found  in  March,  1849,  0ctober  *■ 
against  Pool,  a  justice  of  the  peace,  charging  him  with 
having  solemnized  a  marriage  in  August,  1845,  and  with 
having  failed  to  file  in  the  clerk's  office  a  certificate  there- 
of within  three  months  after  the  said  marriage  was 
solemnized,  and  "for  a  long  time  thereafter,  to-wit,  to  the 
finding  of  the  "  indictment.  The  indictment  was  quashed, 
on  motion. 
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May  Term,        it  was  founded  on  the  15th  and  20th  sections  of  chapter 

" —  35,  Revised  Statutes,  which  are  as  follow: 

Thb  Statu        "Sect.  15.  Every  person  who  shall  solemnize  any  mar- 

Pool.        riage  by  virtue   of  the  provisions  of  this  article,  shall, 

within  three  months  thereafter,  file  a  certificate  thereof  in 

the  clerk's  office  of  the  county  in  which  such  marriage 

was  solemnized." 

"Sect.  20.  If  any  person,  having  solemnized  a  mar- 
riage, shall  fail  or  neglect  to  file  a  certificate  thereof  in 
the  proper  clerk's  office,  as  in  this  article  required,  he 
shall,  upon  conviction  thereof,  upon  indictment  in  any' 
Court  having  competent  jurisdiction,  be  fined  the  sum  of 
5  dollars  for  every  month  he  shall  continue  to  fail  or 
neglect  to  file  such  certificate,  from  and  after  the  expira- 
tion of  the  time  within  which  he  is  required  by  this  article 
to  file  the  same." 

One  of  the  reasons  given  for  quashing  the  indictment 
is,  that  it  appears  upon  its  face  that  the  prosecution  is 
barred  by  the  statute  of  limitations. 

The  3d  section  of  chapter  54  R.  S.  is  as  follows : 

"  All  prosecutions  for  offences,  the  punishment  of  which 
is  fine  only,  and  of  which  the  Circuit  Court  has  juris- 
diction, shall  be  commenced  within  one  year  after  the 
commission  of  the  offence,  and  not  afterwards." 

The  counsel  for  the  state  contends  that  the  defendant 
is  liable  to  be  prosecuted  for  his  failure  to  file  a  certificate 
during  the  months  falling  within  the  year  immediately  pre- 
ceding the  pending  indictment,  though  a  prosecution  for 
failure  to  file  a  certificate  during  the  months  intervening 
between  the  period  of  three  months  after  the  marriage 
was  solemnized,  and  that  commencing  one  year  before  the 
indictment  was  found,  is  barred  by  the  statute. 

Under  the  well  known  rule  that  penal  statutes  must  be 
construed  strictly,  we  think  this  position  is  not  tenable. 

The  offence  contemplated  by  the  15th  section  of  the 
statute  is  the  failure  to  file  a  certificate  of  the  marriage 
within  three  months  thereafter.  The  20th  section  pre- 
scribes the  penalty  for  such  failure,  which  is  5  dollars  for 
each  month  which  shall  have  elapsed  from  the  time  with- 
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in  which  he  is  required  to  file  the  certificate,  and  that  of   May  Term, 

the  finding  of  the  indictment,  during  which  he  shall  have ' 

continued  to  fail  or  neglect  to  perform  that  duty.  We  B^1E 
do  not  think  these  sections  should  be  construed  to  create  Mamtk. 
a  new  distinct  offence  each  month  after  the  expiration  of 
three  months  the  person  solemnizing  the  marriage  shall 
fail  to  file  such  certificate.  If  such  was  the  case,  the  pro- 
secutor could  not  be  permitted  to  prove  several  distinct 
offences  under  one  count. 

Per  Curiam. — The  judgment  is  affirmed. 

iJ.  A.  Chandler,  for  the  state. 


Baer  v.  Martin. 

To  sustain  an  action  of  replevin  it  is  necessary  for  the  plaintiff  to  prove 
either  an  unlawful  taking  or  an  unlawful  detainer. 

ERROR  to  the  Carroll  Circuit  Court.  Monday, 

Blackford,  J. — This  was  an  action  of  replevin  brought  Orto6er28- 
by  John  Martin  against  Michael  Baer,  before  a  justice  of 
the  peace.    Judgment  by  the  justice  for  the  defendant. 

The  plaintiff  appealed  to  the  Circuit  Court. 

The  cause  was  submitted  to  the  Court  without  a  jury. 
Judgment  for  the  plaintiff. 

The  cause  of  action  filed  was  for  the  unlawful  taking 
and  the  unlawful  detainer  of  a  certain  grey  mare  of  the 
value  of  50  dollars. 

The  defendant  was  entitled  to  the  general  issue ;  the 
cause  having  originated  before  a  justice  of  the  peace. 

The  record  contains  all  the  evidence. 

The  following  are  the  material  facts  proved : 

One  William  Martin  recovered  a  judgment  for  25  dol- 
lars, before  a  justice  of  the  peace,  against  the  present  de- 
fendant, Baer.  The  mare  now  in  dispute  was  sold  under 
an  execution  on  that  judgment  to  the  present  plaintiff, 
John  Martin.  There  was  no  evidence  as  to  who  had 
possession  of  the  mare  at  the  time  of  the  sale  or  at  any 
other  time.  There  was  no  demand  of  the  mare  proved 
to  have  been  made  by  the  plaintiff  on  the  defendant. 
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There  can  be  no  doubt  but  that  the  judgment  for  the 
plaintiff  is  not  supported  by  the  evidence.  To  enable 
the  plaintiff  to  recover,  it  was  necessary  for  him  to  prove 
either  an  unlawful  taking  or  an  unlawful  detainer.  In 
this  case  he  did  neither. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings.     Costs  here. 

Z.  Bairdy  for  the  plaintiff. 

D.  D.  Pratt  and  /.  W.  Wright,  for  the  defendant. 


Wiley  v.  Doe  on  the  Demise  of  Meynecke. 


Monday, 
OctobtrZS. 


Ejectment.  The  following  instructions  were  asked  and  refused:  1.  "To 
make  a  line  between  the  parties  on  the  supposed  fence,  by  consent  and 
agreement,  it  must  be  shown  that  this  fence,  or  pretended  line,  had  a 
fixed,  certain,  and  established  locality,  and  if  the  pretended  fence  or  line 
was  shifting,  the  jury  should  not  find  for  the  plaintiff;"  2.  "  If  it  has 
been  proved  that  the  plaintiff,  or  those  under  whom  he  claims,  at  any 
time  within  twenty  years  befoie  the  commencement  of  this  suit,  acknow- 
ledged the  right  and  title  of  the  defendant  in  the  premises  in  dispute, 
the  statute  of  limitations  does  not  apply,  nor  can  the  plaintiff  set  up  an 
adverse  possession  so  as  to  enable  him  to  sustain  this  action."  Held, 
that  the  instructions  were  rightly  refused. 

HMt  also,  that,  as  the  transcript  says  there  was  evidence  on  this  subject, 
but  does  not  give  it,  the  evidence  may  have  authorized  the  refusal  of 
these  instructions,  and  this  Court  will  so  presume. 

ERROR  to  the  Franklin  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment,  in 
which  Wiley  was  the  defendant.  Plea — not  guilty.  Ver- 
dict and  judgment  for  the  plaintiff. 

On  the  trial,  the  defendant  asked  the  following  instruc- 
tion to  the  jury: 

"  To  make  a  line  between  the  parties  on  the  supposed 
fence,  by  consent  and  agreement,  it  must  be  shown  that 
this  fence,  or  pretended  line,  had  a  fixed,  certain,  and 
established  locality;  and  if  the  pretended  fence  or  line 
was  shifting,  uncertain,  and  frequently  moved,  the  jury 
should  not  find  for  the  plaintiff." 
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This  instruction  was  correctly  refused.    If  the  parties    May  Term, 

1850. 


once  agreed  that  a  certain  fence  was  on  the  line  between  . 
them,  that  fence  might,  surely,  be  afterwards  frequently  .  Kkxt 
moved  under  circumstances  which  would  not  affect  the  Oabk. 
line  before  agreed  on. 

The  defendant  also  asked  the  following  instruction : 

"  If  it  has  been  proved  to  your  satisfaction  that  the 
plaintiff,  or  those  under  whom  he  claims,  at  any  time 
within  twenty  years  before  the  commencement  of  the  suit, 
acknowledged  the  right  and  title  of  the  defendant  in  the 
premises  in  dispute,  the  statute  of  limitations  does  not 
apply,  nor  can  the  plaintiff  set  up  an  adverse  possession, 
so  as  to  enable  him  to  sustain  this  action." 

This  instruction  was  also  rightly  refused.  Assuming 
the  instruction  to  be  otherwise  correct,  it  is  liable  to  the 
following  objection:  The  acknowledgment  mentioned  in 
it  may  have  been  made  by  a  person  under  whom  Mey- 
necke  claims,  after  that  person  had  transferred  his  right 
and  possession  to  Meynecke.  In  that  case,  the  acknow- 
ledgment would  not  be  evidence  against  Meynecke. 

The  transcript  says  there  was  evidence  on  the  subject 
of  those  instructions ;  but  it  does  not  give  us  the  evidence. 
It  is  evident  that  there  may  have  been  evidence  that  au- 
thorized the  refusal  of  the  instructions ;  and  we  must  pre- 
sume that  there  was. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

/.  B.  Sleith,  for  the  plaintiff. 

/.  Ryman,  for  the  defendant. 


Kelly  v.  Case. 

A 

In  an  action  on  a  promissory  note  for  goods  sold,  Ac,  the  defendant  may 
reduce  the  agreed  price  of  the  articles  sold  by  proving  what  the  differ- 
ence was,  at  the  time  of  delivery,  between  the  articles  as  they  actually 
were  and  what  they  ought  to  have  been  according  to  the  contract ;  but 
the  damages  which  may  have  arisen  from  the  defect  of  the  articles, 
most  be  recovered,  if  they  are  recoverable  at  all,  by  a  separate  suit. 
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May  Term,        ERROR  to  the  Franklin  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 


Kjbllt 

Y. 


Case  against  Kelly  upon  a  promissory  note  for  the  pay- 
Cask.        ment  of  550  dollars.     The  defendant  pleaded  nil  debet. 
Monday,         Verdict  and  judgment  for  the  plaintiff  for  444  dollars  and 
0cto*ef38-       30  cents. 

On  the  trial,  the  defendant  took  the  following  bill  of 
exceptions : — 

Be  it  remembered  that,  on,  &c,  the  above  cause  came 
on  to  be  tried  before  said  Court  and  a  jury,  and  that, 
upon  said  trial,  the  defendant  (after  having  proved  that 
the  note  sued  on  was  given  for  an  engine  and  boilers 
purchased  of  plaintiff  by  defendant  to  propel  a  steam 
saw-mill;  and  that,  upon  such  sale,  the  plaintiff  repre- 
sented such  engine  and  boilers  to  be  in  a  good  condition 
for  running;  and  after  having  also  given  evidence  tend- 
ing to  show  that  said  boilers,  at  the  time  of  the  sale  there- 
of as  aforesaid,  had  several  holes  in  them,  in   conse- 
•  quence  of  which  they  were  wholly  unfit  for  use  until  re- 
paired;  and  that  the  plaintiff,  at  the  time  of  the  sale, 
knew  such  unsoundness;)  offered  to  prove  that,  at  the 
#  V"  *        l™e  of  making  said  purchase,  his  saw-mill  was  ready  to 
*  %  ..receive  the  machinery  and  go  into  operation,  but  because 

of  §aid  defects,  the  defendant  was  compelled  to  suffer 
••  n  and  permit  his  said  mill  to  stand  still  about  two  months, 
that  being  the  time  required  to  repair  the  boilers  and 
4  m%  make  them  fit  for  use ;  which  evidence  was  objected  to 
by  the  plaintiff,  on  the  ground  that,  under  the  issue  in  this 
case,  the  defendant  could  only  recoupe,  from  the  amount 
of  the  note,  the  difference  between  the  value  of  the  ma- 
chinery as  it  really  was,  and  its  value  in  the  condition  re- 
presented by  the  plaintiff  as  aforesaid:  which  objection 
the  Court  sustained,  and  refused  to  let  the  evidence  so 
offered  by  the  defendant  go  to  the  jury.  To  which  opin- 
ion the  defendant  excepts,  &c. 

The  only  question  in  this  cause  is,  whether  or  not  the 
testimony  mentioned  in  the  bill  of  exceptions,  as  offered 
by  the  defendant,  ought  to  have  been  admitted. 
We  have  no  doubt  but  that  the  evidence  was  correctly 
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rejected.    The  doctrine  in  these  cases  is  this :    The  de-   M*y  TeTm» 

|QtA 

fendant  may  reduce  the  agreed  price  of  the  articles  sold, 


by  proving  what  the  difference  was,  at  the  time  of  deli-  "J"11 
very,  between  the  engine  and  boilers  as  they  actually  OumrwoHAic. 
were,  and  what  they  ought  to  have  been  according  to  the 
contract.  As  to  the  damages  in  this  case,  which  may 
have  arisen  from  the  delay  in  the  operations  of  the  mill, 
they  must  be  recovered,  if  they  are  recoverable  at  all,  by 
a  separate  action.  This  has  been  held  to  be  the  law  in 
the  case  of  a  sale  of  goods  with  warranty,  or  of  work  to 
be  performed,  or  of  goodB  to  be  supplied,  according  to  a 
contract.    Mendel  v.  Steely  8  Mees.  &  Welsb.  858. 

Per  Curiam. — The  judgment   is  affirmed  with  5  per 
cent,  damages  and  costs. 

6.  Holland  and  /.  Ryman,  for  the  plaintiff. 

J.  D.  Howland,  for  the  defendant. 


Cunningham  v.  Cunningham. 

When  a  divorce  has  been  granted  on  account  of  the  misconduct  of 
parties,  the  wife  cannot  afterwards  claim  dower  in  the  husband's 
under  the  R.  S.  1843,  s.  57,  p.  604. 


ERROR  to  the  Tippecanoe  Court  of  Common  Pie 
Blackford,  J. — This  was  a  bill  in  chancery  file 
Nancy  Cunningham  against  John  Cunningham,  for  do 
in  certain  lands  in  Tippecanoe  county. 

The  bill  states,  inter  alia,  that  the  complainant  and  the 
defendant  had  been  formerly  married;  that,  during  the 
coverture,  the  defendant  was  seized  in  fee,  or  otherwise 
well  entitled  as  an  estate  of  inheritance,  of  various  tracts 
of  land  (the  lands  are  here  described);  that  the  complain- 
ant afterwards  filed  a  bill  in  chancery  against  the  defend- 
ant, her  then  husband,  for  a  divorce,  and  obtained  a  de- 
cree by  which  said  marriage  was  dissolved.  The  bill  here 
sets  out  the  record  of  said  suit  for  a  divorce.  That  re- 
cord, after  setting  out  the  bill  and  answer  in  the  suit  (the 
evidence  not  being  inserted),  proceeds  as  follows :    "  And, 
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May  Term,    on  motion,  the  cause  is  set  down  for  final  hearing  and  de- 
cree  upon  bill,  answers,  and  exhibits,  and  the  testimony 


Cunningham  Qf  witnesses ;  and  the  Court,  after  hearing  the  evidence 
Cunningham.  0f  the  parties  aforesaid,  and  the  arguments  of  counsel, 
and  being  sufficiently  advised  of  and  concerning  the  pre- 
mises, do  order,  adjudge,  and  decree,  that  the  marriage 
contract,  entered  into  and  existing  between  the  said  par- 
ties, be  and  the  same  is  dissolved,  set  aside,  and  held  for 
naught,  to  all  intents  and  purposes,  as  though  the  same 
had  never  been  solemnized.  And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  said  defendant  be,  and 
he  is  hereby,  enjoined  and  restrained  from  exercising  any 
ownership  or  control  over  any  of  the  personal  property 
to  which  he  was  entitled  by  virtue  of  the  said  marriage 
contract.  And  he  is  also  enjoined  and  restrained  from 
exercising  any  ownership  or  control  over  the  tract  of  land 
in  which  the  said  complainant  is  entitled  to  dower  by  vir- 
tue of  her  former  marriage.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  by  the  Court,  that  the  said  defendant 
pay  to  the  said  complainant  the  sum  of  100  (dollars,)  in  six- 
ty days  from  this  date,  as  a  compensation  for  that  amount 
of  property  which  came  to  the  hands  of  the  said  defend- 
ant by  virtue  of  the  said  marriage,  and  that  execution  be 
issued  to  collect  the  said  sum  of  money  as  in  other  cases. 
And  the  Court  being  satisfied,  by  the  evidence,  that  the 
said  complainant  and  defendant  are  both  guilty  of  mal- 
conduct  towards  each  other,  it  is  therefore  ordered,  ad- 
judged, and  decreed,  that  each  party  pay  one  half  the 
costs  accrued  herein.  And  this  divorce  is  not  granted 
upon  the  misconduct  of  the  said  defendant  alone,  but 
upon  the  misconduct  of  both  parties." 

The  present  bill,  after  setting  out  said  record,  alleges 
that  the  complainant  had,  on,  <fec,  more  than  thirty  days 
before  exhibiting  the  bill,  demanded  the  dower  of  the  de- 
fendant; but  that  he  had  refused  to  assign  the  same. 

The  bill  was  demurred  to  for  want  of  equity,  and  for 
want  of  jurisdiction  in  the  Court.  The  demurrer  was  sus- 
tained ;  and  a  decree  for  costs  rendered  against  the  com- 
plainant. 
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The  complainant,  to  sustain  this  bill,  relies  on  the  fol- 
lowing statutory  provision :  "  Whenever  a  divorce  shall 
be  decreed  on  account  of  the  misconduct  of  the  husband, 
the  wife  shall  be  entitled  to  dower  in  his  lands,  in  like 
manner  as  if  he  were  dead."     R.  S.  1843,  p.  604,  s.  57. 

It  is  very  clear  that  the  case  made  by  the  bill  does  not 
come  within  that  statute.  The  decree  expressly  states 
that  the  divorce  was  not  granted  upon  the  misconduct  of 
the  defendant  (that  is,  the  husband)  alone,  but  upon  the 
misconduct  of  both  parties. 

The  question  of  jurisdiction,  we  have  not  examined. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

R.  C.  Gregory,  for  the  plaintiff. 

Z.  Baird,  for  the  defendant. 
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Wormer  v.  Smith. 


Declaration  in  debt  aa  follows:  For  that  whereas  the  said  plaintiff 
heretofore,  to- wit,  on,  <fec,  at,  &c,  in  the  state  of  Ohio,  before  J.  B., 
who  was  then  and  is  now  an  acting  justice  of  the  peace,  and  who,  by 
virtue  of  the  statute  of  the  state  of  Ohio,  was  duly  elected,  commis- 
sioned, and  qualified,  and  possessed  jurisdiction  in  all  civil  cases  in,  etc., 
where  the  matter  in  dispute  did  not  exceed  100  dollars,  and  to  whose 
official  acts  full  faith  and  credit  are  due  and  ought  to  be  given  through- 
out the  United  States  and  elsewhere,  at  a  Court  then  and  there  holden  by 
said  justice  of  the  peace,  by  virtue  of  the  statute  aforesaid,  by  the  con- 
sideration and  judgment  of,  <fec.  Held,  that  the  allegation,  as  to  the  sta- 
tute,  was  good  on  general  demurrer.  Held,  also,  that  if  it  had  been  tra- 
versed, the  plaintiff  would  have  been  obliged  to  prove  that  there  was 
such  a  statute. 

ERROR  to  the  Fountain  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
Wormer  against  Smith.  The  suit  was  founded  on  the 
judgment  of  a  justice  of  the  peace  of  the  state  of  Ohio, 
for  78  dollars.  The  declaration  complains  of  the  de- 
fendant,— For  that  whereas  the  said  plaintiff,  heretofore, 
to- wit,  on,  &c,  at  Cleveland  township,  Cuyahoga  county, 
in  the  state  of  Ohio,  before  John  Bar,  who  was  then  and 
is  now  an  acting  justice  of  the  peace,  and  who,  by  virtue 


Monday, 
October  28. 
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May  Term,   0f  the  statute  of  the  state  of  Ohio,  was  duly  elected, 

' —  commissioned,  and  qualified,  and  possessed  jurisdiction 

Ellison      -n  ft|j  cjy.j  cageg  jn  the  B^  township  of  Cleveland,  where 

Cu*.  the  matter  in  dispute  did  not  exceed  100  dollars,  and  to 
whose  official  acts  full  faith  and  credit  are  due  and  ought 
to  be  given  throughout  the  United  States  and  elsewhere, 
at  a  Court  then  and  there  holden  by  said  justice  of  the 
peace,  by  virtue  of  the  statute  aforesaid,  by  the  consi- 
deration and  judgment  of,  &c.  (The  residue  of  the  de- 
claration is  in  the  usual  form.) 

General  demurrer  to  the  declaration  and  judgment  for 
the  defendant. 

The  only  objection  made  to  the  declaration  is,  that  the 
statute  of  Ohio,  mentioned  in  it,  is  not  set  out  more  par- 
ticularly. We  think,  however,  that  the  allegation  object- 
ed to  is  sufficient,  at  least  on  general  demurrer.  If  the 
allegation  had  been  traversed,  the  plaintiff  would  have 
been  obliged  to  prove  that  there  was  such  a  law  as  he  had 
alleged.  In  a  case  where  the  defence  depended  on  a 
foreign  law,  the  pleas  alleged  the  existence  of  the  law  in 
general  terms ;  and  the  pleas  were  replied  to  without  ob- 
jection.    Huber  v.  Steiner,  2  Bingh.  N.  C.  202. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Newell,  for  the  plaintiff. 

W.  H.  Mallory,  for  the  defendant. 


Ellison  v.  Cain. — In  Error. 

THIS  was  an  action  of  assumpsit  brought  by  Cain 
against  Thomas  and  William  Ellison.  The  declaration, 
which  contains  two  counts,  was  filed  in  April,  1848.  The 
first  count  is  on  a  promissory  note,  and  the  second  is  for 
money  had  and  received.  At  the  April  term,  1848,  the 
defendants  appeared  and  pleaded  non-assumpsit.  At 
the  September  term  following,  the  plaintiff  suggested  the 
sheriff's  return  to  the  writ  of  "  not  found,"  as  to  William 
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Ellison,  one  of  the  defendants.  The  defendants9  attorney 
then  withdrew  his  appearance ;  and  a  default  was  taken 
against  Thomas  Ellison.  There  was  afterwards  an  assess- 
ment of  damages,  and  then  final  judgment  rendered 
against  Thomas  Ellison  for  the  amount  assessed. 

This  judgment  must  be  reversed. 

The  plaintiff  in  error  contends  that,  as  the  appearance 
was  withdrawn,  the  plea  was  abandoned.  If  that  be  so, 
then  the  default  is  erroneous,  because  it  does  not  appear 
that  Thomas  Ellison  had  had  notice  of  the  suit.  Dixon  v. 
Boyer,  7  Blackf.  547. 

If  the  plea  be  considered  as  still  in,  notwithstanding 
the  withdrawal  of  the  attorney's  appearance,  then  the  de- 
fault is  erroneous,  betause  it  was  entered  over  an  issue 
to  the  country.     Maddox  v.  PuRiam,  5  Blackf.  205. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed for  further  proceedings.     Costs  here. 

A.  Ellison,  for  the  plaintiff. 

/.  B.  Howe,  for  the  defendant. 


May  Term, 
1850. 

Martih 

T. 

Woodruff. 


Martin  v.  Woodruff. 


If  a  judgment  be  reversed,  the  party  will  be  restored  to  all  that  he  has 
lost  by  occasion  of  the  judgment,  and  a  writ  of  restitution  will^be 
awarded. 

Where  the  plaintiff  has  execution,  and  the  money  is  levied  and  paid,  and 
that  judgment  is  afterwards  reversed,  the  party  shall  have  restitution 
without  a  scire  facias,  because  the  record  will  show  that  the  money  is 
paid,  and  there  is  a  certainty  of  what  is  lost ;  otherwise,  where  it  was 
levied  and  not  paid,  for  then  there  must  be  a  scire  facias  suggesting  the 
sum  levied. 

In  cases  where  a  writ  of  restitution  can  issue  at  once,  a  demand  is  not  re- 
quired before  commencing  the  suit. 

An  action  for  money  had  and  received  is  the  proper  remedy  in  these 
cases. 

ERROR  to  the  Lagrange  Circuit  Court.  Monday, 

Blackford,  J. — This  was  an  action  of  assumpsit  for  °€tober  ^ 
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May  Term,    money  had   and  received,  in   which   Woodruff  was  the 

" —  plaintiff  and  Martin  defendant. 

Mas™  Plea — the  general  issue.    Verdict  and  judgment  for 

Woodruff,     the  plaintiff! 

The  facts  are  as  follow:  One  Thomas  Atchison  had 
recovered  a  judgment  for  71  dollars  against  Jonathan 
Woodruff \  the  now  plaintiff.  In  November,  1843,  &  fieri 
facias  issued  on  said  judgment,  which  was  levied  on  the 
property  of  said  Woodruff.  In  February,  1844,  the  judg- 
ment-plaintiff, Atchison,  assigned  the  judgment  to  said 
Martin,  who  was  the  clerk  of  the  Court.  In  August, 
1844,  a  part  of  the  property  levied  on  as  aforesaid, 
namely,  84  sheep,  were  sold  by  the  sheriff  on  the  said 
execution  for  118  dollars.  The  slieriff  paid  the  money- 
received  on  this  sale,  except  a  small  sum,  to  said  Martin9 
who  had  directed  the  sheriff  in  making  the  levy,  and  who 
claimed  to  be  the  owner  of  the  judgment.  The  Supreme 
Court,  afterwards,  at  the  November  term,  1847,  reversed 
the  said  judgment,  and  remanded  the  cause  to  the  Circuit 
Court  for  further  proceedings.  Atchison  was  afterwards 
non-suited  in  the  said  cause  in  the  Circuit  Court. 

Upon  the  foregoing  facts,  the  Court  instructed  the  jury, 
that  if  they  should  find  for  the  plaintiff,  the  measure  of 
damages  would  be  the  money  made  on  the  execution 
with  interest. 

The  Court  refused  to  instruct  the  jury  that  the  plaintiff" 
was  not  entitled  to  recover,  unless  he  had  demanded  the 
money  of  the  defendant. 

We  do  not  think  there  is  any  error  in  this  case.  The 
defendant  is  entitled  to  no  benefit  from  a  judgment  which 
ought  not  to  have  been  recovered;  and  he  cannot  com- 
plain for  having  to  pay  back  the  money  to  the  real  owner 
of  it  with  interest.  The  language  of  the  books  is,  that  if 
judgment  be  reversed,  the  party  shall  be  restored  to  all 
that  he  has  lost  by  occasion  of  the  judgment,  and  a  writ 
of  restitution  shall  be  awarded.  Cro.  Jac.  699,  Sympson 
v.  Juxon.  Where  the  plaintiff  has  execution  and  the 
money  is  levied  and  paid,  and  that  judgment  is  after- 
wards reversed,  the  party  shall  have  restitution  without  a 
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scire  facias,  because  it  appears  on  the  record  that  the  Ma7  Term, 
money  is  paid,  and  there  is  a  certainly  of  what  was  lost ; 
otherwise,  where  it  was  levied  but  not  paid;  for  there 
must  then  be  a  scire  facias  suggesting  the  matter  of  fact, 
viz.,  the  sum  levied,  &c.  2  Will.  Saund.  101  ee. — 2 
Tidd's  Prac.  955. — Bingh.  on  Executions,  265.  The  case 
before  us  being  one  where  a  writ  of  restitution  might 
have  issued -at  once,  a  demand,  of  course,  could  not  be 
required  before  commencing  the  suit.  In  the  cases  in 
Maryland  and  New  York,  which  will  be  presently  cited, 
the  facts  are  stated,  and  the  suits  were  sustained,  though 
no  demand  appears  to  have  been  proved. 

It  has  been  sometimes  doubted  whether  an  action  for 
money  had  and  received  is  the  proper  remedy  in  .these 
cases;  and  there  is  a  dictum  by  an  English  Judge,  in  an 
old  case,  that  it  is  not.  Mead  v.  Death  et  al.,  1  Ld.  Raym. 
741 .  But  there  are  now  two  decisions  directly  in  favor 
of  the  action ;  and  we  think  they  ought  to  settle  the  ques- 
tion. Green  v.  Stone,  1  Harr.  &  Johns.  405. — Clark  v. 
Finney,  6  Cowen,  297.  (1.) 

Per  Curiam, — The  judgment  is  affirmed  with  3  per  cent. 
damages  and  costs. 

/.  B.  Howe,  for  the  plaintiff. 

E.  A.  McMahon,  for  the  defendant. 


(1)  Money  paid  on  a  judgment,  which  was  afterwards  reversed,  may  be 
recovered  back,  in  an  action  for  money  had  and  received,  unless  it  was 
equitably  due  when  the  judgment  was  rendered. — Green  v.  Stone]  1  Harr. 
&  Johns.  405. 

Where  the  money  was  paid  on  a  judgment  of  a  Court  of  Common  Pleas 
which  was  afterwards  reversed  on  error ;  held,  that  it  might  be  recovered 
back  in  an  action  of  indebitatus  assumpsit  for  money  had  and  received. 

The  Court  would  not  turn  the  party  round  to  the  antiquated  remedy  by 
scire  facias,  though  they  agreed  that  this  would  lie;  and  that  where  it  ap- 
pears on  the  face  of  the  record  that  the  money  had  been  paid,  a  writ  of 
restitution  may  issue,  even  without  a  scire  facias. 

Taking  a  promissory  note  as  payment  of  an  execution,  and  indorsing  it 
satisfied,  with  the  consent  of  the  plaintiff,  is  equivalent  to  the  payment  of 
money,  though  the  note  be  not  negotiable.  And  the  amount  of  such  a 
note  will  be  regarded  as  money,  in  an  action  for  money  had  and  received, 
on  a  reversal  of  the  judgment  upon  which  the  execution  issued. — Clark  vj 
Finney,  6  Cowen,  297. 
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Hay  Term, 
1850. 

Canal-Boat 

Odd  Fellow 

v. 

Stewart. 


Canal-Boat  Odd  Fellow  v.  Stewart  and  Another. 

Attachment  against  a  canal-boat  for  articles  furnished  for  the  boat  at  the 
request  of  the  master.  Attachment  was  served  on  the  boat  and  notice 
given  the  master.  The  justice's  record  shows  a  bond,  of  the  same  date  as 
the  attachment,  executed  by  the  master  and  H.t  conditioned  for  the  pay- 
ment of  all  demands  which  might  be  adjudged  in  said  cause  due,  which 
was  approved  by  the  justice.  The  transcript  does  not  sh)y  any  use  made 
of  the  bond.  No  motion  was  made  for  the  discharge  of  the  boat,  nor 
was  the  boat  discharged.  Judgment  against  the  boat.  Appeal  to  the 
Circuit  Court.  The  defendant  moved  to  dismiss,  on  the  ground  that  no 
judgment  could  be  rendered  against  the  boat,  which  motion  was  over- 
ruled, and  judgment  rendered  against  the  master  for  the  plaintiff's  de- 
mand, to  be  levied  of  the  Baid  canal-boat.  Held,  that  the  case  stood  as 
if  no  bond  had  been  given.  Held,  also,  that  the  motion  to  dismiss  was 
properly  overruled.  Held,  also,  that  the  judgment  of  the  Circuit  Court 
was  substantially  good. 


Monday, 
October 28. 


ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — An  attachment  was  issued  against  the 
canal-boat  Odd  Fellow,  by  a  justice  of  the  peace.  The 
suit  was  founded  on  an  account  for  articles  furnished  for 
the  boat  at  the  request  of  one  Logan,  then  master  of  the 
fcoat. 

The  attachment  was  returned  served  on  the  boat  and 
notice  given  to  one  McGwire,  master,  then  in  possession. 

There  is  a  bond,  of  the  same  date  with  the  attachment, 
copied  into  the  justice's  record,  executed  by  said  McGuire 
and  one  Hull,  conditioned  for  the  payment  of  all  demands 
which  should  be  adjudged  in  said  cause  to  be  due.  That 
bond  appears  to  have  been  approved  of  by  the  justice. 
The  transcript,  however,  does  not  show  that  any  use  was 
made  of  the  bond.  No  motion  was  made  before  the  jus- 
tice for  a  discharge  of  the  boat ;  nor  was  it  discharged. 
The  case  therefore  stands  as  if  no  bond  had  been  given. 
The  cause  proceeded,  before  the  justice,  to  judgment 
against  the  boat. 

There  was  an  appeal,  on  the  application  of  said  Mc- 
Guire, to  the  Circuit  Court. 

In  the  Circuit  Court,  the  defendant  moved  to  dismiss 
the  case,  on  the  ground  that  no  judgment  could  be  ren- 
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dered  against  the  boat.    This  motion  was  correctly  over-    May  Term, 
ruled;  the  boat  not  having  been  discharged.  1850. 

The  cause  was  afterwards  submitted  by  the  parties  to 
the  Court,  and  judgment  rendered  against  said  Logan  for 
the  amount  of  the  plaintiffs'  demand,  to  be  levied  of  the 
said  canal-boat,  Odd  Fellow.  That  is,  substantially,  a 
judgment  against  the  boat. 

We  have^xamined  the  evidence,  which  is  in  the  re- 
cord, and  are  of  opinion  that  it  sustains  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

A.  M.  Crane  and  E.  H.  Brackett,  for  the  plaintiff. 

R.  C.  Gregory \  for  the  defendants. 


Sherrard  v.  Nevius  and  Others. 

Debt  on  a  judgment  rendered  in  New  Jersey.  The  defendant  pleaded,  in 
his  second  plea,  that  one  M.  had  fraudulently  appeared  and  confessed  the 
action  without  any  authority  from  him  so  to  do,  and  that  he  had  neve^F 
had  any  notice  of  the  pendency  of  said  action.  The  third  plea  states 
that  the  defendant  did  not  appear,  either  in  person  or  by  attorney,  and  de- 
fend the  suit;  that  no  process  was  ever  served  upon  him;  and  that,  at  the 
time  of  the  trial  and  issuing  of  the  process,  he  resided,  and  still  resides, 
in  Indiana.  The  evidence  showB  that  the  defendant  and  W.  had  been 
partners  in  New  Jersey;  that  they  dissolved,  and  the  former  removed  to 
this  state,  and,  after  his  removal,  the  suit  was  instituted  in  New  Jersey, 
and  judgment  obtained.  The  process  in  that  suit  was  returned  not 
found  as  to  the  defendant;  that  M.  was  employed  by  W.  without  defend- 
ant's knowledge,  and  that  he  confessed  judgment  without  the  directions 
of  either  of  them.  There  is  no  evidence  that  the  defendant  had  any 
knowledge  or  notice  of  the  suit.  Held,  that  {he  suit  against  the  defend- 
ant on  said  judgment  was  not  sustainable. 

A  judgment  debtor  may  show,  to  avoid  the  effect  of  the  judgment,  that  the 
attorney  who  had  entered  an  appearance  for  him,  had  no  authority  so 
to  do. 


ERROR  to  the  Lake  Circuit  Court. 

Blackford,  J. — Nevius  and  others  brought  an  action  of 
debt  against  Wooley  and  Sherrard.  The  suit  was  found- 
ed on  a  judgment  rendered  in  the  Circuit  Court  of  War- 
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May  Term,   ren  county,  in  New  Jersey.    The  process  in  the  present 

! —  suit  was  returned,  as  to  Wooley,  not  found. 

8hk£aed         Sherrard  filed  three  pleas.    The  first  plea  was  rejected 
Netiub.      on  the  plaintiffs  motion.    The  second  plea,  so  far  as  it 
is  necessary  to  state  it,  is  as  follows : 

That  one  McMillan  had  fraudulently  appeared  and  con- 
fessed the  action  mentioned  in  the  declaration,  without 
any  authority  to  appear  and  answer  to  saM  action  for 
him  (Sherrard).  This  plea  also  avers,  that  this  defend- 
ant, Sherrard,  never  had  any  notice  of  the  pendency  of 
said  action  mentioned  in  the  declaration.    Verification. 

To  this  plea,  the  plaintiff  replied,  that  the  judgment 
had  not  been  obtained  by  fraud  in  manner  and  form  aa 
alleged.    Conclusion  to  the  country,  and  issue. 

The  following  is  the  third  plea:  That  he,  Sherrard , 
never  had  any  notice  of  said  suit;  that  he  did  not  appear, 
either  in  person  or  by  attorney,  and  defend  the  suit;  that 
no  process  was  ever  served  upon  him;  and  that  at  the 
time  of  the  trial,  and  at  the  time  of  the  issuing  of  the 
process,  he  resided,  and  still  resides,  in  the  state  of  Indi- 
ana.   Verification. 

*  Replication  to  the  third  plea,  that  said  defendant,  Sher- 
rard, appeared  to  said  action  by  his  attorney,  Henry  Mc- 
Millan.   Conclusion  to  the  country,  and  issue. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  evidence  is  spread  upon  the  record. 

It  appears  that  the  defendants,  Wooley  and  Sherrard, 
who  had  been  partners  in  the  milling  business  in  Bdvi- 
dere,  New  Jersey,  dissolved  their  partnership  in  1843,  and 
Sherrard  removed  to  the  state  of  Indiana.  Afterwards, 
in  September,  1844,  Nevius  and  others,  the  present  plain- 
tiffs, brought  the  suit  mentioned  in  the  present  declara- 
tion, against  said  Wooley  and  Sherrard,  and  in  December 
following,  obtained  the  judgment  now  sued  on.  The  pro- 
cess in  that  suit  in  New  Jersey  was  returned  served  on 
Wooley,  and  not  found  as  to  Sherrard.  The  transcript  of 
the  record  sued  on,  after  setting  out  the  declaration,  con- 
tains the  following  entries : 
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1 .  "  And  the  defendants,  by  Henry  McMillan,  their  at-   May  Term, 

torney,  come  and  defend  the  wrong  and  iiyury,  when,  &c, 1_ 

and  say  that  they  did  not  undertake  and  promise,"  &c;        SraaAaD 

2.  "  And  now,  <fec,  come,  as  well  the  defendants  as  the  Ksnvs. 
said  plaintiffs,  each  by  their  respective  attorneys ;  where- 
upon the  defendants,  by  their  attorney,  Henry  McMillan, 
relinquished  the  plea  by  him  above  pleaded,  and  con- 
fessed the  action  of  the  plaintiffs;  and  that  they  have  sus- 
tained damages,"  &c. 

There  then  follows  an  entry  of  the  judgment  now  sued 
on. 

It  appears,  by  the  evidence,  that  the  said  attorney, 
McMillan,  was  employed  by  said  Wooley  to  attend  to  said 
suit,  without  the  knowledge  of  said  Sherrard;  and  that 
he  confessed  the  judgment  without  the  direction  of  either 
of  them.  The  record  shows  that  the  process  was  not 
served  on  Sherrard;  and  there  is  no  evidence  whatever 
that  he  ever  had  any  knowledge  or  notice  of  the  suit. 
He  did  not  employ  McMillan,  nor  did  he  authorize  his 
employment,  to  attend  to  the  suit;  nor  was  there  any  ap- 
pearance by  Sherrard  to  said  suit,  unless  McMillan's  ap- 
pearance for  him,  as  above  described,  be  binding  upon  higt. 

From  this  state  of  facts,  we  are  satisfied  that  the  ap- 
pearance of  McMillan  for  Sherrard,  in  said  suit  com- 
menced after  the  dissolution  of  the  partnership  of  Wooley 
and  Sherrard,  was  without  authority,  and  is  void.  The 
judgment  must  be  considered  as  rendered  against  Sher- 
rard without  service  of  process,  without  notice,  and  with- 
out appearance.  The  suit  on  it,  therefore,  as  against 
him,  is  not  sustainable ;  and  the  issues  ought  to  have  been 
found  in  his  favour.  It  has  been  recently  decided  by  the 
Supreme  Court  of  the  United  States,  that  a  judgment-debt- 
or may  show,  to  avoid  the  effect  of  the  judgment,  that 
the  attorney  who  had  entered  an  appearance  for  him,  had 
no  authority  to  do  so.     Shelton  v.  Tiffen,  3  Howard,  164. 

Per  Curiam. — The  judgment  is  reversed  with  costs 
Cause  remanded  for  further  proceedings.     Costs  here. 

/.  W.  Chapman,  for  the  plaintiff. 

/.  L.  Jernegan,  for  the  defendant. 
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May  Term, 
1850. 

Evans 

T. 
MOBTOK. 


Monday, 
October  28. 


Evans  v.  Morton  and  Another. 

Demurrer  was  sustained  to  a  plea  in  abatement,  which  was  as  follows: 
That  the  writ  described  the  plaintiffs  as  Wm.  S.  T.  Morton  and  Lot.  No- 
ble, and  not  William  S.  T.  Morton  and  Lazarus  Noble,  as  stated  in  the 
declaration.  Held,  that  the  demurrer  was  rightly  sustained,  if  fox  no 
reason  than  that  oyer  of  the  writ  was  not  obtained. 

Quare,  whether,  if  oyer  of  the  writ  had  been  obtained,  the  variances  men- 
tioned in  the  plea  would  have  been  considered  material. 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Morton  and  another  against  Evans.  .  Two  counts — 
the  first  on  a  promissory  note ;  the  Becond  for  money  had 
and  received.  Plea  in  abatement;  demurrer  to  the  plea; 
and  the  demurrer  sustained.  The  plaintiff  entered  a  nolle 
prosequi  as  to  the  second  count.  A  default  was  taken  for 
want  of  a  plea;  and  final  judgment  rendered  for  the 
plaintiff  for  the  amount  of  the  note. 

The  only  error  assigned  is  the  sustaining  of  the  demur- 
rer to  the  plea  in  abatement.  That  plea  is  as  folio wb: 
That  the  writ  describes  the  plaintiffs  as  Wm.  S.  T.  Mor- 
taji  and  Lax.  Noble  y  and  not  William  8.  T.  Morton  and 
Lazarus  Noble,  as  stated  in  the  declaration. 

The  demurrer  to  the  plea  was  rightly  sustained,  on  this 
ground  if  no  other,  namely,  that  oyer  of  the  writ  was  not 
obtained.  The  writ  is  no  part  of  the  record,  unless  spe- 
cially made  so.  Shields  v.  Cunningham,  1  Blackf.  86.  The 
English  practice  formerly  was,  when  the  defendant  wished 
to  plead  in  abatement,  of  the  writ,  on  account  of  a  vari- 
ance between  the  writ  and  declaration,  to  procure  oyer  of 
the  writ.  The  English  Courts,  however,  long  since  adopt- 
ed a  rule  refusing  to  allow  oyer  of  the  writ;  and  have 
thus  wisely  prevented  many  frivolous  objections.  1  Tidd's 
Pract.  502.  We  have,  heretofore,  recognized  the  practice 
of  granting  oyer  of  the  writ  when  prayed  for  by  the  de- 
fendant. But  the  defendant  can  have  no  right  to  take 
advantage  of  the  variance  complained  of  in  this  case, 
until  he  has  obtained  oyer  of  the  writ.    The  law  on  this 
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subject  is  fully  stated,  and  the  authorities  cited,  in  How   May  Term, 
v.  McKinney,  1  McLean's  R.  319.  1850' 

We  shall  not  stop  to  inquire  whether,  if  oyer  of  the  Tr°^°v 
writ  had  been  obtained,  the  variances  mentioned  in  the  Howa&d. 
plea  would  have  been  considered  material. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 
damages  and  costs. 

/.  B.  Julian,  for  the  plaintiff. 

/.  S.  Newman,  for  the  defendants. 


Thompson  v.  Howard. 


The  mere  fact  that  the  defendants  are  partners  in  the  practice  of  medicine, 
does  not  render  them  jointly  liable  for  the  expenditures  of  each  other 
having  no  connection  with  their  partnership  business  as  physicians. 

ERROR  to  the  Sullivan  Circuit  Court.  5*^38 

Blackford,  J. — Howard  sued  James  8.  and  Samuel  A. 
Thompson,  in  assumpsit,  before  a  justice  of  the  peace. 
Verdict  and  judgment,  before  the  justice,  for  the  defend- 
ants, for  6  dollars  and  38  cents. 

The  plaintiff,  by  certiorari,  took  the  cause  to  the  Cir- 
cuit Court. 

The  following  is  the  cause  of  action : 

"  Sullivan,  January  25th,  1844. 

u  James  S.  Thompson  and  Samuel  A.  Thompson,  debtors 
to  Sanders  M.  Howard. 
"Boarding  from  the  11th  of  June,  1843,  till 

the  6th  of  December,  at  $1  50  per  week,-  •  •  •  $75  68 

"  Family  board, 3  00 

"Horse  feed, 3  00 

"One  pair  martingales,  •  • 50 

"One  pair  wrappers, 1  00 

"Turpentine, 25 

"  Seven  months'  washing, 7  00 


$90  43" 
The  defendants  put  in  a  claim  on  a  judgment  for  17 
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May  Term,   dollars  and  50  cents  against  the  plaintiff,  assigned  to 

! —  them  by  the  judgment-creditor.    They  were  entitled  to 

Tw^80S     the  benefit  of  the  general  issue  by  statute. 
Howiw>.  In  the  Circuit  Court,  at  the   October  term,  1844,  the 

death  of  James  S.  Thompson,  one  of  the  defendants,  was 
suggested. 

At  the  April  term,  1 845,  the  parties  appeared,  and  the 
Court  reversed  the  judgment  of  the  justice. 

At  the  April  term,  1846,  the  parties  appeared,  and  the 
cause  was  tried.  Verdict  and  judgment  for  the  plaintiff 
for  12  dollars  and  costs. 

On  the  trial,  the  plaintiff  proved  that  the  defendants 
Samuel  A.  and  James  S.  Thompson,  boarded  with  the 
plaintiff  from  the  month  of  June,  1843,  to  the  first  week 
in  December  of  that  year;  and  that,  during  that  time, 
they,  the  defendants,  were  partners  in  the  practice  of 
medicine.  The  plaintiff  also  proved  that  a  Mr.  Coffin's 
family  came  on  a  visit  to  the  defendants,  and  stayed  a 
day  and  night  at  plaintiff's  house.  He  also  proved  that 
boarding,  during  said  time,  was  worth  a  dollar  and  a  half 
a  week.  There  was  also  proof  that  the  plaintiff  let  the 
defendant,  James,  have  a  pair  of  martingales  and  a  pair 
of  leggins ;  and  that,  whilst  the  defendants  boarded  with 
the  plaintiff,  his  family  washed  for  them. 

That  was  all  the  plaintiff's  evidence;  and  there  was  no 
other  tending  to  prove  his  case. 

The  cause  presents  but  one  question,  and  that  is,  whe- 
ther the  Tlwmpsons,  who  were  partners  in  the  practice  of 
medicine,  were  liable,  as  such  partners,  to  any  of  the 
items  of  the  account  proved,  and  we  are  clearly  of  opin- 
ion that  they  were  not.  There  was  no  joint  contract 
proved.  The  mere  fact  that  the  defendants  were  part- 
ners in  the  practice  of  medicine,  does  not  render  them 
jointly  liable  for  the  expenditures  of  each  other  having  no 
connection  with  their  partnership  business  as  physicians. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.     Costs  here. 

/.  H.  Thompson,  for  the  plaintiff. 

/.  H,  Henry,  for  the  defendant. 
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May  Term, 
1850. 

Davis 

T. 


Davis  v.  Dietz. 

Where  execution  Has  issued  on  the  judgment  of  a  juBtice,  and  been  re- 
turned nulla  bona,  before  the  filing  of  the  transcript  in  the  Circuit  Court, 
it  is  not  necessary,  under  the  act  of  1838,  to  have  the  transcript  recorded. 

ERROR  to  the  Clark  Circuit  Court.  Monday, 

/)Wjilaa   Oft 

Blacktord,  J. — Dietz  sued  out  a  scire  facias  to  have 
execution  on  a  justice's  transcript.  There  was  a  judg- 
ment in  favor  of  the  plaintiff  awarding  execution. 

The  scire  facias,  which  was  directed  to  the  sheriff  of 
Clark  county,  is  substantially  as  follows : 

Whereas,  heretofore,  &c.,  before  Alexander  Marrs,  a 
justice,  &c,  the  plaintiff  recovered  judgment  against  the 
defendant  for  19  dollars,  as  appears  by  the  justice's  tran- 
script filed  in  the  clerk's  office,  which  transcript  shows 
that  a  fieri  facias,  issued  on  said  judgment,  had  been  re- 
turned nulla  bona;  and  execution  thereof  still  remains  to 
be  made.  The  said  judgment  is  still  in  force;  and  the 
plaintiff  suggests,  as  certified  by  the  justice,  that  the  de- 
fendant has  lands  in  said  county;  you  are,  therefore, 
commanded  to  make  known  to  the  defendant,  &c. 

The  defendant  pleaded  as  follows :  That,  at  the  time 
of  the  issuing  said  scire  facias,  the  said  transcript  had  not 
been  recorded  in  the  Circuit  Court. 

Afterwards,  at  the  same  term  at  which  said  plea  was 
filed,  the  plaintiff  appeared ;  and  the  defendant,  upon  be- 
ing called,  made  default.  The  Court,  therefore,  awarded 
execution  as  prayed  for  in  the  scire  facias. 

The  defendant  makes  two  objections  to  these  proceed- 
ings: 

1.  That  the  scire  facias  is  defective  for  not  showing  that 
the  justice's  transcript  had  been  recorded  in  the  Circuit 
Court; 

2.  That  the  plea  shows  good  cause  against  the  award 
of  execution. 

The  first  objection  is  untenable.  As  an  execution  had 
issued  and  been  returned  nulla  bona  before  the  filing  of 
the  transcript  in  the  Circuit  Court,  it  was  not  necessary, 
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May  Term,   under  the  act  of  1838,  which  governs  this  case,  to  have 
1850. 


.  the  transcript  recorded.    R.  S.  1888,  p.  375.    Hamilton 
*>**"       v.  Matlock,  5Blackf.  421. 

Daw.  This  answer  to  the  first  objection,  is  an  answer  also  to 

the  second.  If  it  was  not  necessary  to  record  the  tran- 
script, its  not  being  recorded  could,  of  course,  be  no  ob- 
jection to  the  award  of  execution. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 
damages  and  costs. 
A.  C.  Griffith  and  H.  P.  Thornton,  for  the  plaintiff. 


END  OF   MAY   TERM,   1850. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OP  JUDICATURE 


OF  THE 


STATE   OF   INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1850,  IN  THE  THIRTY- 
FIFTH  YEAR  OF  THE  STATE. 


Nelson  v.  The  State. 


Indictment  in  Madison  county  for  assault  and  battery  with  intent  to  com- 
mit a  rape.  The  act  of  1849  gave  the  justices  of  that  county  exclusive 
jurisdiction  in  cases  of  assault  and  battery.  The  prosecuting  attorney 
entered  a  nolle  prosequi  as  to  that  part  of  the  indictment  which  related 
to  the  intent.  The  defendant  was  found  guilty  of  a  simple  assault  and 
battery.  Held,  that  the  Circuit  Court  had  no  jurisdiction  of  the  offence 
of  which  he  was  found  guilty. 

If  the  plaintiff  sue  in  the  Circuit  Court,  he  cannot  avoid  a  judgment  for 
costs,  by  demanding  a  larger  sum  than  50  dollars  in  his  declaration, 
when  the  real  demand  which  he  is  capable  of  proving  is  less  than  that 
amount;  and  in  such  case  the  debt  due  must  be  ascertained  from  the  evi- 
dence. 

ERROR  to  the  Madison  Circuit  Court.  Monday, 

Smith,  J. — This  was  an  indictment  against  the  plaintiff    ° 
in  error  for  an  assault  and  battery  with  intent  to  commit 
a  rape.    At  a  term  of  the  Circuit  Court  in  March,  1850, 
there  was  a  trial  by  a  jury,  who  found  the  defendant  not 
guilty  of  an  intent  to  commit  a  rape,  but  guilty  of  a  eim- 

Vol.  II.— 32 
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Not.  Term,   pie  assault  and  battery.    By  agreement  of  the  parties,  a 
new  trial  was  granted,  and,  therefore,  the  prosecuting  at- 


NlLiON 


T. 


torney  entered  a  nolle  prosequi  as  to  that  part  of  the  in- 
Th»  Stazb.  dictment  which  related  to  the  intent  to  commit  a  rape. 
The  cause  was  then  submitted  to  the  Court,  who  found 
the  defendant  guilty  and  assessed  his  fine  at  50  dollars. 

An  act  of  the  legislature,  passed  in  1849,  (Acts  of  1849, 
p.  78,)  provided  that,  in  Madison,  and  certain  other  coun- 
ties named,  justices  of  the  peace  should  have  exclusive 
jurisdiction  of  offences  arising  under  certain  sections  of 
the  act  in  the  Revised  Statutes  concerning  crime  and  pun- 
ishment, including  the  section  providing  for  the  punish- 
ment of  simple  assaults  and  batteries,  from  and  after  the 
passage  of  that  act. 

It  is,  therefore,  contended,  on  the  part  of  the  plaintiff 
in  error,  that  the  Circuit  Court  had  no  jurisdiction  of  the 
offence  of  which  he  was  found  guilty,  and  we  think  this 
objection  to  the  judgment  must  be  sustained.  The  na- 
ture of  the  offence  must  be  determined  by  the  evidence, 
and  not  by  the  charges  in  the  indictment.  A  different 
decision  would  render  the  act  giving  exclusive  jurisdic- 
tion to  justices  of  the  peace,  in  cases  of  assault  and  bat- 
tery, entirely  nugatory,  for  that  act  could  always  be  evad- 
ed by  charging  in  the  indictment  an  intent  to  commit  a 
felony. 

Under  the  statute  providing  that  in  certain  actions 
wherein  the  sum  due  or  demanded  shall  exceed  50  dollars 
and  not  exceed  100  dollars,  the  Circuit  Courts  and  jus- 
tices of  the  peace  shall  have  concurrent  jurisdiction,  but 
-  if  suit  be  brought  in  the  Circuit  Court  for  50  dollars  or 
less  the  plaintiff  shall  be  adjudged  to  pay  the  costs,  it  has 
been  decided  that  the  plaintiff  cannot  avoid  a  judgment 
for  costs  by  demanding  a  larger  sum  than  50  dollars  in 
his  declaration,  when  the  real  demand  which  he  is  capa- 
ble of  proving  is  less  than  that  amount.  Hutckens  v.  Smith, 
8  Blackf.  122.— Edmonds  v.  Paskins,  id.  196.  It  was  held, 
in  these  cases,  that  the  debt  due  or  demanded  was  to  be 
ascertained  from  the  evidence.   The  principal  upon  which 
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they  were  decided  was  similar  to  that  involved  in  the  pre-    K°r-  T«m, 

A  \                                                                                       r            1860. 
sent  case.  


T. 


Per  Curiam. — The  judgment  is  reversed,  &c. 

/.  Davis,  for  the  plaintiff.  The  State. 

D.  Wallace,  for  the  state. 


Smith  v.  The  State. — On  Appeal. 

INDICTMENT  against  Ransom  Smith,  the  appellant, 
for  an  assault  and  battery  with  intent  to  murder.  At  a 
term  of  the  Circuit  Court  held  in  March,  1850,  there  was 
a  trial  upon  the  indictment,  and  the  jury  found  the  de- 
fendant not  guilty  of  the  intent  to  commit  murder,  but 
guilty  of  an  assault  and  battery.  The  defendant's  coun- 
sel thereupon  moved  the  Court  for  a  discharge,  but  the 
motion  was  overruled,  and  the  Court  rendered  judgment 
upon  the  verdict. 

The  county  of  Jefferson  is  one  of  those  counties  in 
which  the  act  of  1849  gives  exclusive  jurisdiction  to  jus- 
tices of  the  peace  in  cases  of  assault  and  battery.  The 
Circuit  Court  had,  therefore,  no  jurisdiction  to  punish  the 
defendant  for  an  offence  amounting  only  to  an  assault 
and  battery,  though  the  indictment  charged  an  intent  to 
commit  a  felony.     Nelson  v.  The  State,  at  this  term  (1). 

The  judgment  is  reversed,  &c. 

/.  jR.  Troxett,  for  the  appellant. 

D.  Wallace,  for  the  state. 

(1)  See  ante,  p.  249. 
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Not.  Term, 
— lg5°- —  Doe  on  the  Demise  of  Cooper  v.  Harter. 


Dob 

T. 


A  recognizance  cannot  be  impeached  collaterally  for  the  want  of  capacity 
occasioned  by  drunkenness  of  the  person  by  whom  it  was  acknowledged. 

An  execution  issued  after  the  year  without  revival,  cannot,  upon  that 
ground  alone,  be  avoided  in  a  collateral  suit,  by  one  who  was  not  a  party 
to  it. 

On  a  judgment  against  several  joint  defendants,  an  execution  may  issue 
without  an  affidavit  indorsed  thereon,  that  the  defendants  have  not  suffi- 
cient property  in  the  county  in  which  they  reside  to  satisfy  said  judg- 
ment, to  any  county  in  which  any  one  of  the  defendants  may  reside.  Doe 
ex.  dem.  Cooper  v.  Harter,  1  Carter's  Ind.  R.  427. 

The  term  "  irregular  process"  is  usually  applied  to  all  process  not  issued 
in  strict  conformity  with  the  law,  whether  the  defects  appear  upon  the 
face  of  the  process,  or  by  reference  to  extrinsic  facts,  and  whether  such 
defects  render  the  process  absolutely  void  or  only  voidable. 

A  sale  under  process,  absolutely  void  from  defects  apparent  upon  the  face 
of  the  writ,  can  convey  no  title  to  any  purchaser;  where  it  is  merely 
erroneous  and  voidable,  the  defects  which  render  it  so  can  only  be  taken 
advantage  of  in  direct  proceedings  for  the  purpose  of  having  the  errors 
corrected;  and,  unless  reversed  or  set  aside  by  the  Court  from  which  it 
issued,  such  process  will  be  deemed  valid  for  all  purposes  as  regards 
strangers,  and  in  collateral  actions. 

The  distinction  between  a  purchaser  with  and  without  notice,  cannot  be 
applied  to  all  cases  of  sales  under  executions  called  irregular. 

Recognizance  of  bail  as  follows:  "Now,  at  this  time,  to- wit,  Ac,  (stating 
the  date,)comes  into  open  Court,  A.  and  B.  and  acknowledge  themselves 
replevin-bail  and  security  for  the  judgment  and  costs  heretofore  ren- 
dered in  the  above  entitled  cause,"  Ac.  It  was  urged  that  the  entry  was 
void,  because  it  was  not  subscribed  by  the  persons  entering  bail.  Held, 
that  the  statute  did  not  require  the  parties  to  subscribe  the  entry. 

Jfofutar,  ON  rehearing. 

Smith,  J. — An  opinion  was  given  in  this  case  at  the  No- 
vember term,  1848  (1,)  in  which  the  judgment  of  the  Court 
below  was  held  to  be  erroneous,  It  was  an  action  of 
ejectment,  in  which  the  plaintiff  in  error  claimed  title  by 
virtue  of  a  sheriff's  deed  made  pursuant  to  a  sale  under 
execution.  The  defendant  contended  that  the  proceed- 
ings were  void,  and  conferred  no  title  on  the  purchaser. 
The  most  serious  objection,  urged  to  them,  was,  that  the 
execution  had  issued  upon  dormant  judgments,  which  had 
not  been  revived  by  scire  facias.  It  was  held,  in  the  opin- 
ion referred  to,  that  executions  so  issued  were  voidable 
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but  not  Toid,  and  that  a  sale  under  such  circumstances   Nov.  Tern, 

might  be  valid  notwithstanding  there  had  been  no  judg- — 

ment  of  revivor.  ^?E 

It  was  not,  in  our  former  opinion,  particularly  noticed 
that  the  plaintiff  in  the  ejectment-suit  was  the  execution 
plaintiff  in  the  case  of  one  of  the  executions  under  which 
the  premises  were  sold,  and  the  attorney  for  the  plaintiffs 
in  the  others,  and  that,  therefore,  he  was  affected  with 
notice  of  all  irregularities.  We  did  not  think  his  stand- 
ing in  this  attitude  could  make  any  difference,  but  as  the 
point  had  not  been  carefully  examined,  a  rehearing  was 
granted,  at  the  urgent  request  of  the  defendant's  counsel, 
for  the  purpose  of  inquiring  what  effect,  if  any,  the  fact 
that  the  plaintiff  had  notice  of  the  errors  made  in  issuing 
the  executions,  could  have  upon  his  rights  as  a  purchaser. 

The  distinction  between  a  bona  fide  purchaser,  and  a 
purchaser  having  notice  of  irregular  proceedings,  at  exe- 
cution-sales, has  been  frequently  noticed  by  the  Courts, 
and  sometimes  in  such  a  way  as  rather  to  increase  than 
to  lessen  the  difficulty  of  determining  in  what  cases  such 
a  distinction  is  applicable. 

Sometimes,  the  term  "  irregular  process"  has  been  de- 
fined to  mean  process  absolutely  void,  and  not  merely  er- 
roneous and  voidable — Woodcock  v.  Bennett,  1  Cow.  735 — 
but,  usually,  this  term  has  been  applied  to  all  process  not 
issued  in  strict  conformity  with  the  law,  whether  the  de- 
fects appear  upon  the  face  of  the  process,  or  by  reference 
to  extrinsic  facts,  and  whether  such  defects  render  the 
process  absolutely  void  or  only  voidable. 

A  sale  under  process  absolutely  void  from  defects  ap- 
parent upon  the  face  of  the  writ,  could  convey  no  title  to 
any  purchaser;  and  where  it  is  merely  erroneous  and 
voidable,  the  general  rule  is  that  the  defects  which  render 
it  so  can  only  be  taken  advantage  of  in  direct  proceed- 
ings  for  the  purpose  of  having  the  errors  corrected,  and, 
unless  reversed  or  set  aside  by  the  Court  from  which  it 
issued,  such  process  will  be  deemed  valid  for  all  purposes 
as  regards  strangers,  and  in  collateral  actions. 

It  seems  evident,  therefore,  that  the  distinction  between 
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Nor.  Term,  *  purchaser  with,  and  without  notice,  cannot,  with  pro- 
'  -  priety,  be  applied  to  all  cases  of  sales  under  executions 
thus  called  irregular. 

With  regard  to  the  case  under  consideration,  it  is  said 
that  if  an  execution  issue  upon  a  dormant  judgment,  and 
the  defendant  does  not  interpose  to  have  it  set  aside,  it  is 
an  implied  admission  that  the  judgment  remains  unsatis- 
fied, and  that  he  had  waived  the  right  of  requiring  a  scire 
facias  to  be  first  issued.  ErwMs  Lessee  v.  Dundas,  4  How. 
79.  The  defendant,  knowing  the  judgment  to  be  unsat- 
isfied, might  desire  to  avoid  the  expense  of  a  scire  facias. 

If  the  defendant  in  the  execution  thus  waived  the  ne- 
cessity of  a  scire  facias,  and  that  is  the  presumption  when 
the  validity  of  the  execution  is  brought  in  question  col- 
laterally, be,  certainly,  would  not  be  injured  by  a  sale 
under  the  process  thus  issued,  and  no  good  reason  can 
be  perceived  for  considering  the  title  of  the  purchaser  in- 
valid though  he  may  have  had  notice  that  there  was  no 
judgment  of  revivor. 

We  have  not  been  referred  to  any  case,  nor  have  we 
been  able  to  find  one,  where  an  irregularity  of  this  kind, 
if  it  can  properly  be  called  an  irregularity,  has  been  held 
to  invalidate  the  sale  to  a  purchaser  with  notice.  On  the 
contrary,  there  are  numerous  cases  in  which  the  general 
principle  is  recognised  that  such  an  irregularity  cannot 
be  objected  to  in  a  collateral  suit,  and  in  some  of  them 
the  question  arose  with  reference  to  purchasers  with  no- 
tice. 

Thompson  v.  Phillips,  1  Bald.  C.  C.  R.  246,  was  an  ac- 
tion of  ejectment,  in  which  the  plaintiff  claimed  title  un- 
der a  marshal's  deed  pursuant  to  a  sale  under  execution. 
It  appeared  that  a.  fieri  facias  had  been  issued  on  the  31st 
of  March,  1823,  returnable  at  the  April  term,  on  which 
there  was  a  levy  of  the  premises  in  question.  On  the 
30th  of  April  the  levy  was  set  aside  by  the  Court.  No 
other  fi.  fa.  was  issued,  but  on  the  18th  of  October  an  in- 
quisition was  taken,  to  which  the  fi.  fa.  of  March  was 
attached,  with  a  levy  thereunto  annexed,  embracing  the 
same  property  before  levied  on.    Upon  this  a  vendi  issued, 
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under  which  the  property  was  sold.     At  the  time  of  the   NoT-  Te*™# 

sale  notice  was  given  to  the  purchaser  that  the  sale  would  - 

be  contested  for  want  of  aj£.  /a.  and  levy.    Upon  the 

point  thus  raised,  it  was  ruled  by  the  Court  that  if  the 

proceedings  were  irregular,  they  could  only  be  objected 

to  upon  a  proper  application  to  the  Court  to  correct  the 

error. 

The  same  decision  was  made  in  the  case  of  Lee  v. 
Crossna,  6  Humph.  281,  which  was  an  action  of  eject- 
ment by  Crossna  against  Lee.  Crossna  had  obtained  judg- 
ments against  Looney,  Scott,  and  Lee,  upon  which  execu- 
tions were  issued  against  Looney  and  Lee,  without  naming 
Scott.  Crossna  purchased  at  the  sale,  took  a  deed  from 
the  sheriff,  and  brought  the  action  to  recover  the  pre- 
mises. 

Miles  v.  Knott,  12  Gill.  &  John.  442,  was  an  action  of 
ejectment  in  which  Knott,  the  plaintiff,  claimed  under  an 
execution-sale,  he  being  the  execution-plaintiff  and  the 
purchaser  at  the  sale.  The  execution  had  been  issued 
upon  a  dormant  judgment  which  had  not  been  revived 
by  scire  facias,  and  the  case  was,  therefore,  as  regards 
the  question  thus  arising,  precisely  similar  to  the  one  we 
have  now  to  determine.  See,  also,  8  John.  361. — 16  id. 
575.-7  Iredell,  387.-8  Ala.  R.  759.— 19  Verm.  451.— 4 
Scam.  164.— 4  Gilm.  336. 

So  far  as  regards  this  point,  therefore,  we  see  no  rea- 
son to  alter  the  opinion  formerly  given. 

The  defendant  in  error  also  contends  that  there  are 
other  irregularities  in  the  executions.  The  judgment  in 
favor  of  Willis  and  Brothers  is  for  481  dollars  and  4  cents 
debt,  and  6  dollars  and  89  cents  damages,  making  toge- 
ther 487  dollars  and  93  cents,  and  the  execution  recites  a 
judgment  for  481  dollars  and  4  cents.  Two  of  the  exe- 
cutions describe  the  plaintiffs  by  their  partnership  name 
only.  None  of  them  state  the  entry  of  replevin-bail,  and 
in  one  of  them  no  distinction  is  made  between  the  prin- 
cipals and  the  bail,  but  the  recovery  of  judgment  against 
all  the  parties  is  stated  in  general  terms.    These  irregu- 
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Nov.  Term,   larities,  if  they  are  such,  were  amendable,  and  do  not 

* —  affect  the  validity  of  the  executions. 

LAB^f!r0E         The  defendant  in  error  desires  to  have  the  opinion  of 
Iakxokq.     this  Court  upon  another  point  made  by  him.    The  re- 
cognizances of  bail  were  entered  into  by  John  Barter  and 
one  E.  F.  Glover.    They  are  in  the  following  form: 

"  Now,  at  this  time,  to-wit,  &c.,  (stating  the  date,)  comes 
into  open  Court,  with  the  clerk  of  this  Court,  John  Barter 
and  E.  F.  Glover,  and  acknowledge  themselves  replevin- 
bail  and  security  for  the  judgment  and  costs  heretofore 
rendered  in  the  above  entitled  cause,9'  &c. 

It  is  objected  to  this  entry  that  it  is  void,  because  it  was 
not  subscribed  by  the  persons  entering  bail.  The  statute 
then  in  force  did  not  require  parties  entering  into  such 
recognizances  to  subscribe  their  names  thereto,  and  it  was 
not  necessary  they  should  do  so.  Andress  v.  The  State,  3 
Blackf.  108. 

Per  Curiam. — Same  judgment  as  before. 

H.  Cooper,  for  the  plaintiff. 

D.  D.  Pratt  and  /.  U.  Pettit9  for  the  defendant. 

(1)  See  1  Carter's  Ind.  R.  427. 


Laurence  v.  Lanning. 

Case  for  malicious  prosecution.  The  plaintiff  introduced,  as  a  witness, 
the  justice  before  whom  the  prosecution  alleged  to  have  been  malicious 
was  instituted,  and  offered  to  prove  what  the  witnesses  other  than  the 
defendant  testified  on  that  prosecution.  The  Court  permitted  the  proof 
to  be  made.    Held,  that  this  was  error. 

Monday,  ERROR  to  the  Franklin  Circuit  Court. 

Perkins,  J. — Lanning,  by  his  next  friend,  sued  Larrence 
in  an  action  on  the  case  for  malicious  prosecution.  The 
defendant  pleaded  the  general  issue;  the  cause  was  tried 
by  a  jury;  and  the  plaintiff  had  judgment. 

On  the  trial  the  plaintiff  introduced  as  a  witness,  the 
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justice  before  whom  the  prosecution,  alleged  to  have  been    Nov-  Term, 
malicious  was  instituted  and  carried  on  to  its  termina- 1 — 


tion,  and  offered  to  prove  by  him  what  the  witnesses,  Moom 
other  than  the  defendant  to  this  suit,  testified  on  that  Snm. 
prosecution.  The  defendant  objected  to  his  making  such 
proof  by  said  justice  on  the  ground  that  those  witnesses 
should  themselves  be  called,  but  the  Court  overruled  the 
objection  and  permitted  the  proof  to  be  made  by  the 
justice.    This  is  the  only  error  complained  of. 

The  Court  erred  in  so  permitting  the  justice  to  testify. 
This  is  settled  by  authority.  Richards  v.  Foulke,  3  Ohio, 
52.— Burt  v.  Place,  4  Wend.  591.— 2  Greenl.  Ev.  373. 

The  question  in  the  action  for  malicious  prosecution 
was,  whether  the  prosecution  before  the  justice  was  ma- 
licious and  without  probable  cause;  and  that  was  to  be 
determined  by  what  might  be  shown  on  the  trial  of  the 
action  for  malicious  prosecution,  not  by  what  was  shown 
on  the  prosecution  alleged  to  have  been  malicious  and 
without  probable  cause.  New  facts  might  have  come  to 
the  knowledge  of  the  same,  or  other  witnesses.  The 
testimony  on  the  second  trial  might  be  different  from  that 
on  the  first. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  RyjnaUy  for  the  plaintiff. 

G.  Holland  and  /.  B.  Sleith,  for  the  defendant. 


Moore  v.  Sinks. 

Case  for  the  obstruction  of  an  artificial  water  course.  In  1842,  A.  verbal- 
ly sold  to  the  plaintiff  a  piece  of  ground,  and  the  latter  put  a  tan-yard 
and  bark-mill  thereon.  The  land  extended  to  within  twenty  feet  of  a 
mill-race  which  belonged  to  A.,  which  was  on  his  ground  and  conveyed 
water  to  his  flouring- mill.  The  plaintiff  was  permitted,  by  parol  and 
without  consideration,  to  cut  a  channel  across  the  ground  which  divided 
his  from  the  race  and  take  therefrom,  for  propelling  the  bark-mill,  any 
surplus  water  not  required  for  driving  the  flooring-mill.  This  was  all 
the  right  the  plaintiff  over  claimed  during  the  lifetime  of  A.    In  1845, 

Vol.  II.— 33 
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Not.  Term,        A.  acknowledged  a  deed  conveying  the  land  described  in  the  declara- 

1850.  tion  with  the  "  appurtenances/'  not  mentioning  a  mill  or  flowage  of 

Mooejb  water.    After  the  death  of  A.,  the  defendant  purchased  the  land  on 

T.  which  stood  the  mill  and  race.    The  plaintiff  took  water  from  said  race 

°DrBB*  at  a  time  when  there  was  no  surplus  water  flowing.    The  defendant 

filled  up  the  channel  of  the  plaintiff  so  far  as  it  was  on  the  defendant's 

land.    This  is  the  ground  of  complaint.    Held,  that  the  deed,  bj  its 

terms,  did  not  convey  a  right  to  take  water  from  the  defendant's  race  ; 

that  the  plaintiff  was  compelled  to  show  by  evidence  dehors  the  deed, 

that  he  was  entitled  to  take  water  to  any  extent. 

Held,  also,  that  the  evidence  did  not  show  that  his  right  was  obstructed. 

Monday,  ERROR  to  the  Wayne  Circuit  Court. 


November  25. 


Perkins,  J. — Richard  Moore  brought  an  action  on  the 
case  against  Daniel  Sinks,  complaining  of  the  obstruction 
of  an  artificial  water  course.  He  alleged,  in  his  declara- 
tion, that,  on  the  20th  day  of  September,  1845,  he  pos- 
sessed, and  that  he  had  ever  since  possessed,  a  certain 
piece  of  ground,  being  about  half  an  acre,  of  which  he 
set  out  the  particular  boundaries,  and  on  which  he 
averred  there  was,  on  said  20th  day  of  September,  "  and 
had  been  ever  since,  and  still  was,  a  tannery,  and  a  bark- 
mill  used  for  grinding  bark  for  said  tannery,  to  which  a 
certain  quantity  of  water,  sufficient  to  work  said  bark- 
mill  on  the  premises  aforesaid,  was  accustomed  to  flow 
from  a  certain  mill-race,  running  near  said  bark-mill  to 
a  flouring-mill  formerly  belonging  to  one  Jacob  Sinks,  and 
which  water  was  an  appurtenance  to  said  bark-mill  and 
the  premises  on  which  it  was  situated,"  &c,  and  that  the 
defendant,  on  the  10th  day  of  September,  1846,  filled  up 
the  channel  in  which  the  water  was  accustomed  to  flow 
to  the  bark-mill,  &c. 

Plea — not  guilty.  Trial  by  jury.  Verdict  for  the  de- 
fendant. Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict. 

The  evidence  is  upon  the  record  and  establishes  the 
following  facts : 

In  the  latter  part  of  the  year  1842,  Jacob  Sinks,  for  the 
consideration  of  50  dollars,  verbally  sold  to  the  plaintiff* 
the  ground  in  the  declaration  mentioned.  The  plaintiff* 
immediately  took  possession  and  put  upon  said  ground  a 
tan-yard,  and,  soon  afterwards,  a  bark-mill.    Said  piece 
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of  ground,  so  sold  to  the  plaintiff,  extended  on  the  west   Nov-  T«nn» 


1850. 


to  within  about  twenty  feet  of  the  mill-race  mentioned,  - 
which  belonged  to  said  Jacob  Sinks,  which  was  upon  his  M^0** 
own  ground,  and  which  conducted  water  to  an  ancient  Sinks, 
flouring-mill  of  his,  situate  upon  the  same  tract  of 
ground,  owned  by  him,  through  which  the  race  run. 
Across  this  narrow  strip  of  ground  belonging  to  said  Ja- 
cob Sinks,  lying  between  the  land  sold  to  plaintiff  and 
said  Jacob's  race,  the  plaintiff  was  permitted,  after  build- 
ing his  bark-mill,  to  cut  a  channel,  and  by  means  of  it, 
to  take  from  said  race  any  surplus  water  not  required  for 
driving  the  flouring-mill,  and  use  it  in  propelling  his  bark- 
mill.  This  permission  was  given  by  parol,  and  without 
consideration.  The  use  of  such  surplus  water  was  all 
the  right  the  plaintiff  ever  claimed  or  exercised  in  the  life- 
time of  Jacob  Sinks.  On  the  21st  day  of  June,  1845,  Jacob 
Sinks  acknowledged  a  deed,  conveying  to  the  plaintiff,  by 
metes  and  bounds,  the  land  described  in  his  declaration, 
"with  the  appurtenances,9'  but  not  mentioning  particular- 
ly a  mill,  or  flowage  of  water.  This  deed  was  not  de- 
livered till  after  Jacob  Sinks'*  death,  which,  and  that  of 
his  wife  also,  occurred  in  October,  1846.  On  the  23d  of 
November,  1846,  Daniel  Sinks,  the  defendant  to  this  suit, 
and  one  of  the  heirs  of  Jacob  Sinks,  joined  with  others  in 
a  deed*  to  Richard  Moore,  the  plaintiff  in  this  suit,  and 
others,  which  deed  recited  that  "  Whereas,  Jacob  Sinks, 
and  Mary,  his  wife,  late,"  &c,  "now  deceased,  were 
jointly  seized,"  &c. ;  "  and  whereas  the  said  Jacob  Sinks, 
in  his  lifetime,  bargained,  sold,"  &c,  "whereby  the  titles 
to  such  real  estate  are  insecure,"  &c,  "therefore  to  rec- 
tify and  give  effect  to  said  conveyances,"  <fcc,  "  we,"  &c, 
"do  hereby  release,  convey,  and  confirm,  unto,"  &c, 
"  with  the  appurtenances,"  &c.  This  deed  included  the 
land  mentioned  in  the  declaration  in  the  present  suit. 
The  land,  on  which  the  mill-race  and  the  ancient  flouring 
mill  were,  was  purchased  by  the  defendant  after  the  de- 
cease of  Jacob  Sinks.  After  his  purchase,  and  during  his 
ownership  of  the  property,  the  plaintiff  opened  the  said 
mill-race  of  the  defendant,  and  took  therefrom  water,  for 
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Nov.  Term,   his  bark-mill,  at  a  time  when  there  was  no  surplus  water 


1850. 


.  flowing  in  the  race.    The  defendant  thereupon  filled  up 
Moose      ^  channel  of  the  plaintiff,  by  which  he  drew  off  said 
Sinks.       water,  so  far  as  it  was  upon  the  land  of  the  defendant, 
and  suffered  it  to  remain  so  filled  for  twenty-four  hours ; 
which  act  constitutes  the  ground  of  complaint  in  this  suit. 
In  order  to  determine  whether  the  plaintiff  sustained  an 
injury  from  the  act  of  the  defendant,  it  is  necessary  that 
we  first  ascertain  the  nature  and  extent  of  the  plaintiff's 
right  to  take  water  from  the  defendant's  mill-race.    In 
doing  this  we  shall  lay  out  of  view  the  deed  of  confirma- 
tion by  Daniel  Sinks  and  others  to  the  plaintiff,  as  that 
deed  was  not  intended  to  confer  any  rights  beyond  those 
supposed  to  have  been  conveyed  by  the  deed  of  Jacob 
Sinks,  to  the  consideration  of  which  deed  we  proceed. 

That  deed,  as  we  have  said,  made  no  mention  of  a 
mill  or  a  right  to  take  water  from  the  defendant's  race, 
and  by  its  terms,  therefore,  did  not  purport  to  convey  any- 
such  right.  Hence  the  plaintiff  was  driven  to  the  neces- 
sity of  resorting  to  evidence  dehors  the  deed  to  show  him- 
self entitled  to  so  take  water  to  any  extent.  He  had  a 
right  to  resort  to  such  evidence,  and  would  be  entitled  to 
exercise  whatever  right  it  established  in  him. 

The  right  claimed  by  the  plaintiff  in  this  case  is  aa 
easement  upon  the  land  and  water  of  the  defendant,  aa 
incorporeal  hereditament  lying,  according  to  the  commoa 
law,  only  in  grant,  and  which  can  be  evidenced  only  by  a 
deed  or  by  prescription— evidence  of  a  deed.  See  the 
cases  collected  in  the  third  chapter  of  the  American  edi- 
tion of  Gale  and  Whatdy  on  Easements,  and  the  lumi- 
nous opinion  of  Baron  Alderson  in  Wood  v.  Leadbelter,  13 
Mand.  W.  837.  An  easement  may  be  shown  by  such  evi- 
dence to  have  become  an  appurtenance  to  land  other  than 
that  upon  which  it  is  enjoyed;  but  there  was  not  such 
evidence  in  this  case. 

It  may  be  regarded  as  doubtful,  therefore,  whether  the 
plaintiff  established  a  right  to  the  use  of  any  water  from 
the  defendant's  race.  There  are,  we  admit,  cases  which 
modify  the  general  principle  above  laid  down  as  to  the 
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mode  of  acquiring  easement  rights,  by  the  application  of  Nor.  Term, 

another  well  known  common  law  doctrine,  viz.,  that  of I 

estoppel.    For  example;  if  a  man  construct  a  race  upon  ^°** 

his  own  land,  build  a  mill  upon  it,  and  then  sell  the  mill  Sums. 
and  the  ground  about  it,  he  will  be  estopped  to  deny  that 
the  right  to  flow  water  in  that  race  over  the  part  of  the 
ground  not  embraced  in  the  conveyance  of  the  mill, 
passed  by  the  grant,  because,  by  his  own  act,  he  had  con- 
nected it  with  the  mill,  had  shown  it  to  the  purchaser  as 
part  thereof,  and  had  received  a  consideration  for  it  in 
the  sale.  It  would  be  a  fraud  to  afterwards  cut  off  the 
right  to  the  water.  But  this  is  not  such  a  case.  The 
grantor  of  the  land  did  not  construct  the  race  nor  build 
the  mill.  Those  things  were  done  by  the  purchaser  after 
his  purchase.  It  is  true  they  were  completed  before  he 
received  his  deed.  But  that  deed  was  for  the  considera- 
tion of  the  land  only,  and  was  executed  to  eonvey  what 
had  been  agreed  to  be  conveyed  in  the  sale.  See  the 
authorities  above  referred  to,  and  notes  to  them. 

But  it  would  be  out  of  place  for  us  here  to  enter  upon 
a  review  of  the  class  of  cases  of  which  we  are  now 
speaking,  with  the  purpose  of  distinguishing  this  case 
from  them ;  for,  conceding,  for  the  sake  of  the  argument, 
that  the  plaintiff  did  show  that  the  right  to  take  water 
from  the  defendant's  race  was  an  appurtenance  to  his 
bark-mill  and  the  ground  on  which  it  stood,  still,  as  the 
deed  of  conveyance  did  not  define  the  extent  of  that 
right,  we  are  compelled  to  look  to  the  parol  evidence  in 
the  case  to  ascertain  it,  and  by  that  evidence  it  appears 
that  that  right,  in  no  event,  extended  beyond  the  taking 
of  water  not  wanted  for  the  running  of  the  flouring-mill, 
and  the  evidence  does  not  show  that  the  right  was  ever 
obstructed.  In  no  view  of  the  case,  therefore,  would  the 
plaintiff  recover. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  S.  Newman  and  /.  Perry,  for  the  plaintiff. 

/.  Rariden,  for  the  defendant. 
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Hov.  Term, 

* —  Elus  and  Others  v.  The  State  on  the  Relation  of  James, 

~*  School  Commissioner. 

▼  • 

Thx  State. 

Debt  on  a  bond  payable  to  the  state  for  the  use  of  township  schools  in  Po- 
sey county,  and  conditioned  for  the  faithful  discharge  of  the  obligor's 
duties  as  school  commissioner  of  said  county.  Cause  was  continued 
from  term  to  term,  when  an  amended  declaration  was  filed.  The  defend- 
ants moved  to  have  the  original  writ  read,  which  was  refused.  They 
then  moved  to  reject  the  amended  declaration,  which  motion  was  over- 
ruled. Defendants  made  default,  and  interlocutory  judgment  for  the 
plaintiff.  Held,  that  the  bond  was  given  under  the  statute  of  1838,  and 
correctly  made  payable  to  the  state.  Held,  also,  that  its  being  given  for 
the  use  of  township  schools,  instead  of  for  the  use  of  congressional 
townships  within  the  county,  was  not  a  material  mistake.  Held,  also, 
that  the  motion  to  reject  the  amended  declaration  was  properly  over- 
ruled. Held,  also,  that  no  cause  appearing  for  the  refusal  to  have  the 
writ  read,  this  Court  will  presume  that  the  refusal  was  correct. 

Held,  that  on  inquiry  as  to  the  amount  of  damages  alter  judgment  for  the 
plaintiff  by  default,  the  jury  could  not,  no  matter  what  the  proof  was, 
find  for  the  defendants. 

Held,  that  the  fact  that  the  plaintiff  had  recovered  judgment  on  another 
bond  against  other  persons,  for  the  same  cause  of  action,  was  no  bar  to 
the  suit. 

Monday,  ERROR  to  the  Posey  Circuit  Court. 

*  '  Blackford,  J. — This  was  an  action  of  debt  brought  by 
the  state  against  Ebenezer  Phillips  and  others.  The  suit 
was  commenced  in  1843,  and  was  founded  on  a  bond  ex- 
ecuted on  the  2d  of  March,  1841.  The  bond  was  paya- 
ble to  the  state,  for  the  use  of  township  schools  in  Posey 
county,  and  was  conditioned  for  the  faithful  discharge,  by 
said  Phillips,  of  his  duties  as  school  commissioner  of  said 
county.  The  process  was  duly  served  on  all  the  defend- 
ants. The  cause  was  continued  from  term  to  term  until 
March  term,  1847,  when  an  amended  declaration  was 
filed. 

This  amended  declaration  commences  as  follows :  The 
State  of  Indiana,  on  the  relation  of  Enoch  R.  James,  school 
commissioner  of  Posey  county,  complains  of  Elisha  Ellis 
and  others  (naming  them)  of  a  plea,  &c.  For  that,  where- 
as, heretofore,  in  the  lifetime  of  Ebenezer  Phillips,  now 
deceased,  the  defendants  made  their  writing  obligatory, 
i&c. ;  which  bond  is  defective  in  not  being  made  payable 
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to  the  state  of  Indiana  for  the  use  of  congressional  town-   Nov.  Term, 
ships  in  the  county  of  Posey,  and  not  being  conditioned 


for  the  delivery,  &c.  E"M 

The  declaration  also  alleges,  that  said  Ebenezer  Phillips  Tim  Stats. 
was  school  commissioner  of  said  county,  from  the  2d  of 
March,  1641,  until  the  26th  of  September,  1842;  that,  on 
the  last  named  day,  he  had  in  his  hands  10,000  dollars, 
which  he  had  received  as  such  commissioner;  that,  on 
said  last  named  day,  at  said  county,  the  office  of  school 
commissioner  became  vacant,  and  said  James  was  then 
appointed  such  commissioner,  and  has  continued  to  be 
such  commissioner  ever  since.' 

The  declaration  further  alleges  a  demand  by  said  James, 
as  school  commissioner  as  aforesaid,  on  said  Phillips,  for 
said  money,  and  the  latter' s  refusal  to  pay. 

On  the  calling  of  the  cause  at  said  March  term,  1847, 
the  defendants  moved  to  have  the  original  writ  read, 
which  motion  was  refused.  The  defendants  also  moved 
the  Court  to  reject  the  amended  declaration,  but  the  mo- 
tion was  overruled.  On  a  subsequent  day  of  the  same 
term,  the  defendants,  being  called,  made  default ;  and  the 
Court  being  satisfied  that  the  process  had  been  duly 
served,  rendered  interlocutory  judgment  for  the  plaintiff. 

On  the  execution  of  the  writ  of  inquiry,  the  defendants 
proved  that  the  plaintiff,  at  that  same  term,  had  recovered 
judgment  in  a  suit  for  the  same  cause  of  action  with  that 
now  sued  for.  The  suit  in  which  that  judgment  was  ren- 
dered was  against  different  defendants  from  the  present 
ones,  and  was  founded  on  a  separate  bond.  The  record 
contains  all  the  evidence  given  in  the  cause. 

The  defendants  asked  the  Court  to  give  a  certain  in- 
struction to  the  jury,  which  we  will  presently  notice ;  but 
the  instruction  was  refused. 

The  jury  assessed  the  plaintiff's  damages  at  3,000  dol- 
lars; motion  to  set  aside  the  inquisition  overruled;  and 
judgment  rendered  for  the  damages  assessed. 

The  defendants'  first  objection  to  these  proceedings  is, 
that  the  bond  is  void,  because  it  is  given  for  the  use  of 
township  schools  in  Posey  county. 
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Nov.  Term,        This  bond  was  executed  under  the  statute  of  1838, 

! —  which  statute  requires  that  bonds  in  such  cases  should  be 

^^  payable  to  the  state  for  the  use  of  congressional  town- 
Thb  Stats,  ships  within  the  county.  R.  S.  1838,  p.  510.  The  bond 
before  us  is  correctly  made  payable  to  the  state;  and  the 
only  mistake  in  it  is,  that  it  is  given  for  the  use  of  town- 
ship schools,  instead  of  for  the  use  of  congressional  town- 
ships, within  the  county.  This  mistake,  we  think,  is  not 
material.  It  is  clearly  embraced  by  the  statute,  by  which 
certain  defects  in  bonds  made  payable  to  the  state  are 
cured.  According  to  that  statute,  if  bonds  embraced  by 
it  have  not  the  substantial  matter  required  by  law,  the 
obligors  shall  not,  on  that  account,  be  discharged.  R.  S. 
1838,  p.  450.  The  suggestion  of  the  defect  in  the  bond, 
which  the  statute  requires  to  be  made  in  such  cases,  is 
here  made  by  the  plaintiff  in  the  declaration.  The  case 
of  Marshall  et  al.  v.  The  State,  8  Blackf.  162,  relied  on  by 
the  defendants,  is  a  different  case.  The  bond  then  in 
question  was  executed  under  the  statute  of  1836,  and  was 
not  required  to  be  made  payable  to  the  state.  The  sta- 
tute of  1838,  therefore,  as  to  the  defective  bonds,  did  not 
4  apply  to  the  case. 

The  second  objection  made  is,  that  the  amended  decla- 
ration should  have  been  rejected.  The  ground  of  the  ob- 
jection does  not  appear  to  have  been  shown  to  the  Cir- 
cuit Court.  The  cause  now  stated  why  the  declaration 
should  have  been  rejected  is,  that  the  words  ufor  the  use 
of  the  inhabitants  of  congressional  townships,"  &c.,  was 
struck  out  of  the  declaration,  and  that,  in  lieu  thereof, 
the  words  "  on  the  relation  o£  Enoch  R.  James,  school 
commissioner  of  Posey  county,"  were  inserted  as  an 
amendment.  The  act  of  1842  (Acts  of  1842,  p.  110), 
continued  in  force  by  the  act  of  1843  (Acts  of  1843,  p. 
1026),  authorized  this  amendment.  By  that  act  of  1842, 
no  suit,  by  any  officer  or  person,  for  the  benefit  of  a 
school-fund,  shall  be  dismissed  for  any  defect,  in  form  or 
substance,  of  the  declaration,  provided  an  amended  de- 
claration be  filed.  There  is  also  another  statute  which 
authorized  the  amendment,  which  statute  enacts  that  the 
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Court  may  give  leave  to  amend  any  pleading,  either  in    Nor.  Term, 
form  or  substance,  for  the  furtherance  of  justice,  at  the  - 


Ellis 
v. 


costs  of  the  party  amending.     R.  S.  1843,  p.  713.     We 

must  presume  that  the  costs  were  paid  or  their  payment    The  State. 

waived,  the  record  not  showing  the  contrary. 

There  is  a  third  objection  mentioned,  namely,  the  over- 
ruling of  the  motion  to  read  the  writ.  We  are  not  in- 
formed of  the  cause  of  refusal  to  have  the  writ  read.  It 
may  be,  that  at  the  time  the  motion  was  made,  it  was  too 
late,  under  the  statute,  to  plead  in  abatement.  R.  S. 
1843,  p.  706.  If  so,  the  motion  was  rightly  overruled. 
We  must,  at  all  events,  presume,  the  contrary  not  appear- 
ing, that  the  refusal  was  correct.  This  third  objection  is 
not  insisted  upon  by  the  defendants'  counsel  in  his  brief. 

The  fourth  objection  is,  that  the  Court  refused  to  in* 
struct  the  jury  as  follows :  "  That  if  it  is  proved  by  tes- 
timony or  the  admission  of  the  plaintiff,  that  she  has  al- 
ready recovered  against  others,  to-wit,  the  former  sure- 
ties of  E.  Phillips,  a  judgment  for  the  same  subject  mat- 
ters that  this  suit  is  brought  for,  they  will  find  for  the  de- 
fendant." 

The  first  objection  to  this  instruction  is,  that  it  says 
that  if  there  was  certain  proof,  the  jury  would  find  for 
the  defendants.  As  this  was  merely  an  inquiry  as  to  the 
amount  of  damages,  after  a  judgment  for  the  plaintiff  by 
default,  the  jury  could  not,  no  matter  what  the  proof  was, 
find  for  the  defendants.  There  is,  however,  another  ob- 
jection to  this  instruction.  The  mere  fact  that  the  plain- 
tiff had  recovered  a  judgment  on  another  bond  against 
other  persons,  for  the  same  cause  of  action,  is  no  bar  to 
this  suit.  If  both  bonds  are  valid  (and  neither  of  them 
is  objected  to),  the  plaintiff  had  a  right  to  proceed  in  both 
suits  until  he  obtained  satisfaction  of  the  amount  to  which 
he  was  entitled.  This  case  is  similar  to  that  where  seve- 
ral suits  are  brought  against  each  of  the  parties  to  a  joint 
and  several  note  or  bond.  In  such  cases,  a  judgment  in 
one  of  the  suits  is  no  bar,  of  itself,  to  any  of  the  other 
suits.  BlumjfiehFs  case,  5  Coke's  Rep.  86. —  Wise  etal.v.  ^ 
Prowse,  9  Price,  393.    Mr.  Chilly  says :  "  It  is  settled,  that 

Vol..  II.— 34 
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ffov.  Term,    when  two  persons  are  severally,  as  well  as  jointly,  bound 

' —  in  a  bond,  and  one  of  them  be  taken  in  execution  in  a 

^  separate  action,  the  other  may  nevertheless  be  sued,  be- 
Drm.  cause  the  taking  another's  person  in  execution,  is  but  the 
mere  security  for  the  payment  of  a  debt,  and  not  a  valu- 
able satisfaction  of  it."  Chitty  on  Bills,  570.  This  doc- 
trine applies  to  the  case  before  us.  There  can  be  no  dif- 
ference, in  principle,  whether  the  several  persons  sued  for 
the  same  cause  of  action  are  bound  by  the  same  instru- 
ment or  by  different  ones. 

The  last  objection  made  is,  that  the  Court  ought  to 
have  set  aside  the  inquisition.  This  objection  rests  en- 
tirely on  the  weight  of  evidence.  We  have  examined  the 
evidence  carefully,  and  are  fully  satisfied  of  its  sufficiency 
to  sustain  the  assessment  of  damages. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 
/.  Pitcher,  for  the  plaintiffs. 
/.  G.  Jones,  for  the  defendant. 


Cecil  v.  Dykes. 

Under  our  statute,  a  bill  may  be  filed  to  foreclose  when  any  single  note  or 

instalment  secured  by  the  mortgage  becomes  due. 
It  is  not  necessary  to  set  out  the  mortgage  in  fotc  verba  ;  and  a  general 

statement  of  the  matters  intended  to  be  offered  in  evidence  is  sufficient. 
When  a  party  is  entitled  to  the  inspection  of  the  original  papers  referred 

to  by  the  pleadings  in  general  terms,  it  may  be  obtained  by  motion,  but 

it  is  not  necessary  that  profert  should  be  made  of  such  originals. 

Tuesday,  APPEAL  from  the  Delaware  Circuit  Court. 

November  26.       SmTH^  j_Cecil  filed  a  bill  in  chancery  on  the  29th  of 

January,   1849,  to  foreclose   a  mortgage,  executed  by 
Dynes,  to  secure  the  payment  of  three  notes  dated  the  9th 
^  of  September,  1847.     One  of  the  notes  was  for  562  dol- 

lars, to  become  due  on  the  1st  of  March,  1848;  one  for 
500  dollars  due  on  the  1st  of  March,  1849 ;  and  the  third 
for  500  dollars  due  on  the  1st  of  March,  1850. 
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The  bill  makes  the  notes,  and  a  certified  transcript  of  Nov-  Term» 


1850. 


the  record  of  the  mortgage  as  recorded  in  the  proper  re-  - 
corder's  office,  exhibits ;  and  charges  that  the  note  paya-        ^°IL 
ble  on  the  1st  of  March,  1848,  remains  wholly  unpaid,       Drra. 
and  that  no  proceedings  have  been  had  at  law  or  in 
equity  to  recover  said  debt. 

There  was  a  demurrer  to  the  bill  assigning  for  cause : 

1st.  That  there  is  no  profert  or  exhibit  made  in  the  bill 
of  the  mortgage-deed  declared  upon,  or  any  excuse  given; 

2d.  That  the  bill  does  not  show,  upon  its  face,  such  a 
cause  as  would  entitle  the  party  to  the  relief  prayed  for. 

The  demurrer  was  sustained,  and  the  bill  dismissed  at 
the  complainant's  costs. 

We  think  the  Court  erred  in  sustaining  this  demurrer. 
There  is  no  brief  for  the  defendant  in  error  on  file,  and 
we  are  not  informed  upon  what  grounds  the  bill  was  held 
by  the  Court  below  to  be  insufficient.  It  appears  to  con- 
tain all  the  necessary  averments,  and  it  has  been  settled 
by  several  decisions  that,  under  the  statute,  a  bill  may  be 
filed  to  forclose  when  any  single  note  or  instalment  se- 
cured by  the  mortgage  becomes  due. 

With  regard  to  the  cause  of  demurrer  first  assigned,  it 
was  not  necessary  that  the  mortgage  should  have  been 
set  out  in  hoc  verba.  Story's  Eq.  PI.  s.  269.  A  general 
statement  of  the  matters  of  fact  intended  to  be  offered  in 
evidence  by  the  complainant  is  sufficient.  lb.  s.  28.  It 
is  true  deeds  or  other  documents  may  be  filed  as  exhibits, 
and  when  properly  referred  to  in  the  bill  they  become  a 
part  of  it,  but  even  supposing  that,  in  this  case,  the  cer- 
tified copy  of  the  mortgage  would  not  have  been  admis- 
sible in  evidence  at  the  hearing  in  the  absence  of  the 
original  instrument,  the  making  of  it  an  exhibit  is  not  a 
cause  of  demurrer.  When  a  party  is  entitled  to  the  in- 
spection of  the  original  papers  or  documents,  referred  to 
by  the  pleadings  in  general  terms,  it  may  be  obtained  by 
motion,  but  it  is  not  necessary  that  profert  should  be 
made  of  such  originals. 

Per  Curiam. — The  decree  is  reversed  with  costs,  &c. 
W.  March,  for  the  appellant. 
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Nov.  Term, 

! —  Marvel  v.  Redman. 

Ma&ykl 

Rbdhan.  ^he  elation  of  landlord  and  tenant  must  be  existing  between  the  parties 
in  order  to  give  the  justices  jurisdiction  in  the  summary  proceedings  au- 
thorized by  chapter  45,  article  5,  of  R.  S.,  1843. 


Tuesday, 
November  26. 


ERROR  to  the  Gibson  Circuit  Court. 

Smith,  J. — This  was  a  proceeding  commenced  before 
two  justices  of  the  peace,  by  Redman  against  Marvel,  to 
recover  possession  of  a  quarter  section  of  land,  under 
the  statute  relative  to  proceedings  against  tenants  hold- 
ing over.     Chapter  45,  article  54  R.  S. 

An  appeal  was  taken  to  the  Circuit  Court,  where  a 
judgment  was  rendered  in  favor  of  the  plaintiff. 

The  evidence  is  set  out  in  a  bill  of  exceptions. 

The  plaintiff  introduced  a  patent  from  the  United 
States  for  the  land  in  question  to  Painter  Marvel,  assignee 
of  Elisha  Marvel,  dated  May  10th,  1828,  He  then  intro- 
duced two  deeds,  executed  by  Painter  Marvel  and  wife, 
one  dated  October  27th,  1847,  conveying  to  Martilia  Red- 
man, (their  daughter,)  the  one  undivided  third  part  of  said 
tract  of  land,  and  another  of  the  same  date  conveying 
the  remaining  two  thirds  to  Samuel  Redman.  He  then 
proved  that  he  had  given  notice  to  the  defendant,  Orpha 
Marvel,  to  deliver  to  him  possession  of  the  north  half  of 
said  quarter  section  of  land,  held  by  her  as  his  tenant  at 
sufferance. 

The  defendant  then  proved  that  Painter  Marvel  and  his 
father,  Elisha,  the  husband  of  the  defendant,  in  1817,  en- 
tered the  quarter  section  in  partnership ;  that  Elisha  took 
possession  of  the  north  half  and  Painter  of  the  south 
half;  that  Elisha  occupied  his  part  about  twenty-nine 
years  and  to  the  time  of  his  death,  making  valuable  im- 
provements ;  that  a  division  line  was  agreed  upon  and 
each  occupied  his  portion  of  the  premises.  The  defend- 
ant also  offered  some  testimony  tending  to  prove  that 
Elisha  had  paid  part  of  the  purchase-money,  and  that 
the  part  occupied  by  him  had  always  been  recognized  by 
Painter  as  his  part. 
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The  plaintiff  then  offered  evidence  tending  to  prove  Hot-  Term, 
that  Elisha  assigned  the  certificate  of  entry  to  Painter  be- 
cause he  was  unable  to  pay  his  portion  of  the  purchase- 
money,  and  that  it  was  agreed  the  patent  should  be  taken 
out  in  the  name  of  Painter,  and  that  if  Elisha  should  af- 
terwards pay  his  proportion  to  Painter ',  he  should  have 
one  half  the  land,  and,  at  all  events,  he  should  have  one 
half  the  land  during  his  life.  He  also  proved  some  ad- 
missions by  Elisha  (who  died  about  two  years  before  the 
suit  was  commenced,)  to  the  effect  that  he  had  not  paid 
his  proportion  of  the  purchase-money. 

This  evidence  does  not  show  any  relation  of  landlord 
and  tenant  existing  between  the  parties,  and  it  is  not, 
therefore,  a  case  in  which  the  provisions  of  the  statute 
relative  to  tenants  holding  over  are  applicable.  In  the 
case  of  Avery  v.  Smith,  8  Blackf.  222,  it  was  held  that 
there  must  be  such  relation  to  give  the  justices  jurisdic- 
tion in  the  summary  proceedings  authorized  by  the  sta- 
tute. That  case  was  covered  by  the  act  of  1838,  but  the 
act  of  1843,  is  substantially  similar  in  all  the  provisions 
bearing  upon  this  point. 

Per  Curiam. — The  judgment  is  reversed,  &c. 

C  Baker,  for  the  plaintiff. 

J,  G.  Jones,  for  the  defendant. 


KlRKPATRICK   V.    StINGLEV. 

If  the  testimony  offered  in  the  second  suit  is  sufficient  to  authorize  a  re- 
covery, but  could  not  have  produced  a  different  result  in  the  first  suit, 
the  failure  of  the  plaintiffs  in  the  first  suit  is  no  bar  to  their  recovery  in 
the  other  suit,  although  it  is  for  the  same  cause  of  action  for  which  they 
attempted  to  recover  in  the  first  suit.  It  is  only  where  the  same  ques- 
tion has  been  determined,  that  a  former  judgment  is  a  bar. 

If  the  vender  of  goods  sold  upon  a  credit  sues  before  the  purchase-money 
is  due,  and,  for  that  reason,  fails  upon  the  trial  under  the  general  issue, 
the  judgment  is  no  bar  to  a  subsequent  suit  after  the  purchase-money 
becomes  due. 

When  a  contract  is  several  as  well  as  joint,  a  judgment  against  one  is  no 
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Hot.  Term,       bar  to  a  subsequent  action  against  all,  nor  is  the  judgment  against  all 
1850.  jointly,  a  bar  to  a  subsequent  action  against  one  alone. 

In  this  case  the  former  suit  was  upon  a  joint  and  several  obligation  of  A., 
v.  B.,  and  C.  against  all  three.    The  judgment  upon  the  issue  made  deter- 

mined that  A.  and  B.  were  not  jointly  liable  with  C,  but  did  not  deter- 
mine that  A.  was  not  severally  liable  on  the  obligation  which  was  the 
question  in  the  second  suit.  Hdd,  that  the  judgment  in  the  former  suit 
was  no  bar  to  the  second  suit. 

Tue*d*f,  APPEAL  from  the  Tippecanoe  Circuit  Court. 

Smith,  J. — Assumpsit  by  Stingley  against  Kirkpatrick, 
upon  a  promissory  note  alleged  to  have  been  executed  by 
the  defendant  in  favor  of  the  plaintiff,  on  the  29th  of  May, 
1839,  for  the  payment  of  500  dollars  sixty  days  after 
date.    The  defendant  pleaded  as  follows : 

1st.  The  general  issue,  verified  by  affidavit; 

2d.  That  the  note  sued  on  is  joint  and  several,  and  pur- 
ports to  have  been  executed  by  the  defendant  with  David 
Potion  and  Samuel  Bush ;  that  the  plaintiff  had  brought  a 
former  action  upon  the  same  note  against  all  the  makers, 
namely,  Kirkpatrick,  Patton>  and  Bush,  in  which  action 
judgment  was  rendered  for  the  defendants ; 

3d.  That  the  plaintiff  had  brought  a  former  action  upon 
the  same  note  against  the  defendant,  and  that,  upon  the 
issue  joined  therein,  the  judgment  was  for  the  defendant. 

The  plaintiff  joined  the  issue  tendered  by  the  first  plea, 
and  replied  nvl  tiel  record  to  the  third.  He  demurred  to 
the  second  plea,  but  the  demurrer  was  overruled,  and 
judgment  was  rendered  thereon  for  the  defendant.  This 
judgment  was  reversed  by  this  Court  at  the  May  term, 
1845,  and  the  case  was  sent  back  with  directions  to  the 
Circuit  Court  to  permit  the  defendant  to  amend  his  plea. 

In  the  Circuit  Court  the  defendant  then  amended  his 
second  plea  by  adding  the  averments  that  the  former  ac- 
tion was  brought  for  the  non-performance  of  the  same 
identical  promises  and  undertakings  in  the  present  de- 
claration mentioned;  that  process  was  not  served  upon 
Bush;  that  Potion  and  Kirkpatrick  pleaded  the  general 
issue,  which  was  joined  by  the  plaintiff;  and  that  a  trial 
was  had  thereof,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendants. 
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The  plaintiff  then  replied  to  this  plea  that  the  note  so    Nov-  Term, 
signed  by  the  defendants,  Bush  and  Potion,  was  drawn 


payable  ninety  days  after  date,  and  before  the  money,  to  v 

secure  which  the  note  was  made,  was  loaned,  ihe  note  Snsmw. 
was  altered  by  Bush,  with  the  knowledge  and  consent  of 
Kirkpatrick,  but  without  the  consent  of  Potion,  by  strik- 
ing out  the  word  ninety  and  inserting  the  word  sixty  imme- 
diately before  the  word  "days,"  and  for  that  reason  the 
plaintiff  failed  in  his  action  against  Kirkpatrick,  Pattern, 
and  Bush;  and  that  the  note  described  in  his  present  de- 
claration is  the  note  of  Kirkpatrick  and  Bush,  but  not  the 
note  of  Kirkpatrick,  Potion,  and  Bush. 

The  defendant  demurred  to  this  replication,  and  the 
demurrer  was  sustained.  This  judgment  was  also  re- 
versed by  this  Court,  and  the  cause  was  again  remanded. 
See  Stingley  v.  Kirkpatrick,  8  Blackf.  186. 

The  cause  again  being  in  the  Circuit  Court,  the  de- 
fendant filed  a  rejoinder  to  the  replication  to  the  second 
plea.  The  rejoinder  alleges  that  all  the  evidence  given 
on  the  trial  of  the  former  suit  was  as  follows :  The  plain- 
tiff gave  in  evidence  the  note  described  in  the  declaration 
in  the  present  suit,  signed  by  Bush,  Pattern,  and  Kirkpa- 
trick, it  being  admitted  by  the  defendants  that  the  names 
of  Bush,  Potion,  and  Kirkpatrick  were  in  their  own  hand- 
writing, and  it  being  admitted  by  the  plaintiff  that  all  the 
words  in  the  body  of  the  note  were  written  in  pale  ink 
by  Pattern,  except  the  words  "sixty" — ''to  Leonard  Sting- 
ley"— "the  sum  of  five  hundred  dollars,"  which  words 
were  written  with  black  ink,  and  were  in  the  hand-writing 
of  Bush;  it  being  also  admitted  that  the  said  word  "six- 
ty" was  interlined  by  Bush,  and  the  word  "ninety,"  which 
was  in  the  hand-writing  of  Patton,  had  been  erased  by 
lines  in  black  ink  drawn  over  it. 

A  demurrer  was  filed  to  this  rejoinder  and  sustained. 

The  issue  upon  the  replication  of  nvl  tiel  record  to  the 
third  plea  was  found  for  the  plaintiff  by  the  Court,  and 
the  cause  went  to  a  jury  upon  the  general  issue.  This 
was  also  determined  in  favor  of  the  plaintiff,  who  had 
judgment  for  the  amount  of  the  note. 


T. 
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Hot.  T«rm,  The  evidence  adduced  at  this  trial  is  set  oat  in  a  bill 
of  exceptions.  The  plaintiff  first  offered  a  note  which 
was  in  the  following  words : 

May  29th,  1839. 

Sixty  days  after  date  we  or  either  of  as  promise  to  pay 
to  Leonard  Stingley  or  order  the  sum  of  five  hundred  dol- 
lars, for  value  received.  Samud  Busk. 

David  Potion  and  George  W.  Kirkpatrick,  surety. 

The  word  "  sixty"  appeared  to  be  interlined  below  the 
word  " ninety"  which  had  been  erased.  The  plaintiff 
then  proved,  by  two  witnesses,  that  about  the  time  of  its 
date,  the  note,  as  originally  drawn,  payable  in  ninety 
days,  and  signed  by  Bush,  Potion,  and  Kirkpatrick,  was 
brought  to  the  house  of  the  plaintiff  by  Bnsh  and  Kirk- 
patrick for  the  purpose  of  procuring  a  loan  from  the  plain- 
tiff of  500  dollars;  that  the  plaintiff  told  them  he  could 
not  lend  the  money  for  ninety  days,  but  was  willing  to 
let  them  have  it  for  sixty  days,  if  they  would  draw  a  new 
note  payable  at  the  end  of  that  period;  that  Bush  then, 
in  the  presence  of  and  with  the  consent  of  Kirkpatrick, 
but  in  the  absence  of  Potion,  altered  the  note  so  as  to 
make  it  payable  sixty  days  after  date,  and  the  note  so 
altered  was  then  delivered  to  the  plaintiff  who  advanced 
the  sum  of  money  for  which  it  was  given. 

The  defendant  then  offered  the  record  of  the  judgment 
in  the  former  suit.  This  record  shows  that  a  suit  was 
commenced  by  Stingley  against  Bush,  Potion,  and  Kirk- 
patrick.  Potion  and  Kirkpatrick  appeared  and  pleaded 
the  general  issue,  process  having  been  returned  "not 
found,"  as  to  Bush.  The  defence  relied  on  was  the  altera- 
tion of  the  note  before  mentioned,  and  the  judgment  was 
for  the  defendants. 

The  cause  is  now  before  us  for  the  third  time,  the  ap- 
pellant contending : 

1st.  That  the  Court  erred  in  sustaining  the  demurrer 
to  the  rejoinder  to  the  replication  to  the  second  plea; 

2d.  That  the  Court  erred  in  finding  for  the  plaintiff 
upon  the  issue  formed  by  the  replication  of  nul  tiel  record 
to  the  third  plea; 


OF  THE  STATE  OP  INDIANA.  273 

3d.  That  the  evidence  does  not  sustain  the  issue  made   Nov.  Tenn, 
by  the  first  plea  of  non-assumpsit.  

It  is  unnecessary  to  examine  particularly  whether  the  J1J*™™0* 
Court  did  or  did  not  err  in  sustaining  the  demurrer  to  the  Smwunr. 
rejoinder,  as  the  defendant  below  was  entitled  to  give,  and 
did  give,  the  record  of  the  former  suit  in  evidence  under 
the  general  issue.  If  the  proceedings  in  the  former  ac- 
tion afforded  him  any  defence  to  this  suit,  such  defence 
was  as  available  under  the  plea  of  non-assumpsit  as  it 
could  have  been  under  the  issue  tendered  by  the  second 
plea,  replication,  and  rejoinder.  He  was,  therefore,  not 
injured  by  the  decision  upon  the  demurrer,  even  if  that 
decision  was  erroneous. 

With  regard  to  the  issue  on  the  replication  of  nul  tiel 
record,  we  think  it  clear  that  that  issue  was  correctly 
found  for  the  plaintiff.  It  is  only  where  the  same  ques- 
tion has  been  determined  that  a  former  judgment  is  a  bar. 
If  the  testimony  offered  in  the  second  suit  is  sufficient  to 
authorize  a  recovery,  but  could  not  have  produced  a  dif- 
ferent result  in  the  first  suit,  the  failure  of  the  plaintiffs 
in  the  one  suit  is  no  bar  to  their  recovery  in  the  other, 
although  it  is  for  the  same  cause  of  action  for  which  they 
attempted  to  recover  in  the  first  suit.  Miller  v.  Maurice, 
6  Hill's  N.  Y.  R.  114.  So,  if  the  vendor  of  goods  sold 
upon  a  credit  sues  before  the  purchase-money  is  due,  and, 
for  that  reason,  fails  upon  a  trial  under  the  general  issue, 
the  judgment  is  no  bar  to  a  subsequent  suit  brought  after 
the  purchase-money  becomes  due.  1  Greenl.  Ev.  ss.  530 
—532. — New  Engl.  Bank  v.  Lewis,  8  Pick.  113.  And  when 
a  contract  is  several  as  well  as  joint,  a  judgment  against 
one  is  no  bar  to  a  subsequent  action  against  all,  nor  is  the 
judgment  against  all  jointly  a  bar  to  a  subsequent  action 
against  one  alone.  1  Greenl.  Ev.  s.  539. — The  United 
States  v.  Cushman,  4  Sumn.  426. — Sheehy  v.  MandevUle, 
6  Cranch,  253-265. —Lechmere  v.  Fletcher,  1  C.  &  M.  623- 
634. 

In  the  present  instance,  the  former  suit  was  upon  a 
joint  and  several  obligation  of  Kirkpatrick,  Bush,  and 
Pattern,  against  all  three.    The  judgment  upon  the  issue 

Vol.  II.— 35 
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Not.  Term,   made,  determined  that  Kirkpatrick  and  Potion  were  not 

■I  OKA  ■* 

'. —  jointly  liable  with  Bush,  but  did  not  determine  that  Kirk- 

yE  patrick  was  not  severally  liable  upon  the  note  described 
Hildrith.  in  the  declaration,  which  is  the  question  now '  at  issue. 
The  point  is  quite  different.  He  might  be  liable  alone 
and  yet  not  jointly.  The  judgment  is  not,  in  a  legal 
sense,  between  the  same  parties  nor  upon  the  same 
contract. 

We  think  the  evidence  given  on  the  trial  of  this  case 
was  fully  sufficient  to  sustain  the  verdict  and  judgment 
upon  the  cause  of  action  described  in  the  declaration. 
The  note  produced  was  a  valid  joint  and  several  note  of 
Kirkpatrick  and  Bush,  but,  in  consequence  of  the  altera- 
tion, the  original  obligation  prepared  to  be  entered  into  by 
Kirkpatrick,  Bush,  and  Patton,  was  cancelled  before  it  was 
executed.  This  evidence,  therefore,  shows  that  an  action 
could  not  have  been  sustained  upon  it  against  Kirkpatrick, 
or  Kirkpatrick  and  Bush,  as  an  obligation  in  which  he  or 
they  were  bound  jointly  with  Patton,  and  it  is  plain  that 
such  evidence  could  not  have  produced  a  different  result 
at  the  former  trial.  We  are,  therefore,  of  opinion  that 
the  finding  for  the  plaintiff  on  both  issues  is  right. 

Per  Curiam. — The  judgment  is  affirmed  with  2  percent. 
damages. 

A.  M.  Crane  and  D.  Mace,  for  the  appellant. 

R.  Jones,  for  the  defendant. 
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14jf  %™  Doe  on  the  Demise  of  the  City  op  Madison  v.  Hildreth. 

The  original  descriptions  of  the  sub-divisions  of  the  public  lands  made 
by  the  surveyor-general  from  the  field-notes  or  books  of  the  deputy-sur- 
veyors, and  the  plats  showing  such  subdivisions,  are  evidence  as  to 
their  boundaries ;  and  duly  authenticated  copies  of  such  descriptions 
and  plats  are  also  evidence. 

It  is  doubted  whether  the  original  field-notes  of  the  deputy-surveyors  are 
evidence  as  to  boundaries ;  but  if  they  are,  they  must  be  controlled  by 
the  descriptions  and  plats  made  by  the  surveyor-general. 
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In  the  descriptions  of  the  surveys  of  the  townships  of  land  in  this  state  Not.  Term, 
bordering  on  the  Ohio  river,  the  word  "  Ohio"  means, prima  facie,  the         1850. 
Okio  river.  j^ 


v. 


ERROR  to  the  Jefferson  Circuit  Court.  Hilmleth. 

Perkins,  J. — This  was  an  action  of  ejectment  by  Doe  Tue*dayt 
on  the  demise  of  the  City  of  Madison  against  Henry  Hil- 
drethy  brought  for  the  recovery  of  "twenty  acres  of  land 
lying  and  being  in  the  county  of  Jefferson  and  bounded  on 
the  north  by  fractional  section  number  two,  in  township 
number  three  north,  of  range  number  ten  east,  in  the 
Jeffersonville  land  district;  on  the  east  by  the  west  line  of 
Main  street  in  the  City  of  Madison;  on  the  south  by  the 
Ohio  river;  and  on  the  west  by  the  line  dividing  sections 
numbered  two  and  three  in  the  township  and  range  afore- 
said when  extended  to  the  Ohio  river,  with  the  rights," 
&c.  The  usual  consent-rule  was  entered,  and  the  cause 
tried  by  a  jury  upon  the  general  issue.  Verdict  for  the  de- 
fendant. Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict.    The  evidence  is  upon  the  record. 

The  title  of  the  plaintiff's  lessor,  the  City  of  Madison, 
was  based  upon  an  act  of  congress,  approved  March  3d, 
1847,  vesting  in  said  city  for  her  sole  use  and  benefit, 
"  all  the  right,  title,  and  interest  of  the  United  States  in 
and  to  all  that  unsurveyed  strip  or  parcel  of  land  lying 
and  being  in  the  county  of  Jefferson  and  state  of  Indiana, 
bounded  as  follows,  viz.,  beginning  at  the  south-east  cor- 
ner of  fractional  section  number  one ;  thence  westwardly 
along  the  south  line  of  fractional  sections  one,  two,  and 
three,  all  in  township  three  north,  of  range  ten  east,  un- 
til said  line  strikes  the  south-west  corner  of  said  frac- 
tional section  numbered  three;  thence  from  the  corner 
last  mentioned  due  south  to  low  water  mark  on  the  Ohio 
river;  thence  eastwardly  up  and  following  the  meander- 
ings  of  the  river  at  low  water  mark  to  a  point  directly 
opposite  the  south-east  corner  of  said  fractional  section 
number  one;  thence  north  from  the  point  last  aforesaid 
to  the  place  of  beginning,"  &c. 

The  twenty  acres  involved  in  the  present  suit  are  em- 
braced in  the  foregoing  description,  and  constitute  a  sup- 
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Nov.  Term,    posed  tmsurveyed  strip  of  land  lying  between  fractional 

' —  section  two,  in  township  three,  and  the  Ohio  river. 

T*  The  defendant  is  the  owner,  by  a  patent  from  the  pre- 

Hildrkth.  gident  of  the  United  States,  of  said  fractional  section  two, 
and  rested  his  defence  upon  the  ground  that  no  such  un- 
surveyed  strip  of  land  existed  at  the  passage  of  the  act 
of  congress  above  mentioned;  that  fractional  section 
two,  owned  by  him,  extended  to  the  Ohio  river,  and  em- 
braced, therefore,  all  the  tract  of  land  supposed  to  be 
granted  by  congress  to  the  city,  as  lying  between  said 
section  and  the  river. 

If  such  an  unsurveyed  strip  of  land  did  exist  at  the 
passage  of  said  act  of  congress,  the  Untied  States  was  its 
owner,  and  the  act  unquestionably  conveyed  it  to  the  city. 
If  such  a  strip  did  not  exist,  the  act  conveyed  nothing. 

If  fractional  section  two  extends  to  the  Ohio  river,  such 
an  unsurveyed  strip  of  land  did  not  exist.  If  fractional 
section  two  does  not  extend  to  the  Ohio  river,  such  an  un- 
surveyed strip  of  land  did  exist.  The  main  question  in 
the  cause,  therefore,  resolves  itself  into  this:  where  is 
the  south  line  of  fractional  section  number  two?  is  it  on 
the  Ohio  river,  or  some  distance  north  of  it?  The  deter- 
mination of  this  question  depends  upon  the  laws  of  the 
United  States,  and  the  survey  and  conveyance  of  frac- 
tional section  two,  made  by  her  officers,  under  those 
laws. 

The  second  section  of  "  an  act  providing  for  the  sale  of 
the  lands  of  the  United  States  in  the  territory  north-west  of 
the  river  OAio,"  &c,  approved  May  18,  1796,  enacts, 
"that  the  part  of  the  said  lands  which  has  not  been  al- 
ready conveyed,"  &c,  "shall  be  divided  by  north  and 
south  lines,  run  according  to  the  true  meridian,  and  by 
others  crossing  them  at  right  angles  so  as  to  form  town- 
ships of  six  miles  square,  unless  where  the  line  of  the 
late  Indiana  purchase,  or  of  tracts  of  land  heretofore 
surveyed  or  patented,  or  the  course  of  navigable  rivers 
may  render  it  impracticable ;  and  then  this  rule  shall  be  de- 
parted from  no  further  than  such  particular  circumstances 
may  require."    "  One  half  of  the  said  townships,  taking 
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them  alternately,  shall  be  subdivided  into  sections,  con-  Nov-  Term, 
taining,  as  nearly  as  may  be,  six  hundred  and  forty  acres  - 
each,  by  running  through  the  same,  each  way,  parallel 
lines  at  the  end  of  every  two  miles,  and  by  making  a 
corner  on  each  of  said  lines  at  the  end  of  every  mile ; 
the  sections  shall  be  numbered  respectively,  beginning 
with  the  number  one  in  the  north-east  section,  and  pro- 
ceeding west  and  east  alternatively,  through  the  town- 
ship, with  progressive  numbers,  till  the  thirty-sixth  be 
completed."  "The  fractional  parts  of  townships  shall  be 
divided  into  sections  in  manner  aforesaid,"  &c.  The 
"  act  concerning  the  mode  of  surveying  the  public  lands," 
&c.,  approved  February  11,  1805,  provides  as  follows: 
"  and  the  boundary  lines  which  shall  not  have  been  ac- 
tually run  and  marked  as  aforesaid,  shall  be  ascertained 
by  running  straight  lines  from  the  established  corners  to 
the  opposite  corresponding  corners ;  but  in  those  portions 
of  the  fractional  townships,  where  no  such  opposite  cor- 
responding corners  have  been  or  can  be  fixed,  the  said 
boundary  lines  shall  be  ascertained  by  running  from  the 
established  corners,  due  north  and  south,  or  east  and 
west,  lines,  as  the  case  may  be,  to  the  water  course,  In- 
diana boundary  line,  or  other  external  boundary  of  such 
fractional  township." 

By  an  act  of  congress,  approved  26th  of  March,  1804 
the  surveyor-general  had  been  required  to  have  "  all  the 
public  lands,"  &c,  "north  of  the  river  Ohio"  &c,  sur- 
veyed and  divided  according  to  the  laws  in  force,  &c. 
Fractional  section  two,  in  question  in  this  suit,  was  survey- 
ed in  1807.  Under  the  foregoing  statutory  requirements  it 
is  very  plain  that  it  was  the  duty  of  the  public  surveyors 
to  make  each  township  six  miles  square,  and  each  section 
one  mile  square,  where  no  obstruction  prevented;  and 
that  where  an  obstruction  did  prevent,  it  was  their  duty, 
in  forming  fractional  townships  and  sections,  to  approxi- 
mate as  nearly  to  such  squares  as  possible — that  is,  they 
were  to  include  in  a  fractional  township  or  section  all  the 
land  between  the  obstruction  and  the  opposite  boundary  of 
the  township  or  section,  as  the  case  might  be.   In  the  pre- 
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Nov.  Term,   sent  case,  therefore,  as  township  three,  even  by  including 
1850. 


_  all  the  land  below  township  four,  its  northern  boundary, 
^*  and  the  Ohio  river,  an  obstruction  opposite  on  the  south, 
Hildreth.  would  still  be  fractional — less  than  six  miles  square — it 
should  extend  to  said  river  as  its  southern  boundary :  and 
as  section  2,  in  said  township,  by  extending  from  its  north- 
ern boundary  to  the  river  Ohio  on  the  south,  would  still 
be  less  than  one  mile  square,  it  should  extend  to  said 
river.  So  far  there  is  no  difficulty.  Does  said  section 
extend  to  the  Ohio  river,  is  the  question?  Before  proceed- 
ing with  this  inquiry  some  questions  of  evidence  frill  be 
properly  considered.  As  a  part  of  his  evidence  to  show 
the  boundaries  of  section  two,  the  plaintiff  gave  to  the  jury 
a  copy  of  the  original  field-books  or  notes  made  by  the 
deputy-surveyors  at  the  survey,  certified  by  the  present 
surveyor-general.  The  defendant  excepted.  The  de- 
fendant, as  a  part  of  his  evidence  to  show  said  bounda- 
ries, put  in  a  plat  of  township  three,  from  the  general 
land  office,  certified  by  the  commissioner  of  said  office. 
The  plaintiff  excepted.  He  also  offered  in  evidence  "a 
true  and  literal  exemplification  of  the  transcript  of  the 
field-notes  of  the  survey  of  sections  one,  two,  three,  and 
four,  in  township  three  north,  of  range  ten  east,"  &c, 
on  file  in  the  general  land  office,  certified  by  the  commis- 
sioner under  his  official  seal.  The  plaintiff  objected  and 
the  Court  refused  to  admit  it  in  evidence.  We  will  first 
consider  this  latter  ruling  of  the  Court. 

This  "exemplification"  was  a  copy  of  the  "descrip- 
tion" of  the  corners  and  boundaries  of  the  sections,  made 
by  the  surveyor-general,  from  the  field-notes  of  the  depu  • 
ty-sarveyors  who  made  the  survey. 

By  the  second  section  of  the  act  of  congress  of  1796, 
above  quoted,  it  is  provided,  in  regard  to  these  field-notes 
or  "books,"  as  follows:  "These  field-books  shall  be  re- 
turned to  the  surveyor-general,  who  shall  therefrom  cause 
a  description  of  the  whole  lands  surveyed  to  be  made  out 
and  transmitted  to  the  officers  who  shall  superintend  said 
sales."  The  secretary  of  the  treasury  is  made,  by  the  fourth 
and  fifth  sections  of  said  act,  one  of  the  officers  who 
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shall  superintend  the  sales.    A  description  would,  there-    **<>▼•  Term> 

fore,  be  properly  transmitted  to  that  officer.  By  the  second - — 

section  of  "  an  act  concerning  the  mode  of  surveying  the  °B 

public  lands,"  &c,  approved  February  11,  1805,  it  is  de-     Hildbeth. 
elared  that  "  all  the  corners  marked  in  the  surveys  re- 
turned by  the  surveyor-general"  "shall  be  established  as 
the  proper  corners,"  &c;  and  that  "the  boundary  lines 
actually  run  and  marked  in  the  surveys  returned  by  the 
surveyor-general,"  "shall  be  established  as  the  proper 
boundary  lines,"  &c.    Story's  Laws  U.  S.,  vol.  2,  p.  960. 
By  "  an  act  for  the  establishment  of  a  general  land  office 
in  the  department  of  the  treasury,"  approved  April  25th, 
1812,  "the  commissioner  of  the  general  land  office"  is 
created;  and  in  section  5,  of  said  act,  it  is  enacted,  "that 
the  said  commissioner  shall,  forthwith  after  his  appoint- 
ment, be  entitled  to  the  custody,  and  shall  take  charge  of 
the  said  seal,  and  also  of  all  records,  books,  and  papers 
remaining  in  the  offices  of  the  secretary  of  state,  of  the 
secretary  and  register  of  the  treasury,  and  of  the  secre- 
tary of  war,  touching  or  concerning  the  public  lands  of 
the  United  States;  and  the  said  records,  books,  and  pa- 
pers shall  become,  and  be  deemed  the  records,  books,  and 
papers  of  the  said  office."    Section  9  declares  "that  all 
returns  relative  to  the  public  lands,  heretofore  directed  to 
be  made  to  the  secretary  of  the  treasury,  shall  hereafter 
be  made  to  the  said  commissioner,"  &c.    And,  by  section 
4  of  said  act,  it  is  provided  that  "copies  of  any  records, 
books,  or  papers  belonging  to  the  said  office,  under  the 
signature  of  the  said  commissioner,  or,  when  the  office 
shall  be  vacant,  under  the  signature  of  the  chief  clerk 
and  the  said  seal,  shall  be  competent  evidence  in  all  cases 
in  which  the  original  records,  books,  or  papers  could  be 
evidence."     2d  Story's  Laws  U.  S.  1238.    The  original 
description  of  the  lands,  made  by  the  surveyor-general, 
from  the  field-books  or  notes  of  the  deputies,  would,  un- 
doubtedly, be  evidence.     It  is  by  it  (in  connection  with 
plats  hereafter  to  be  noticed)  that  the  government  sells, 
and,  of  course,  as  a  general  rule,  ought  to  be  bound,  and 
the  law,  as  we  understand  it,  declares  that  the  lines  and 
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Nov.  Term,    corners  laid  down  in  said  description  shall  be  the  binding 

ones.    This  description,  then,  being  evidence,  and  having 

DoE        been,  as  we  have  said,  properly  transmitted,  under  the 

Hilmmot.     law,  (in  the  present  case,)  to  the  secretary  of  the  treasury, 

and  from  him  to  the  land  office,  copies  of  said  descrip* 

tion,  properly  authenticated,  must  be  evidence.  We  think 

that  offered  should  have  been  admitted. 

Next,  as  to  the  plat  which  was  admitted  in  evidence. 
Section  2  of  the  act  of  1796,  heretofore  quoted,  requires 
that  the  surveyor-general  shall,  from  the  "field-books" 
of  the  deputies,  in  addition  to  the  "description"  hereto- 
fore mentioned,  "  cause  a  fair  plat  to  be  made  of  the 
townships,  and  fractional  parts  of  townships  contained 
in  the  said  lands,  describing  the  subdivisions  thereof  and 
the  marks  of  the  corners.  This  plat  shall  be  recorded  in 
books  to  be  kept  for  that  purpose;  a  copy  thereof  shall 
be  kept  at  the  surveyor-general's  office  for  public  infor- 
mation; and  other  copies  sent  to  the  places  of  sale,  and 
to  the  secretary  of  the  treasury."  By  a  subsequent  law, 
as  we  have  shown  above,  the  papers,  &c,  in  the  office  of 
the  secretary  of  the  treasury,  pertaining  to  the  public 
lands,  were  transferred  to  the  land  office,  and  copies  of 
them,  properly  authenticated,  made  evidence.  The  copy 
of  the  plat  in  this  case  was  rightly  admitted. 

As  to  the  field-books  of  the  deputy-surveyors,  we  doubt 
whether  they  were  admissible  in  evidence,  though  we  do 
not  decide  that  they  were  not.  According  to  the  law,  af- 
ter they  have  been  transmitted  to  the  surveyor-general, 
and  he  has  completed  from  them  his  descriptions  and 
plats  of  the  lands  surveyed  for  use  in  the  land  offices,  no 
further  notice  is  to  be  taken  of  them.  The  government 
does  not  sell  her  lands  by  them.  The  officers  who  make 
the  sales  do  not  see  them.  Purchasers  do  not  see  them. 
They  form,  therefore,  no  representation  by  the  govern- 
ment to  purchasers  as  to  boundaries.  But  admit  that 
they  were  admissible  in  this  case  as  evidence,  still  as  the 
plat  made  from  them  by  the  surveyor-general  was  also 
admissible,  and  was  in  evidence,  if  there  was  any  vari- 
ance between  the  plat  and  field-books,  the  former  must 
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have  controled,  for  it  represented  die  lines  and  corners   NoT-  T«™» 

as  fixed  by  the  surveyor-general,  and  by  which  the  land '. — 

was  sold;  and  the  law  declares  that  the  corners  and  ^* 
boundaries  as  returned  byy  not  to,  that  officer,  shall  be  the 
corners  and  boundaries.  Their  admission,  therefore, 
could  not  have  affected  the  result  of  the  case.  We  do 
not,  however,  think  that  there  was  any  variance  between 
the  u description"  offered  in  evidence,  the  plat  admitted, 
and  die  field-notes.  It  is  not  denied  that  both  of  the 
former  bound  the  section  of  land  in  question  on  the  Ohio 
river.  It  seems  to  us  that  the  latter — the  field-notes — do 
also,  and  without  the  aid  of  any  parol  explanation.  They 
are,  so  far  as  is  necessary  to  copy  them,  as  follow : 
"  Ch.  Lk.    Run  the  line  south  between  sections  1  and  2, 

T.  3  N.,  10  E. 
Water  course  10  links  wide,  runs  S.  W. 
White  oak  12  inches. 
Water  course  15  links  wide,  runs  S.  E. 
Ohio.    A  beech  9  inches,  corner  tree,  from 
which,  &c. 
Ch.    Lk.    South  between  sections  2  and  3,  T.  3  N.,  R. 

10  E. 
Beech  36  inches. 

Ohio.    Where  a  sugar  tree  7  inches,  &c. 
South  between  sections  3  and  4,  T.  3  N.,  10  E. 
Ohio.    Poplar  24  inches,  bears,  &c.  Meanders 
of  the  Ohio  river  in  front  of  sections  2  and 

3,  T.  3  N.,  R.  10  E.    Beginning .  Post 

bearing  north  200  Iks.  between  sections  8 

and  4,"  &c.    Then  follow  the  meanders  of 

the  river. 

We  think  the  calls  at  the  south-east  and  south-west 

corners  of  section  two,  in  these  notes,  are  for  the  Ohio 

river,  and  that  the  south  line  of  said  section  is,  by  them, 

raid  river.    These  calls  and  this  line  govern  courses,  and 

distances,  and  quantity,  and  make  the  river  the  legal 

boundary.    The  surveyor-general,  therefore,  in  making, 

from  these  notes,  plats  and  descriptions  for  the  land  offices 

and  for  public  inspection,  rightly  made  the  river  the  south- 

Vol.  II 36 
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Nov.  Term,   east  and  south-west  corners  of  said  section,  and  its  south- 

1850.       _  ,         , 
ern  boundary. 

Y  *  This  determination  upon  these  points  of  evidence  is 

Hilwwh.  decisive  of  the  whole  case,  for  the  section  being  bounded 
on  the  south  by  the  Ohio  river,  the  grantee,  by  the  com- 
mon law,  would  hold  to  the  middle  of  the  stream.  But 
suppose  the  title  of  the  United  States  extended,  under  the 
Virginia  grant,  but  to  low  water  mark;  or  that  the  deci- 
sions made  in  some  of  the  states  are  correct,  that  in  grants 
bounded  by  our  great  fresh  water  navigable  rivers,  the 
grantee  takes  only  to  low  water  mark;  still  it  is  equally 
fatal  to  the  plaintiff,  for  low  water  mark  is  the  limit  of 
the  conveyance  to  his  lessor. 

But  notwithstanding  we  have  arrived  at  the  decision  of 
the  cause,  the  law  making  the  evidence  which  we  have 
held  admissible,  to  be,  in  fact,  conclusive  also,  still,  con- 
sidering the  great  value  of  property  involved  in  our  deci- 
sion, and  the  labor,  ability,  and  learning  given  to  the  ar- 
gument of  the  case,  we  deem  it  proper  that  we  should 
state  more  particularly  the  grounds  upon  which  the  plain- 
tiff's lessor,  the  City  of  Madison,  claims  a  recovery,  and 
the  reasons  why  we  think  them  insufficient. 

It  was  insisted  that  the  field-notes  of  which  we  have 
spoken  were  legal  evidence,  and  that  the  "plat"  and 
"description"  were  not — that  the  field-notes  were  uncer- 
tain in  their  language;  for  instance,  that  the  word  "Ohio" 
in  them,  did  not  clearly  mean  the  Ohio  river,  nor  show 
that  the  deputy-surveyors  run  to  it;  that  in  point  of  fact 
they  did  not  run  to  it,  but  terminated  their  lines  a  distance 
above,  and  actually  run  and  staked  a  line  as  and,  for  the 
south  boundary  of  fractional  section  two  some  ten  feet 
above  the  water's  edge,  at  high  water  of  the  river,  as 
was  shown  by  parol  evidence,  by  which  act  of  the  said 
surveyors  it  was  contended  the  government  was  bound. 

As  to  the  legality  of  the  field-notes,  plat,  and  descrip- 
tion as  evidence,  we  have  nothing  further  to  add.  As  to 
the  word  Ohio  in  those  notes  meaning  the  Ohio  river,  and 
constituting  a  call  for  it  as  a  corner  and  a  boundary,  when 
used,  we  have  no  doubt.    The  township  in  which  the  sec- 
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tion  that  the  officers  were  surveying  lay  bordered  on  that  **«▼•  Term, 
river;  the  officers  were  running  towards  the  river;  to  . 
complete  the  sections  it  was  necessary  to  go  to  it;  the 
law  required  them  to  go  it;  the  word  is  the  proper  and 
full  name  of  the  river,  and  there  was  no  other  object 
in  the  vicinity  called  by  that  name.  If  the  word  does 
not  mean  the  Ohio  river,  what  does  it  mean?  And 
if  it  was  not  used  as  a  call  for  corners  and  boundaries, 
why  was  it  used  at  all?  And  further,  those  very  field- 
notes,  in  giving  the  south  boundary,  describe  the  mean- 
ders of  the  "  Ohio  river,"  thus  explaining,  if  explanation 
were  needed,  what  is  meant  by  "  Ohio"  in  the  east  and 
west  lines. 

In  regard  to  the  alleged  line  staked  by  the  deputy-sur- 
veyors, above  the  river  bank,  there  is  no  proof  of  the  fact 
It  was  stated  by  two  witnesses  that  they  had  seen  stakes 
upon  the  bank,  but  no  witness  proved  who  placed  those 
stakes  there,  when  they  were  placed,  nor  for  what  pur- 
pose. But  had  such  a  line  been  marked  by  the  surveyors, 
as  it  was  not  returned  by  them,  and  never  came  to  the 
knowledge  of  the  government,  was  never  ratified,  and  the 
surveyors  were  not  authorized  by  law  to  make  it,  the  go- 
vernment could  not  be  bound  by  it. 

It  is  further  said  the  corner  stakes  were  planted  in  the 
north  and  south  lines  from  six  to  ten  feet  from  the  river. 
The  answers  to  this  are :  1.  That  all  the  surveyors  tell 
us  that  when  they  corner  upon  a  water  course,  they  uni- 
formly plant  their  stakes  a  few  feet  back  from  the  stream 
that  they  may  not  be  carried  away;  and  2.  The  law  is 
that  where  in  a  conveyance  there  are  calls  for  permanent 
natural  objects,  and  for  other  transient  ones,  the  calls  for 
the  permanent  natural  objects  govern.  Angel  on  Water 
Courses,  4  Ed.,  p.  18. 

But  supposing  us  to  be  wrong  upon  every  other  point, 
nevertheless  the  Court  below  was  bound  to  decide  this 
cause  against  the  plaintiff,  under  the  laws  of  congress, 
upon  the  plat  of  the  surveyor-general,  a  copy  of  which 
was  legally  in  evidence ;  for,  "  when  a  grant  of  land  re- 
fers to  a  map  upon  which  the  land  is  laid  down  as  bound- 
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Not.  Term,  ed  on  a  water  course,  the  grantee  is  entitled  to  hold  usque 
-  adJUum  aqua.  Newson  v.  Pryor,  7  Wheat.  U.  S.  R.  7. 
In  a  sale  of  land  in  the  village  of  Oswego,  in  the  state  of 
New  York,  (by  virtue  of  which  the  grantee  claimed  the 
use  of  the  water  to  the  thread  of  the  river,)  the  lots  were 
not  very  particularly  described  in  the  certificate  of  sale; 
but  a  map  of  the  village  in  the  office  of  the  secretary  of 
state  was  referred  to,  and  the  lots  were  sold  as  laid  down 
on  that  map.  In  a  bill  in  chancery  by  the  grantee  for  a 
diversion  of  the  water  by  the  canal  commissioners,  it  was 
stated  that  the  map  designated  the  lots  as  being  mill  and 
water  lots ;  and  that  the  surveyor-general,  at  the  sale,  re- 
presented the  lots  as  such,  and  that  the  purchaser  would 
have  the  right  to  use  them  as  such.  The  construction 
given  by  the  Court  was,  that  the  grant  of  the  lots  under 
the  above  description  and  circumstances,  included  a  right 
to  the  water  course.  Varick  v.  Smith,  5  Page  N.  Y.  Ch. 
R.  137.  Id.  547.  In  Kentucky,  the  plat  of  public  lands 
is,  by  law,  a  necessary  part  of  the  surveyor's  report,  and 
it  is,  therefore,  proper  evidence  in  ascertaining  the  posi- 
tion of  the  land,  and  what  it  includes.  It  has  often  hap* 
pened  in  that  state,  that  surveyors  have  one  or  more  lines 
bounded  by  streams  of  water,  calling  for  divers  courses 
as  meanders  thereof,  and  the  plat  itself  exhibits  the  stream 
as  composing  such  lines;  but  whenever  there  is  an  at- 
tempt to  run  their  courses  and  distances  contained  in  a 
certificate  and  patent,  they  will  not  follow  the  stream  at 
all,  but  widely  depart  from  it;  and,  in  such  cases,  it  is 
held  that  the  stream  must  control  the  courses  and  dis- 
tances called  for,  because  the  plat  makes  the  stream  the 
boundary.  Reed  v.  Longford,  3  J.  J.  Marsh.  Ken.  R.  420." 
—Angel  on  Water  Courses,  4  Ed.,  p.  29. 

We  see  no  ground  upon  which  the  judgment  of  the 
Court  below  can  be  reversed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  W.  Chapman  and  /.  Sullivan,  for  the  plaintiff. 

M.  G.  Bright,  S.  C.  Stevens,  and  /.  G.  Marshall,  for  the 
defendant. 
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Not.  Term* 
The  State  v.  Lackey.  - — 


The  act  of  1849,  giving  exclusive  jurisdiction  to  justices  in  certain  cases,  °™' 

contained  no  clause  saving  pending  suits,  and  the  Circuit  Courts,  after        Nosan. 
the  passage  of  that  act,  had  no  jurisdiction  of  such  causes. 

ERROR  to  the  Hamilton  Circuit  Court.  Tueeda*, 

Blackford,  J. — Indictment  for  lewdness.  November 36. 

This  indictment  was  found  in  the  Hamilton  Circuit  Court, 
at  the  September  term,  1848.  It  was  quashed  at  the  Sep- 
tember term,  1849,  on  the  ground  that  the  Court  had  no 
jurisdiction  of  the  cause. 

At  the  time  this  indictment  was  found,  the  Hamilton 
Circuit  Court  had  jurisdiction  of  the  suit.  R.  S.  1843,  p. 
977,8.  81. 

In  January,  1849,  an  act  passed  giving  to  justices  of 
the  peace  exclusive  jurisdiction,  in  Hamilton  county,  over 
offences  like  the  present  one.  That  act  took  effect  from 
its  passage.     Acts  of  1849,  p.  78. 

There  being  no  clause  in  the  act  of  1849  for  the  saving 
of  pending  suits,  the  Circuit  Court,  after  the  passage  of 
that  act,  had  no  jurisdiction  of  the  indictment.  Any  sub- 
sequent proceedings  in  the  case  would  have  been  coram 
non  judice  and  void.  The  indictment,  therefore,  was  cor* 
rectly  quashed,  at  the  September  term,  1849,  for  want  of 
jurisdiction.     Taylor  v.  The  State,  7  Blackf.  93. 

Per  Curiam. — The  judgment  is  affirmed. 

G.  H.  Voss  and  /.  L.  Ketcham,  for  the  state. 

A.  A.  Hammond  and  E.  Lander,  for  the  defendant. 


Shellenbarger  v.  Norris. 

The  mere  fact  that  the  witness  is  a  party  to  the  suit  is  no  objection  to  his 
competency. 

If  the  witness  has  been  sworn  and  examined  on  the  trial,  it  will  be  pre- 
sumed, the  contrary  not  appearing,  that  there  was  a  proper  issue  to 
which  his  testimony  was  applicable. 
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Nov.  Term,    Slander.    Charge  complained  of,  perjury  in  another  action  between  the  pre- 
1850.  sent  parties  before  a  justice.    It  was  objected  to  the  declaration  in  this 

suit  that  there  was  no  averment  that  the  justice  had  jurisdiction  of  the 
cause  of  action.    The  declaration  contains  an  averment  that  "the  plain- 
T*  tiff  was,  at  the  instance  of  the  defendant,  examined  on  oath  adminis- 

tered by  said  justice,  according  to  law,  as  a  witness  for  the  defendant" 
Held,  that  this  allegation  was  a  statement  in  substance  that  the  justice 
had  jurisdiction  of  the  cause. 

Tuetdmf,  ERROR  to  the  Delaware  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  slander  in  which 
Shellenbarger  was  plaintiff.  The  declaration  contained 
three  counts.  General  demurrers  to  the  first  and  second 
counts,  and  the  demurrers  sustained.  The  plaintiff  en- 
tered a  nolle  prosequi  as  to  the  third  count. 

The  first  count  is  substantially  as  follows :  For  that 
whereas  before,  &c,  a  certain  action  of  assumpsit  was 
depending  in  the  Court  of  Samuel  G.  Campbell,  an  acting 
justice  of  the  peace  within  and  for  said  county  of  Dela- 
ware, wherein  one  Abraham  Shellenbarger  was  plaintiff, 
and  said  John  Norris  was  defendant,  and  which  action 
was  tried  before  said  justice,  on,  &c.,  at  the  county  afore- 
said, and  within  the  jurisdiction  of  said  justice,  and,  on 
said  trial,  the  plaintiff  was,  at  the  instance  of  the  defend- 
ant, examined  on  oath  administered  by  said  justice,  ac- 
cording to  law,  as  a  witness  for  the  defendant;  which  tes- 
timony was  material  to  the  issue  then  and  there  being 
tried.  Yet  the  defendant,  well  knowing  the  premises, 
&c,  on,  &c,  at,  &c,  falsely  and  maliciously  spoke  and 
published  to,  and  of,  and  concerning,  the  plaintiff,  and  of 
and  concerning  said  trial,  and  of  and  concerning  the  said 
evidence  so  given  by  the  plaintiff,  which  was  then  and 
there  material  to  the  issue  then  being  tried,  the  false, 
scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say :  "  You  (meaning  the  plaintiff)  swore  to  a 
lie,"  (then  and  there  meaning  that  the  plaintiff  had  been 
and  was  guilty  of  perjury).  And  again,  these  words: 
"You  (the  plaintiff  meaning)  committed  perjury.9'  By 
means  whereof,  &c. 

Two  objections  are  made  to  this  count.  The  first  is, 
that  it  is  not  shown  that  the  issue  in  the  cause,  tried  be- 
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fore  the  justice,  was  on  a  special  plea.    We  have  a  sta-    Nov.  Tenn, 
tute  authorizing  the  defendant,  in  a  suit  before  a  justice, 


Shsllskbabt 
gkr 


where  there  is  a  special  plea,  to  require  the  plaintiff  to 

be  sworn  as  a  witness.     R.  S.  p.  877,  s.  82.     It  is  not      „  ▼• 

nOBMJB. 

necessary,  in  determining  this  case,  to  examine  this  sta- 
tute, as  the  cause  may  be  determined  independently  of  it. 
The  plaintiff  was,  at  the  defendant's  instance,  sworn  as 
a  witness  in  the  cause;  and  it  is  not  necessary  that  the 
issue  should  have  arisen  from  a  special  plea.  The  de- 
fendant had  a  right  to  have  the  plaintiff  sworn  as  a  wit- 
ness, under  the  general  issue  or  any  other  issue  of  fact, 
if  the  plaintiff  made  no  objection;  and  as  none  appears 
to  have  been  made  in  this  case,  we  must  presume  none 
was  made.  We  have  already  decided  that  the  mere  fact 
that  the  witness  is  a  party  to  the  suit,  is  no  objection  to 
his  competency.  Henderson  v.  Reeves,  6  Blackf.  101. 
Besides,  it  is  not  usual  or  necessary  in  these  cases,  to 
state  the  issue  on  which  the  cause  was  tried.  See  the 
forms  in  Stephens  on  Plead.  42,  and  in  2  Chitty  on  Plead. 
620.  If  the  witness  was  sworn  and  examined  on  the  trial, 
it  will  be  presumed,  the  contrary  not  appearing,  that  there 
was  a  proper  issue  to  which  his  testimony  was  applicable. 

The  second  objection  made  to  the  first  count  is,  that 
there  is  no  averment  that  the  justice  had  jurisdiction  of 
the  cause  of  action. 

There  is  a  late  case  in  the  Court  of  Appeals  of  South 
Carolina  where  the  averment  in  question  is  held  not  to  be 
necessary.  The  Court  there  say :  "  The  grounds  taken 
in  arrest  of  judgment  cannot  avail  the  defendant.  It  is 
very  clear,  on  authority,  that  it  is  not  necessary  to  aver 
in  the  declaration  that  the  justice  had  jurisdiction  of  the 
cause  in  which  the  plaintiff  was  sworn  as  a  witness,  or 
that  his  testimony  was  material.  Both  of  these  are  pre- 
sumed until  the  contrary  appears.  2  Blackf.  242. — Ne- 
wn  v.  Munn,  13  J.  R.  48. — Chapman  v.  Smith,  13  J.  R. 
78. — Crookshanks  v.  Gray,  20  J.  R.  344. — Hamilton  v. 
Langley,  1  McMull.  498." — Dalrymfle  v.  Lofton,  2  McMull. 
112.  We  have  examined  the  record  in  the  case  above 
cited  in  2  Blackf.  242,  Wilson  v.  Harding.    The  declara- 


386  CASES  IN  THE  SUPREME  COURT 

BTot.  Term,   tion  in  that  case  contains  no  averment  of  the  justice's 

lft*>0 

—  jurisdiction,  but  it  does  not  appear  to  have  been  objected 

*^DT  to  on  that  ground.  In  Dalrymple  v.  Lofton,  above  cited, 
Dra*.  the  objection  was  made  in  arrest  of  judgment,  though  the 
Court,  in  holding  the  declaration  to  be  good,  do  not  put 
their  opinion  on  that  ground.  We  shall  leave  that  tech- 
nical objection  undecided,  as  the  present  case  happens 
not  to  require  its  decision.  The  declaration  before  us 
shows  with  sufficient  certainty,  (the  objection  being  made 
on  general  demurrer,)  that  the  cause  was  within  the  jus- 
tice's jurisdiction.  The  allegation  that  the  plaintiff  was 
examined  on  oath  administered  by  the  justice  according 
to  law,  is  saying  in  substance  that  the  justice  had  juris- 
diction of  the  cause.  He  could  not  have  administered 
an  oath  to  the  witness  according  to  law,  unless  the  cause 
in  which  the  oath  was  administered,  was  within  his  juris- 
diction. If  the  trial  was  coram  non  judice,  the  oath  to 
the  witness  was  administered,  not  according  to  law,  but 
in  violation  of  it. 

What  we  have  said  is  with  a  view  to  the  first  set  of 
words  laid  in  the  first  count.  If  the  count  is  valid  as  to 
those  words,  it  is,  a  fortiori,  valid  as  to  the  others. 

The  second  count  differs  from  the  first  only  in  laying 
the  words  to  have  been  spoken  in  the  third  person  instead 
of  in  the  second. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.    Costs  here. 

/.  T.  Sample,  for  the  plaintiff. 

W.  March>  for  the  defendant. 


Moody  v.  Dbum. — In  Error. 

DRUM  sued  Moody  in  trespass,  before  a  justice  of  the 
peace,  and  recovered  a  judgment  for  25  dollars.  Moody 
appealed  to  the  Circuit  Court,  and,  upon  the  trial  in  that 
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Court,  Drum  had  judgment  for  5  dollars  and  50  cents    Nov-  Tenn» 
damages,  and  the  costs  of  the  suit. 1 — 

The  judgment,  so  far  as  it  respects  the  costs,  is  erro-      °°™«i* 
neous.     The  judgment  before  the  justice  of  the  peace     Atwoob. 
being  reduced  at  the  trial  upon  the  appeal  more  than  5 
dollars,  the  judgment  for  costs  should  have  been  in  favor 
of  the  defendant.     Allen  v.  Hardesty,  8  Blackf.  589. 

So  much  of  the  judgment  as  gives  costs  to  the  plaintiff 
below  is  reversed,  and  cause  remanded  with  directions  to 
render  a  judgment  for  costs  for  the  defendant  below,  with 
costs  in  this  suit. 

•/.  L.  Jernegan,  for  the  plaintiff. 


Conwell  v.  Atwood  and  Others. 

Service  of  a  writ  by  leaving  it  at  the  defendant's  place  of  residence,  is  au- 
thorized by  the  R.  S.  p.  674,  8.  23;  and  the  fact  that  the  defendant  was 
absent  in  another  state  and  was  not  actually  notified  of  the  suit  until 
the  first  day  of  the  term  at  which  the  summons  was  returnable,  affords 
no  reason  for  setting  aside  the  return. 

APPEAL  from  the  Franklin  Circuit  Court.  Wednesday, 

Smith  J. — This  was  an  action  of  debt  by  Atwood  and  Co., 
against  ConweU.  By  a  bill  of  exceptions,  it  appears  that, 
on  the  13th  of  February,  1849,  at  the  February  term  of 
the  Franklin  Circuit  Court,  said  term  having  commenced 
on  the  5th  of  that  month,  on  the  cause  being  called  for 
trial,  the  defendant  moved  to  set  aside  the  sheriff's  return 
to  the  summons.  That  return  was  that  the  sheriff  had 
duly  served  the  writ,  by  leaving  copies  at  the  boarding 
house  and  store  of  the  defendant,  on  the  23d  of  January, 
1849.  In  support  of  the  motion,  the  defendant  filed  an 
affidavit,  stating,  that  on  the  20th  of  January \  1849,  he 
went  to  Cincinnati,  Ohio,  upon  necessary  business,  and 
necessarily  remained  away  from  his  usual  place  of  busi- 
ness, until  the  1st  day  of  February,  1849,  and  that  he  was 
not  advised  of  the  service  of  a  summons  in  this  cause, 
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K>€TttTn,B*    ky  leaving  a  copy  at  his  place  of  residence,  until  the  5th 
1850'       of  February,  1849. 

OT^AtL         This  motion  was  overruled,  and  the  plaintiff  had  judg- 
Bbown.       ment  nil  dicit. 

The  motion  to  set  aside  the  sheriff's  return,  was  pro- 
perly overruled.  The  service  by  leaving  a  copy  at  the 
defendant's  place  of  residence,  was  authorized  by  the  sta- 
tute. R.  S.  p.  674,  s.  28.  The  fact  that  the  defendant  was 
absent  in  another  state,  and  was  not  actually  notified  of 
the  suit  until  the  first  day  of  the  term  at  which  the  sum- 
mons  was  returnable,  affords  no  reason  for  setting  aside 
the  return.  There  might  be  cases  in  which  a  continuance 
would  be  proper,  when  a  defendant  should  not  be  really 
notified  by  such  a  service  of  process  in  time  to  prepare 
a  defence,  but  we  can  perceive  no  ground  whatever  for 
the  motion  made  on  this  occasion. 

Per  Curiam, — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

J.  D.  Howland,  for  the  appellant. 

G.  G.  Holland,  for  the  appellees. 


Burdsall  v.  Brown  and  Another. — In  Error. 

ASSUMPSIT  on  the  common  counts  by  Burdsall 
against  Brown  and  W olden,  as  partners.  Walden  pleaded 
the  general  issue.  There  was  a  trial  by  the  Court  and  a 
finding  and  judgment  for  the  defendants. 

The  case  turned  upon  the  question  whether  certain 
bills  of  goods,  purchased  of  the  plaintiff  by  the  defend- 
ants, respectively,  during  the  existence  of  a  co-partner- 
ship between  the  latter,  were  so  purchased  for  the  firm  or 
were  purchased  by  the  two  persons  composing  the  firm 
upon  their  separate  and  individual  accounts.  The  evi- 
dence as  to  the  circumstances  under  which  the  goods 
were  purchased  may  be  said  to  be  contradictory.  A  wit- 
ness for  the  defendant   testified  to  admissions  by  the 
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plaintiff  that  the  goods  were  Bold  to  the  defendants  upon   Nov-  T«™# 

their  individual  responsibility,  and  that  Walden  had  paid 1 

for  those  purchased  by  him  in  full.    The  plaintiff  intro-        M™ 
duced  a  witness  whose  testimony  conflicts  with  this,  but       Rand. 
we  cannot  say  the  preponderance  of  evidence  was  so 
clearly  in  favor  of  the  plaintiff  that  the  judgment  of  the 
Circuit  Court  ought  to  be  disturbed. 

The  judgment  is  affirmed  with  costs. 

C.  Cuthingy  for  the  plaintiff. 

S.  C.  Stephens ,  for  the  defendants. 


Mum  v.  Rand. 

Assumpsit  for  money  had  and  received.    In  a  settlement  between  the  par-  &  sm 

ties,  a  mistake  of  100  dollars  was  made  in  the  transfer  of  notes  to  the  M&     - 

defendant.  The  only  evidence  of  demand  was  that  "  the  plaintiff  re- 
quested the  defendant,  about  two  months  ago,  to  settle  with  him  in  re- 
spect to  an  alleged  mistake  in  said  settlement,  and  that  the  defendant 
expressed  a  willingness  to  do  so,  but  nothing  further  was  then  done." 
Held,  that  the  jury  might  have  inferred  from  this  that  the  necessary  de- 
mand was  made. 

The  action  for  money  had  and  received  is  equitable  in  its  character,  and 
will  be  sustained  where  no  money  has  been  actually  passed  but  some- 
thing has  been  received  as  money,  or  which  has  been  really  or  pre- 
sumptively converted  into  money  before  suit  brought. 

ERROR  to  the  Ripley  Circuit  Court.  Wednesday, 

Smith,  J. — Assumpsit  by  Rand  against  Muir,  on  the 
common  counts,  for  money  had  and  received.  Plea — 
non-assumpsit.  Verdict  and  judgment  for  the  plaintiff 
for  101  dollars. 

It  appeared,  by  the  evidence,  that  Rand,  who  had  been 
guardian  for  a  minor,  one  Logsden,  had  resigned  his  trust 
and  Muir  had  been  appointed  his  successor.  In  a  settle- 
ment with  Muir,  as  such  successor,  it  was  found  that 
Rand  had  in  his  hands  280  dollars  belonging  to  said  mi- 
nor, and,  by  mistake,  executed  to  Muir  his  note  for  380 
dollars ;  and  that  Muir  immediately  after  the  settlement 
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Hot.  Term,   received  from  Rand,  as  a  payment  of  his  indebtedness, 

'. notes  of  other  persons  to  the  amount  of  380  dollars. 

M^m        Muir  proved,  upon  the  trial,  that  two  of  the  notes  so 
Band.       transferred  to  him  were  still  in  his  hands  uncollected,  but 
it  was  agreed  that  they  were  good  notes  and  were  then, 
and  had  always  been,  collectable. 

The  only  evidence  that  any  demand  had  been  made  of 
Muir,  before  the  suit  for  the  sum  thus  alleged  to  have 
been  received  by  him  by  mistake  over  and  above  the 
sum  he  was  entitled  to  in  the  notes  aforesaid  was,  "that 
Rand  requested  Muiry  about  two  months  ago,  to  settle 
with  him  in  respect  to  an  alleged  mistake  in  the  said 
settlement,  and  that  Muir  expressed  a  willingness  to  do 
so,  but  nothing  further  was  then  done." 

We  think  the  jury  might  have  inferred,  from  this  evi- 
dence, that  the  necessary  demand  was  made. 

The  action  for  money  had  and  received  is  equitable  in 
its  character,  and  has  often  been  sustained  where  no 
money  actually  passed,  but  something  was  received  as 
money,  or  which  was  really  or  presumptively  converted 
into  money  before  suit  brought.  Hatton  v.  Robinson,  4 
Blackf.  479.  In  this  case  the  evidence  shows  that  the 
notes  given  by  Rand  to  Muir  were  received  by  the  latter 
as  money,  in  discharge  of  a  supposed  indebtedness,  and 
that  he  might  have  converted  them  into  money  if  he  had 
been  so  disposed.  There  does  not  appear  to  have  been 
any  offer  to  return  the  notes  or  any  of  them  to  Rand. 

It  is  objected  that  the  defendant  had  no  authority  to 
receive  the  notes  as  money.  But  his  liability  to  the  plain- 
tiff does  not  depend  upon  his  authority  as  guardian  to 
receive  those  notes.  That  the  parties  were  both  at  dif- 
ferent times  guardians  merely  serves  to  explain  the 
transaction.  The  question  might  arise,  between  the  de- 
fendant and  his  ward,  whether  the  latter  was  bound  by 
the  transaction,  or  whether,  if  he  should  choose  to  disa- 
vow it  on  becoming  of  age,  the  taking  of  properly  and 
not  money,  as  a  payment  of  a  debt  due  the  ward,  would 
not  be  at  the  defendant's  risk,  but  this  can  have  no  bear- 
ing on  the  present  case. 
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Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent.   H«*.  Term, 
damages  and  costs.  1850' 


The  State 


D.  Kelso  and  E.  Dumont,  for  the  plaintiff. 

/.  Rymaiiy  for  the  defendant.  The  Teto- 

TEES,  <feo. 


The  State  v.  The  Trustees  of  the  Vincennes  University. 

The  act  of  congress  of  March  26, 1804,  entitled  "  an  act  making  provision 
for  the  disposal  of  the  public  lands  in  the  Indiana  territory,  and  for 
other  purposes/'  conferred  no  rights  on  the  trustees  of  the  Vincennes 
University  to  the  township  of  land,  reserved  by  that  act  for  the  use  of  a 
seminary  of  learning,  and  which  was  subsequently  located  in  Gibson 
county.    They  were  not  then  in  existence  as  a  corporation. 

It  was  the  intention  of  congress,  in  reserving  these  lands,  to  afterwards 
appropriate  them  to  the  use  of  such  seminary  as  it  should  desig- 
nate. 

The  act  of  the  territorial  legislature  of  1806,  granting  the  use  of  said  lands 
to  said  university,  was  nugatory,  as  no  such  power  was  conferred  on  the 
legislature  by  congress. 

Congress,  in  1816,  granted  said  township,  and  one  additional  township,  to 
the  state. 

ERROR  to  the  Marion  Circuit  Court.  Wednesday, 

Smith,  J. — By  an  act  of  the  general  assembly,  passed 
in  1846,  the  trustees  of  the  Vincennes  University  were  au- 
thorized to  file  a  bill  in  chancery,  in  the  nature  of  an  ac- 
tion of  disseizin,  for  the  purpose  of  trying  their  right  to 
the  township  of  land,  in  Gibson  county,  called  the  semi- 
nary township.  A  bill  was  accordingly  filed  in  the  Marion 
Circuit  Court,  claiming  that  said  trustees  were  entitled  to 
the  use  of  said  lands,  of  which  they  had  been  wrongfully 
dispossessed  by  the  state.  The  cause  was  heard  upon 
the  bill,  answer,  and  depositions,  and  the  Circuit  Court 
Tendered  a  decree  in  favor  of  the  complainants,  requiring 
the  state  to  pay  to  them  30,099  dollars  and  96  cents,  be- 
ing the  proceeds  of  a  portion  of  the  lands  in  said  town- 
ship, sold  by  authority  of  several  acts  of  the  legislature, 
which  proceeds  were  paid  into  the  state  treasury  for  the 
use  of  the  Indiana  University,  a  state  institution  of  learn- 
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^TftAft™'    ***** ^ocate<*  **  Bloondagton.    From  this  decree, the  present 
writ  of  error  was  prosecuted. 


hx  ^  An        ij«]le  material  facts^  Up0n  which  the  right  of  the  com- 
T"  ''lb?*    plainants  to  have  a.  decree  to  this  effect  must  depend, 
may  be  stated  as  follow : 

An  act  of  congress  of  March  26,  1804,  (U.  S.  Stat,  at 
Large,  vol.  2,  p.  277,)  entitled  "  an  act  making  provision 
for  the  disposal  of  the  public  lands  in  the  Indiana  territory, 
and  for  other  purposes,"  established  three  land  districts, 
namely,  the  districts  of  Detroit,  Kaskaskia,  and  Yincennes. 
It  directed  the  survey  and  sale  of  the  lands  in  those  dis- 
tricts to  which  the  government  then  had  title,  with  certain 
exceptions.  The  fifth  section  enacts  :  "that  all  the  lands 
aforesaid,  not  excepted  by  virtue  of  the  preceding  section99 
(referring  to  exceptions  made  of  lands  claimed  under 
French  and  English  grants,)  "  shall,  with  the  exception  of 
the  section  numbered  sixteen,  which  shall  be  reserved  in 
each  township,  for  the  support  of  schools  within  the  same, 
with  the  exception  also  of  an  entire  township  in  each  of 
the  three  above  described  tracts  of  country  or  districts,  to 
be  located  by  the  secretary  of  the  treasury,  for  the  use  of 
a  seminary  of  learning,  and  with  the  exception  also  of 
the  salt  springs  and  lands  reserved  for  the  use  of  the 
same,  as  hereinafter  directed,  be  offered  for  sale  to  the 
highest  bidder,"  &c. 

Afterwards,  on  the  10th  of  October,  1806,  Albert  Gallatin, 
then  secretary  of  the  treasury,  located  the  township  num- 
ber two  south,  range  eleven  west,  now  in  Gibson  county, 
for  the  use  of  a  seminary  of  learning,  under  the  above 
mentioned  act.  This  location  was  made  by  a  letter  ad- 
dressed to  the  register  of  the  land  office  at  Vincennes,  as 
follows  : 

"  Sir  : — In  conformity  with  the  provisions  of  the  fifth 
section  of  the  act  making  provision  for  the  disposal  of  the 
public  land  in  the  Indiana  territory,  and  for  other  purposes, 
I  do  hereby  locate,  for  the  use  of  a  seminary  of  learn- 
ing, the  township  No.  two,  south  of  the  base  line,  in  the 
eleventh  range  west,  of  the  Vincennes  district,  being  the 
same  which  is  recommended  for  that  purpose  in  your  and 
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the  receiver's  joint  letter,  of  the  12th  ult.    Yon  will  please   Nov-  Tenn» 
enter  the  location  accordingly,  in  your  book  of  entries,  in 
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order  that  the  same  may  be  matter  of  record." 

In  1806,  an  act  was  passed  by  the  legislature  of  the    Th*Tbot- 
Indiana  territory,  incorporating  an  university.    These-     ™**°- 
cond  section  of  this  act  is  as  follows : 

"  And  whereas,  congress  has  appropriated  a  township 
of  land,  of  23,040  acres,  for  the  use  and  support  of  the 
university,  or  a  public  school,  in  the  district  of  Vincennes; 
and  whereas,  the  township  is  now  located,  and  the  bound- 
aries designated;  be  it  therefore  enacted,  that  the  trustees, 
in  their  corporate  capacity,  or  a  majority  of  them,  be,  and 
they  are  hereafter  authorized  to  sell,  transfer,  convey,  and 
dispose  of  any  quantity,  not  exceeding  4000  acres,  of  the 
said  land,  for  the  purpose  of  putting  into  immediate  ope- 
ration, the  said  institution  or  university,  and  to  lease  or 
rent  the  remaining  part  of  the  said  township,  to  the  best 
advantage,  for  the  use  of  the  said  public  school  or  univer- 
sity." 

By  virtue  of  the  authority  given  by  this  act,  the  trustees 
of  the  Vincennes  University  sold  about  4000  acres  of  said 
land. 

On  the  10th  of  April,  1816,  the  act  to  provide  for  the 
admission  of  the  state  of  Indiana  into  the  union,  was 
passed  by  congress.  It  contained,  among  others,  the  fol- 
lowing propositions,  which,  when  accepted  by  the  conven- 
tion assembled  to  form  a  state  constitution,  were  to  be 
obligatory  on  the  United  States,  and  they  were  so  accepted: 

That  the  section  numbered  sixteen  in  every  township, 
should  be  granted  to  the  inhabitants  of  such  township, 
for  the  use  of  schools ; 

That  all  salt  springs  within  the  territory,  and  the  land 
reserved  for  the  use  of  the  same,  should  be  granted  to  the 
Btate,  for  the  use  of  the  people  of  the  Btate,  to  be  used  as 
the  legislature  of  the  state  should  direct; 

"  That  one  entire  township,  which  shall  be  designated 
by  the  president  of  the  United  States,  in  addition  to  the 
one  heretofore  reserved  for  that  purpose,  shall  be  reserved 
for  the  use  of  a  seminary  of  learning,  and  vested  in  the 
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Nov.  Term,    legislature  of  the  said  state,  to  be  appropriated  solely  to 
- —  the  use  of  such  seminary,  by  the  said  legislature." 

The  Stat*  Qn  ^  27th  of  Ap^  1Q16>  ftn  act  wafl  pa8Be(j  by  con- 

Ths  Tw»-     cress  which  reads  as  follows : 

TUB    iftrOi 

Be  it  enacted,  &c,  u  that  the  several  persons  who  pur- 
chased lands  in  township  numbered  two  south,  of  range 
eleven  west,  in  the  district  of  Vincennes,  from  the  board 
of  trustees  of  the  Vincennes  University,  which  was  incor- 
porated by  an  act  of  the  legislature  of  the  Indiana  terri- 
tory, entitled  '  an  act  to  incorporate  an  university  in  the 
Indiana  territory,'  passed  the  20th  of  November ,  1806,  be, 
and  they  are  hereby,  confirmed  in  their  titles  in  fee-sim- 
ple respectively."  U.  S.  Stat,  at  Large,  vol.  6. — Private 
Laws,  p.  171. 

The  act  establishing  a  state  seminary  at  Bloomington 
was  passed  on  the  20th  of  January,  1820,  by  the  general 
assembly.  In  this  act  the  seminary  township  in  Gibson 
county  is  not  mentioned,  but  on  the  22d  of  January,  at 
the  same  session,  a  joint  resolution  was  adopted  appoint- 
ing one  Jesse  Emmerson  a  superintendent  to  rent  the  im- 
proved lands  in  that  township,  and  directing  him  to  ac- 
count to  the  state  for  the  proceeds. 

On  the  22d  of  January,  1822,  an  act  was  passed  by  the 
legislature  of  the  state,  entitled  "  an  act  to  provide  for 
the  sale  of  the  seminary  township  in  Gibson  county,"  &c. 
The  first  section  of  this  act  appoints  commissioners  to 
make  sale  of  the  land  in  that  township.  The  fourth  sec- 
tion requires  the  money  to  be  paid  into  the  state  treasury 
"  that  it  may  be  made  a  productive  fund  for  the  benefit 
of  the  state  seminary."  The  seventh  section  is  as  fol- 
lows: 

"  Whereas,  it  is  stated  to  this  general  assembly  that  the 
former  board  of  trustees  of  the  Vincennes  University  sold 
certain  quarter  sections  of  the  seminary  township  with- 
out making  and  executing  deeds  therefor,  and  that  the 
said  board  has  expired  by  the  negligence  of  its  members; 
for  remedy  whereof,  the  said  commissioners,  or  a  majority 
of  them,  shall,  and  they  are,  hereby  authorized  and  di- 
rected to  hear  the  claims,  receive  evidence,  and  decide  on 
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the  said  sales  and  purchases ;  and  when  to  make  them  it   Nov-  Tens, 


1650. 


may  seem  just  and  right,  to  make  and  execute  deed  or  - 
deeds  of  conveyance  to  the  purchaser  or  purchasers  of  Tm  ***■ 
any  one  or  more  quarter  section  or  sections  of  land  in  th*  Tw»- 
the  said  seminary  township,  so  purchased  as  aforesaid  ' 

tinder  the  provisions  of  the  act  of  the  general  assembly 
authorizing  the  said  board  of  trustees  to  sell  and  dispose 
of  part  of  the  said  seminary  township  of  land." 

On  the  25th  of  January,  1827,  another  act  was  passed 
by  the  legislature  of  the  state,  appointing  commissioners 
to  make  sale  of  the  lands  in  both  the  Gibson  and  Monroe 
townships,  and  they  were  required  to  pay  the  proceeds  to 
the  state  treasurer. 

By  virtue  of  these  acts  about  17,000  acres  of  the  land 
in  the  Gibson  township  were  sold  by  the  commissioners, 
and  the  proceeds,  with  the  interest  thereon,  amounting  to 
the  sum  mentioned  in  the  decree,  were  paid  into  the  state 
treasury  for  the  use  of  the  Indiana  University. 

Accompanying  the  depositions  there  is  a  paper  contain- 
ing what  are  called  "  extracts  and  copies,"  taken  from  a 
book  having  on  its  first  page  the  title,  "Minutes  and  Pro- 
ceedings of  the  Board  of  Trustees  for  Vincennes  University, 
Indiana  Territory."  They  were  introduced  for  the  purpose 
of  showing  the  organization  and  continuance  of  the  board 
of  trustees,  and  that  certain  petitions  were  preferred  by 
the  board  to  congress  with  the  view  of  obtaining  authority 
to  sell  the  lands  remaining  unsold  in  the  Gibson  township. 

By  these  minutes  it  appears  that  the  board  was  organ- 
ized by  the  election  of  officers  in  December,  1806,  and 
held  meetings  one  or  more  times  during  almost  every 
year  from  that  period  until  April,  1824. 

At  the  meeting  of  November,  1817,  a  petition  appears 
to  have  been  prepared  and  signed  by  the  board,  asking  con- 
gress for  authority  to  sell  the  remainder  of  the  land  in 
said  township  for  the  purpose  of  vesting  the  proceeds  in 
stocks  for  the  use  of  their  institution.  The  petition  states 
that  the  sum  realized  by  the  sale  of  4,000  acres  had  been 
expended  in  the  erection  of  a  building  suitable  for  a  pub- 
lic school,  but  that  having  no  other  means  than  the  prices 
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Kot.  Term,  Qf  tuitioQ  for  the  support  of  teachers,  they  had  been  able 
to  open  a  grammar  school  only.  The  petition  also  stated 
that  but  few  leases  had  been  taken,  and  believing,  from 
Th*  Tbot-  the  newness  of  the  country,  &c,  the  arrangement  likely 
to  prove  unproductive,  they  had  for  the  present  abandoned 
the  measure. 

It  seems  that  this  petition  was  referred  to  a  committee 
of  the  senate  of  the  United  States,  who  reported  unfavor- 
ably to  the  object  of  the  petitioners,  on  the  ground  that 
it  was  inexpedient  to  authorize  the  land  to  be  sold  at  that 
time.  The  report  does  not  go  into  any  examination  of 
the  rights  of  the  petitioners  under  the  laws  passed  upon 
the  subject.  See  report  of  Mr.  Morrow  in  the  American 
State  Papers,  Public  Lands,  vol.  3,  p.  266. 

At  a  meeting  of  the  board  of  trustees  in  December, 
1618,  a  second  petition  for  authority  to  sell  said  lands 
was  prepared  and  ordered  to  be  forwarded  to  the  repre- 
sentatives of  this  state  in  congress,  but  with  what  result 
does  not  appear. 

A  second  extract  from  the  book  of  the  trustees,  shows, 
that  in  June,  1838,  pursuant  to  a  call  published  in  the 
Vincennes  Gazette,  the  trustees  met  and  proceeded  to  or- 
ganize the  board  by  the  election  of  officers.  At  this 
meeting,  a  standing  committee  of  three  was  appointed  to 
require  from  the  trustees  of  the  borough  a  statement  of 
the  situation  of  the  common  fund  and  contemplated  ex- 
penditure thereof;  to  procure,  if  possible,  the  old  books 
of  the  board;  to  prepare  and  report  all  necessary  by- 
laws; and  to  act  generally  as  a  finance  committee. 

In  the  year  1844,  the  said  trustees  caused  actions  of 
ejectment  or  disseizin  to  be  instituted  in  the  Gibson  Cir- 
cuit Court,  against  the  occupants  of  said  lands  sold  by 
the  state,  which  actions  were  dismissed  after  the  passage 
of  the  act  authorizing  them  to  sue  the  state,  that  act  mak- 
ing provision  that  the  state  should  be  considered  as  stand- 
ing in  the  place  of  those  occupants. 

The  above  statement,  it  is  believed,  contains  all  the 
facts  shown  by  the  bill,  answer,  and  depositions,  with  the 
various  acts  referred  to,  which  can  have  any  bearing  upon 
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the  decision  of  the  questions  involved  in  this  contro-   Nov.  Term, 
versy.  185°" 


The  first  question  which  presents  itself  is,  whether  the 
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act  of  congress  of  1804,  and  the  act  of  the  territorial    T«  l*""- 

TBXB.  (SO. 

legislature  in  1806,  conferred  any  right  to  the  land  in  con- 
troversy on  the  complainants,  for  upon  these  acts  their 
whole  claim  rests. 

The  purpose  of  the  act  of  1804  was  to  provide  for  the. 
sale  of  the  public  lands  in  the  districts  of  Vtncennes,  De- 
troit, and  Kaskaskia,  It  accordingly  directs  the  sale  of 
all  the  lands  in  those  districts  except  certain  specified 
parts  thereof.  This  act,  of  itself,  certainly,  conferred  no 
rights  upon  the  complainants  at  the  time  it  was  passed. 
They  were  not  then  in  existence,  as  a  corporation,  but 
even  if  they  had  been,  there  is  nothing  to  designate  them 
as  the  persons  for  whose  use  the  land  thus  reserved  from 
Bale  was  intended.  The  reservation  of  the  township  of 
land  now  in  controversy  from  sale,  by  this  act,  cannot 
operate  as  a  grant  of  it  to  any  person,  sole  or  corporate, 
for  the  simple  reason  that  no  such  person  is  named  as 
grantee. 

It  is  contended  by  the  counsel  for  the  appellees,  that 
there  are  exceptions  to  the  general  rule  that  there  can 
be  no  grant  unless  there  is  a  grantee  in  being,  and  several 
cases  are  cited  in  support  of  this  position.  They  are 
cases  of  dedications  of  property  to  public  uses,  and  we 
have  no  disposition  to  question  the  correctness  of  the 
doctrines  held  on  that  subject,  but  we  think  they  are  not 
applicable,  in  considering  the  effect  of  this  act. 

The  immediate  effect  of  the  act  of  1804,  was  to  cause 
one  township  in  each  of  the  three  land  districts  to  be  re- 
served from  sale,  and  it  further  points  out  a  purpose  for 
which  they  were  reserved,  namely,  they  were  intended  to 
be  appropriated  to  the  use  of  "  a  seminary  of  learning." 
But  what  seminary  of  learning?  None  is  specified. 
There  is  nothing  to  indicate  whether  the  three  townships 
in  the  three  land  districts  were  intended  for  the  use  of 
one  seminary,  or  one  in  each  district;  nor,  indeed,  is  there 
the  slightest  intimation  given  as  to  what  seminary  was 
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Ho*.  Term,   intended.    No  doubt  there  existed  then  and  since  in  die 
United  States  numerous  seminaries  of  learning,  any  one 
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of  which  might  with  equal  reason  have  claimed  to  be  the 
T**  T  aT  8em*naiy  f°r  *he  M6  of  which  these  townships  of  land 
were  reserved.  Common  sense  would  seem  sufficient  to 
determine  that  a  grant  cannot  be  operative  unless  there 
is  some  means  of  ascertaining  in  whom  the  rights  grant- 
ed are  intended  to  vest. 

We  think,  therefore,  the  only  reasonable  construction 
which  can  be  given  to  this  act  is,  that  congress  intended 
by  it,  in  authorizing  the  sale  of  a  large  quantity  of  pub- 
lic lands,  to  reserve  certain  portions,  with  the  intention  of 
thereafter  appropriating  those  portions  to  the  purposes 
specified;  that. is,  in  the  cases  of  the  township  reserved 
in  each  land  district,  congress  intended  to  appropriate 
them  to  the  use  of  such  seminary  or  seminaries  of  learn- 
ing as  it  should  afterwards  name  or  designate. 

If  the  words  used  could  be  construed  to  operate  as  a 
dedication  of  these  lands  to  public  uses,  or  to  the  public 
to  be  applied,  by  the  public  authorities,  to  the  use  of 
some  one  or  more  seminaries  of  learning,  the  result  would 
be  the  same,  so  far  as  regards  the  questions  we  have  now 
to  consider,  for,  as  there  is  nothing  indicating  an  intention 
to  give  them  exclusively  to  the  people  of  the  Indiana  ter- 
ritory, or  of  the  land  districts  in  which  they  are  situated, 
for  that  purpose,  the  dedication  would  be  to  the  inhabi- 
tants of  the  union,  and  the  power  to  make  the  applica- 
tion would  still  remain  in  congress.  The  sections  num- 
bered sixteen  in  each  township  are  declared  to  be  re- 
served for  the  support  of  schools  within  the  samey  but  no  one 
has  ever  supposed  that  this  reservation  of  a  section  in 
each  township,  though  accompanied  by  the  express  de- 
claration that  it  was  to  be  for  the  use  of  schools  in  the 
township  in  which  it  is  situated,  was  intended  to  give  the 
inhabitants  of  the  townships,  respectively,  the  exclusive 
right  to  appropriate  the  reserved  sections  to  the  support 
of  such  schools  as  they  should  think  proper. 

The  next  material  step  taken  after  the  passage  of  the 
act  of  1804,  was  the  location  of  the  townshfp  reserved  in 
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the  Vvnctnnes  district,  by  the  secretary  of  the  treasury.  It   Kov-  T*». 
is  not  contended  that  this  officer  had  any  power  to  desig- 
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nate  the  seminary  for  the  use  of  which  the  land  was  re- 
served from  sale,  nor  did  he  attempt  to  do  so.    His  loca-    T*»  Tm*- 
tion,  therefore,  served  merely  to  designate  the  particular 
township  reserved  from  sale. 

After  the  passage  of  the  act  of  1804,  and  the  subse- 
quent location,  the  title  to  the  lands  in  controversy,  and 
the  power  to  appropriate  them  to  the  use  of  "  a  seminary 
of  learning  "  remained  in  congress.  This  power  could 
be  exercised,  no  doubt,  either  directly  by  an  act  granting 
the  use  of  the  lands  to  a  seminary  of  learning,  or  indi- 
rectly by  lodging  a  power  elsewhere  to  do  so.  But  no 
rights  were  conferred  upon  the  trustees  of  the  Vincennes 
University,  nor  was  any  power  given  by  this  act  to  the 
territorial  legislature  to  grant  the  use  of  these  lands  to 
them,  and,  therefore,  unless  that  body  derived  a  compe- 
tent authority  to  do  so  from  some  other  source,  its  act  of 
November,  1806,  so  far  as  respects  such  a  grant,  must  be 
considered  altogether  nugatory. 

It  is  not  pretended  that  the  territorial  legislature  had 
any  power  to  grant  the  use  of  these  lands  to  the  com- 
plainants, except  such  as  was  derived  from  the  act  of 
congress  just  mentioned,  and  the  general  powers  con- 
ferred upon  it  by  the  acts  organizing  the  territorial  go- 
vernment. The  act  of  May  7th,  1800,  which  was  then  in 
force,  gave  to  the  Indiana  territory,  which  comprised  all 
the  territory  of  the  United  States  north-west  of  the  Ohio 
river  which  was  westward  of  a  line  beginning  at  the  Ohio 
opposite  the  mouth  of  the  Kentucky  river,  running  thence 
to  Fort  Recovery,  and  thence  north  until  it  intersected  the 
line  between  the  United  States  and  Canada,  a  territorial 
government  in  all  respects  similar  to  that  provided  by  the 
ordinance  of  1787.  Authority  was  given  to  the  legisla- 
ture "to  make  laws  in  all  cases  for  the  good  government 
of  the  district  not  repugnant  to  the  principles  and  arti- 
cles "  in  the  ordinance  established  and  declared.  The 
third  article  of  the  ordinance  declares  that,  "religion, 
morality,  and  knowledge,  being  necessary  for  good  go- 
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Nov.  Term,   yernment  and  the  happiness  of  mankind,  schools  and 
the  means  of  education  shall  forever  be  encouraged."   The 
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fourth  article,  after  making  certain  provisions  relative  to 

Thb  T  aIT  ***e  t61™*01**!  districts,  and  the  new  states  thereafter  to 
be  formed  within  them,  provides,  "  that  the  legislatures  of 
these  districts  or  new  states  shall  never  interfere  with  the 
primary  disposal  of  the  soil  by  the  United  States"  No- 
thing further  can  be  found  in  the  ordinance,  or  in  the  sub- 
sequent acts  of  congress  establishing  the  territorial  go- 
vernment, which  has  the  least  appearance  of  conferring 
a  power  on  the  territorial  legislature,  to  grant  the  use  of 
the  lands  in  controversy  to  the  complainants,  and  we 
think  it  can  scarcely  be  seriously  contended  that  such 
power  was  given  by  these  provisions. 

We  are,  certainly,  strengthened  in  our  opinion  that  the 
conclusions  we  have  come  to,  as  to  the  effect  of  the  act 
of  1804,  are  correct,  by  the  fact  that  they  coincide  with 
what  appears  to  have  been  the  constant  understanding 
both  of  congress  and  the  state  legislature. 

In  March,  1805,  an  act  was  passed  by  congress,  supple- 
mentary to  the  act  of  1804,  providing  for  the  survey  of 
certain  lands,  not  included  in  the  provisions  of  the  act 
first  passed.    The  seventh  section  of  this  act  is  as  follows: 

"  That  all  the  sections  heretofore  reserved  for  the  future 
disposition  of  congress,  and  lying  within  either  of  the  dis- 
tricts established  for  the  disposal  of  public  lands,  in  the 
state  of  Ohio,  with  the  exception  of  the  sections  numbered 
sixteen,  of  the  salt  springs  and  lands  reserved  for  the  use 
of  the  same,  and  of  the  other  sections,  or  tracts  of  land, 
heretofore  specifically  appropriated,  shall  be  offered  for 
sale  in  that  district,  within  which  such  reserved  sections 
may  lie,  on  the  same  terms,  and  under  the  same  regula- 
tions, as  other  lands  in  the  same  districts" 

It  would  seem  from  this  act,  that  congress  considered 
that  the  sections  numbered  sixteen,  and  the  other  reserva- 
tions mentioned,  were  reserved  for  its  future  disposition, 
or  it  would  have  been  unnecessary  to  except  them  from 
the  general  operation  of  the  act. 

So,  in  1816,  by  compact  with  the  state,  congress  grant- 
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ed  the  sections  numbered  sixteen,  to  the  inhabitants  of  NoY-  T0rm< 
the  township  in  which  they  are  situated,  and  vested  the 


title  of  the  salt  lands,  and  of  one  township,  in  addition    Tbe^tatb 
to  the  one  before  reserved,  in  the  state,  on  certain  speci-    Thb  T***- 

TXEBU  CKO* 

fied  conditions.  This  compact  was,  doubtless,  made  by 
congress,  with  the  view  of  carrying  out  the  original  inten- 
tions with  which  these  lands  were  reserved,  but  it  does 
not  the  less  show  that  further  action  on  the  part  of  con- 
gress was  deemed  necessary  to  effect  a  grant  of  the 
lands,  for  the  purposes  intended. 

It  is,  indeed,  contended  by  the  counsel  for  the  com- 
plainants, that  it  was  not  intended  by  the  act  of  1816,  to 
vest  the  township  originally  reserved  in  the  state,  and 
that  the  words,  "  in  addition  to  the  one  heretofore  reserved 
for  that  purpose,"  are  merely  explanatory.  We  think  the 
fourth  clause,  especially  when  considered  in  connection 
with  the  other  parts  of  the  section,  should  be  construed 
differently,  but  even  such  a  construction  would  not  enable 
the  complainants  to  show  any  title  in  themselves. 

The  act  of  the  state  legislature,  establishing  a  state 
seminary,  was  passed  in  1820,  and  at  the  same  session, 
a  joint  resolution  was  adopted,  appointing  a  superintend- 
ent to  to  take  possession  of,  and  lease  the  lands  in  con- 
troversy. In  1822  and  in  1827,  acts  were  passed  directing 
their  sale,  and  they  were  accordingly  sold  by  the  state. 
A  small  portion  appears  to  have  been  sold  under  the  act 
of  1822,  but  the  largest  portion,  indeed  almost  the  whole, 
of  the  lands  in  question,  were  sold  under  the  act  of  1827. 
These  acts,  certainly,  do  not  indicate  that  the  legislatures 
of  that  period  had  any  doubt  of  the  right  of  the  state  to 
take  possession  of  these  lands  and  direct  the  application 
of  the  proceeds  under  the  act  of  congress  of  1816. 

It  is  contended  by  the  complainants,  that  the  action  of 
congress  on  their  petition  for  authority  to  sell  these  lands, 
and  the  passage  of  the  act  confirming  the  tides  of  the 
purchasers  of  the  4000  acres  sold,  affords  proof  that  con- 
gress recognised  the  validity  of  their  claim  under  the 
grant  of  the  territorial  legislature.  We  think  these  acts 
have  no  important  bearing  on  the  case.    The  act  confirm- 
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^Tk??111'   ***&  t^6  **tie  °f  ^e  Purchasers,  serves  rather  to  show  that 
their  title  under  the  sale  to  them  by  the  complainants  was 


1850. 


t!*ATB  not  considered  valid. 
Tb3B  TjbT  The  complainants  also  insist,  that  as  no  steps  were 
taken  by  the  state  to  dispose  of  the  township  in  Gibson 
county  until  1820,  though  some  acts  relative  to  the  town- 
ship in  Monroe  county,  had  been  previously  passed,  the 
inference  should  be  drawn,  that  the  legislatures  of  the 
state  did  not,  prior  to  the  year  1820,  understand  the  act 
of  congress  of  1816  as  vesting  the  right  to  the  township 
in  Gibson  county  in  the  state.  They  say  that  the  usur- 
pation of  the  state,  is  founded  on  a  false  recital  in  the 
seventh  section  of  the  act  of  January  22d,  1822,  namely, 
that  "  the  said  board  had  expired  by  the  negligence  of  its 
members."  But  that  recital  refers  only  to  sales  said  to 
have  been  previously  made  by  the  board  without  execut- 
ing deeds  to  the  purchasers,  and  the  whole  purpose  of 
the  section  was  to  provide  that  deeds  should  be  made  to 
claimants,  under  such  sales,  when,  upon  the  evidence  ad- 
duced, the  commissioners  should  deem  it  just  and  right 
that  such  deed  should  be  made.  The  state  had  provided 
for  taking  possession  of  the  land,  two  years  before,  by  the 
joint  resolution  appointing  Emmerson,  superintendent. 

We  do  not  think  any  inference  unfavorable  to  the  right 
of  the  state,  can  be  justly  drawn  from  these  facts,  while, 
on  the  other  hand,  though  it  must  have  been  notorious 
that  the  state  did,  under  the  several  acts  mentioned,  com- 
mencing in  1820,  take  possession  of,  and  sell  the  land,  no 
hostile  claim  appears  to  have  been  set  up  by  the  com- 
plainants from  that  period  until  actions  of  ejectment 
were  commenced,  against  the  occupants  holding  under 
the  state,  in  1844.  Their  silence  for  a  period  of  nearly 
twenty-four  years,  under  what  they  now  term  a  wrongful 
usurpation  by  the  state,  when  so  large  an  amount  of  pro- 
perty was  involved,  affords,  certainly,  some  reason  to 
suppose  that  they  had  not  any  very  great  confidence  in 
the  validity  of  their  claim.    The  counsel  for  the  state  has, 

m 

indeed,  endeavored  to  take  advantage  of  this  inaction  of 
the  cpmplainants  by  pleading  the  statute  of  limitations, 


r 
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as  a  bar  to  the  suit,  but  we  have  not  deemed  it  necessary   Nov.  Term, 
to  inquire  into  the  sufficiency  of  that  plea,  as  we  have       185°* 
arrived  at  the  conclusion  that  the  suit  is  not  sustainable,   T"1^8***1 
for  the  reason  that  it  is  not  shown  that  the  complainants  MoCauuac. 
ever  had  any  valid  title  to  the  possession  of  the  lands 
claimed  by  them. 

The  decree  of  the  Circuit  Court  must,  therefore,  be  re* 
versed,  and,  in  accordance  with  the  usual  practice  in  chan- 
cery cases,  the  cause  will  be  remanded  to  that  Court  with 
directions  to  dismiss  the  bill. 

Per  Curiam. — The  decree  is  reversed  as  above,  with 
costs. 

O.  JET.  Smith  and  G.  6.  Dunn,  for  the  state. 
S.  Judahy  for  the  defendants. 


2    Ml 

The  State  v.  McCornack.  - 

In  an  indictment  against  a  justice,  for  failing  to  make  out  and  file  in  the 
clerk's  office  a  list  of  ail  the  fines,  Ac.,  assessed  by  him,  it  is  not  neces- 
sary to  state  the  names  of  the  persons  against  whom  the  fines  had  been 
assessed. 

An  indictment  must  be  as  certain  as  a  declaration ;  for  all  rules  in  civil 
pleading  apply  to  criminal  accusations. 

It  is  a  rule  that  where  a  subject  comprehends  multiplicity  of  matter  and 
a  great  variety  of  facts,  there,  in  order  to  avoid  prolixity,  the  law  al- 
lows general  pleading. 

ERROR  to  the  Fountain  Circuit  Court.  Jv^ftfjSr 

Perkins,  J. — McCormack>  an  acting  justice  of  the  peace, 
was  indicted  for  failing  to  make  out  and  file  in  the  cleric's 
office  a  list  of  all  the  fines,  &c,  assessed  by  him,  since, 
&c.,  he  having  assessed  upon,  and  collected  of,  divers 
persons,  a  large  amount,  to-wit,  &c.  The  Court  quashed 
the  indictment  because  it  did  not  contain  the  names  of 
the  persons  against  whom  the  fines  had  been  assessed, 
and  the  state  prosecutes  this  writ  of  error. 

The  provisions  of  the  statute  creating  the  offence 
charged  are  as  follow:    Section  41,  p.  1009.    "Each 

Vol.  II.— 39 
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^Tfi^n"0'  J118^66  °f  ^e  pe&ce  shall  make  out  and  file  in  the  office 
of  the  clerk  of  the  Circuit  Court  of  the  county  in  which 


v  such  justice  resides,  on  the  first  day  of  each  term  of  such 

MoOobmaok.  Court,  a  list  of  all  fines  and  penalties  assessed  by  him, 
or  collected  of  any  individual  whatever,  since  the  com* 
mencement  of  the  last  preceding  term  of  such  Court; 
and  also  a  succinct  statement  in  writing  of  every  case 
tried  before  him  for  any  criminal  offence  or  petit  misde- 
meanor, specifying  therein  the  name  of  the  person  tried, 
for  what  offence,  when  committed,  and  the  result  of  such 
trial."  Section  83,  p.  977,  enacts  that  "  any  clerk  of  the 
Circuit  Court,  constable,  coroner,  sheriff,  justice  of  the 
peace,"  &c,  "  who  shall  be  guilty  of  manifest  and  wilful 
negligence,"  &c,  "to  the  injury,"  <fec,  "shall,  upon  con- 
viction thereof,  be  fined,"  &c. 

By  these  provisions  of  the  statute  it  appears  that  the 
offence  consists  in  failing  to  file  the  list  spoken  of,  and 
that  the  aggregate  of  all  the  cases  which  should  be  and 
are  not  filed  in  such  list  for  the  specified  period,  but  go 
to  constitute  it.  They,  be  they  more  or  less,  are  the  par- 
ticulars of  that  one  offence.  It  is  immaterial,  as  an  in- 
gredient of  it,  what  the  names  of  the  cases  were,  nor  is  it 
important  in  the  identification  of  the  offence,  for  the  pe- 
riod of  time  during  which  it  must  have  been  committed, 
and  in  which  but  one  of  the  particular  character  could 
have  been  committed,  performs  that  office.  It  is  not  like 
cases  of  retailing,  for  in  those,  each  act  of  selling  is  in- 
dictable, and  it  is  important,  therefore,  that  the  name  of 
the  person  to  whom,  in  each  case,  the  sale  takes  place, 
should  be  stated,  to  distinguish,  to  identify,  the  particular 
case,  that  the  culprit  may  not  be  punished  more  than 
once  for  a  single  offence. 

We  think  the  present  more  properly  falls  within  that 
class  of  cases  where  the  particular  facts  are  regarded  as 
matters  of  evidence,  and  need  not  be  minutely  described 
in  the  charge.  Chitty,  in  his  Criminal  Law,  vol.  1,  p.  171, 
in  speaking  of  the  degree  of  certainty  required  in  indict- 
ments, says :  "  The  cases  of  an  indictment  for  being  a 
common  scold,  or  barrator,  or  for  keeping  a  disorderly 
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house,  or  a  common  gambling  house,  may  be  considered   Nov-  Teroi, 
as  exceptions  to  the  general  rule,  but  they  differ  materi- 


The   State 
t. 


ally  from  prosecutions  for  offences  which  consist  of  indi- 
vidual acts,  as  the  very  ground  of  complaint  in  these  pe-  MoCormack. 
culiar  cases  consists  of  a  series  of  transgressions.  An 
indictment  for  endeavoring  to  incite  a  soldier  to  commit 
an  act  of  mutiny,  or  a  servant  to  rob  his  master,  without 
stating  the  particular  means  adopted,  may  also  be  con- 
sidered an  exception." 

Barbour,  in  his  treatise  on  criminal  law,  says  an  in- 
dictment "  ought  to  be  as  certain  as  a  declaration,  for  all 
rales  in  civil  pleadings  apply  to  criminal  accusations.  2 
Stra.  904."  And  in  civil  cases,  "  it  is  a  rule  that  where  a 
subject  comprehends  multiplicity  of  matter,  and  a  great 
variety  of  facts,  there,  in  order  to  avoid  prolixity,  the  law 
allows  general  pleading.  Thus  an  allegation  in  a  de- 
claration for  necessaries  supplied  to  a  third  person,  at 
the  defendant's  request,  or  in  a  replication  to  a  plea  of 
infancy,  that  necessaries  were  supplied,  is  sufficient,  with- 
out showing  what  the  necessaries  were.  And  in  charging 
in  a  declaration  that  a  party  has  not  accounted  for  sums 
he  received  in  any  particular  capacity  from  time  to  time, 
it  is  sufficient  to  allege  generally,  that,  from  time  to  time, 
he  received  divers  sums,  amounting  to  a  certain  sum,  not 
stating  on  what  particular  days,  or  from  named  perrons, 
and  hath  not  accounted,"  &c.  Chitty's  PI.  vol.  1,  p.  235. 
We  do  not  see  that  injury  can  result  to  the  defendant  in 
the  application  of  this  rule  to  the  case  before  us.  He 
cannot  be  taken  by  surprise.  The  facts,  or  fact,  consti- 
tuting the  offence,  and  the  means  of  proof,  must  lie  pe- 
culiarly within  his  own  knowledge,  and  it  would  seem  a 
difficult  thing  for  the  state  to  make  out  a  case  falsely 
against  him.  While,  to  require  the  state  to  be  more  par- 
ticular, would  expose  her  to  the  risk  of  variances  on  the 
trial,  facilitating,  unnecessarily,  the  escape  of  the  guilty. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  A.  Chandler,  for  the  state. 

W.  H.  MaUory,  for  the  defendant. 
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Not.  Tern, 

1 —  Doemer  v.  The  State. 

Dobmkb 

T      r'  An  indictment  for  keeping  a  gaming  house  is  not  bad  for  charging  that  the 

defendant  kept  and  Buffered  Jos  house  to  be  used  for  gaming,  Ac.;  other- 
wise, if  the  allegation  is  used  in  the  disjunctive. 
Such  indictment  need  not  state  the  names  of  the  persons  who  played  in 
the  house ;  and,  if  stated,  it  is  not  necessary  to  prove  every  name  al- 
leged. 

Wednesday,         ERROR  to  the  Randolph  Circuit  Court. 

Perkins,  J. — Indictment  for  keeping  a  gaming  house. 
The  indictment  charged,  in  the  same  count,  that  the  de- 
fendant kept,  and  suffered  his  house  to  be  used,  for  gam- 
ing, <fcc.  It  is  insisted  that  this  rendered  the  indictment 
bad,  on  the  ground  that  it  charged  two  offences.  We 
think  but  one  offence  was  charged.  State  v.  Slocum,  8 
Blackf.  315,  and  cases  cited. — 2  Russ.  on  Cr.  708.  Had 
the  allegation  been  in  the  disjunctive,  that  the  defendant 
kept,  or  suffered,  <fcc.,  it  would  probably  have  been  bad 
for  uncertainty.    Arch.  Cr.  PL  43. 

The  indictment  contained  the  names  of  certain  persons 
who,  it  averred,  had  played  in  the  house,  and  also  further 
averred  that  others,  whose  names  were  unknown  to  the 
grand  jurors,  had  likewise  played  therein;  and  the  de- 
fendant insisted,  on  the  trial,  that  the  state  was  bound  to 
prove  that  all  the  persons  named  had  played,  and  also 
others,  to  the  grand  jurors  unknqwn  by  name.  The 
Court  instructed  the  jury  that  if  the  evidence  satisfied 
them  beyond  a  reasonable  doubt  that  the  house  was  kept 
for  gaming,  and  that  some  of  the  persons  named  in  the 
indictment  had  played  in  it,  during  the  time,  &c,  it  would 
be  sufficient  to  authorize  a  conviction. 

It  was  not  necessary  for  the  indictment  to  allege  the 
name  of  any  person  who  had  played.  The  State  v.  Mo 
Cormaek,  at  the  present  term  of  this  Court  (1).  Nor,  pro- 
bably, was  it  necessary  to  prove  the  name  of  any  one 
alleged  on  the  trial.  If  the  averment  of  them  was  mere 
surplusage,  it  was  not  necessary  that  the  averment  should 
be  proved.  2  Russ.  on  Cr.  705.  At  all  events,  we  think 
it  was  not  necessary  to  prove  every  name  alleged. 
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The  defendant  was  convicted  below,  and  we  discover   Nov-  Tenn» 

no  error  that  can  reverse  the  judgment.  1 — 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  ^°* 

D.  Kilgore,  for  the  plaintiff.  Dune*. 
D.  Wallace,  for  the  state. 

(1)  See  anU,  p.  305. 


Doe  on  the  Demise  of  Mace  v.  Dutton.  s  sool 

151    ssl 

A  levy  ..on  property  which  does  not  amount  to  a  satisfaction,  is  no  bar  to 
farther  execution  on  the  judgment ;  nor  does  a  levy  upon  goods,  even 
▼here  they  are  of  sufficient  value  to  pay  the  debt,  necessarily  amount  to 
a  satisfaction. 

A  prior  levy,  not  amounting  to  a  satisfaction  of  the  judgment,  having  been 
made,  the  issue  of  a  subsequent  execution  before  a  return  to  the  former, 
or  other  proceedings  to  effect  a  vacation  of  the  levy  having  been  had, 
will  be  considered  at  most  but  an  error  which  will  render  the  execution 
voidable  and  not  void ;  and  a  sale  under  the  execution  will  be  valid,  for 
a  sale  under  a  voidable  but  not  a  void  execution  is  valid,  even  to  a  pur- 
chaser with  notice  of  the  fact,  where  there  is  no  fraud. 

An  execution  merely  voidable  may  be  set  aside  on  motion  of  the  defend- 
ant, but  if  not  so  set  aside  all  acts  done  under  it  are  valid,  as  well  in  re- 
lation to  the  execution-plaintiff  as  to  strangers.  The  execution- defend- 
ant may  waive  the  errors,  and  if  he  do  not  procure  the  process  to  be  set 
~  aside,  he  will  be  presumed  to  have  waived  them ;  and  if  he  does  waive 
them,  the  process  should  not  be  set  aside,  even  on  motion. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Wednuda^, 
Perkins,  J. — Ejectment.    Judgment  below  for  the  de- 
fendant. 

The  plaintiff  claimed  title  to  the  lands  in  question  in 
his  lessor,  Daniel  Mace,  by  virtue  of  a  judgment,  sheriff's 
sale,  and  deed.  Said  Mace  was  the  attorney  of  Broum- 
ing  and  Co.,  the  plaintiffs  in  the  judgment.  Burditt  and 
Calvert  were  the  defendants  in  said  judgment.  Dutton, 
the  grantee  of  Calvert,  one  of  those  defendants,  was  the 
defendant  in  this  ejectment,  and  he  resisted  the  plain- 
tiff's claim  of  title,  on  the  ground  that  said  sheriff's  sale 
and  deed  were  void;  and,  to  establish  that  proposition,  he 
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Kov.  Term,   relied  upon  two  assumptions  claimed  by  him  to  be  true, 

: —  one  being  of  fact,  the  other  of  law;  of  fact,  that  before 

*^*  the  issuing  of  the  execution  by  virtue  of  which  the  lands 
Dotto*.  in  question  v/ere  sold,  the  judgment  on  which  it  issued 
had  been  satisfied  by  the  levy  of  a  previous  execution, 
issued  upon  the  same  judgment,  on  lands  of  the  judg- 
ment-debtors other  than  those  now  in  question,  sufficient 
to  satisfy  the  debt,  and  that  that  levy  was  undisposed  of, 
as  appeared  by  the  return  upon  said  execution :  of  law, 
that  an  execution  upon  a  satisfied  judgment  was  void. 
The  record  does  not,  we  think,  sustain  the  assumption  of 
fact.  It  is  true  that  a  previous  execution  had  been  is- 
sued and  levied  on  lands,  other  than  those  now  in  con- 
troversy, as  the  lands  of  the  execution-defendants,  and 
returned  no  sale  for  want  of  bidders,  and  that  that  levy 
had  not  been  disposed  of;  but  it  is  not  true  that  those 
other  lands  so  levied  on,  were,  so  far  as  appears  by  the 
record,  the  lands  of  the  execution -defendants.  They 
were  not  in  the  possession  of  those  men  when  levied  on, 
nor  does  it  appear  that  they  were  ever  in  their  posses- 
sion. No  evidence  of  title  in  said  defendants  was  pro- 
duced, but,  on  the  contrary,  it  was  shown  that  said  lands 
were,  at  a  former  period,  conveyed  by  the  United  States 
to  one  Kisor,  and  there  was  no  proof  that  he  had  ever 
parted  with  them,  though  the  proper  records  of  the  coun- 
ty had  been  searched  with  the  view  of  ascertaining  the 
fact.  In  short,  upon  the  whole  evidence,  without  detail- 
ing it  here,  we  may  say  that  it  is  very  certain  the  lands 
covered  by  the  former  levy  do  not  appear  to  have  been 
the  lands  of  the  execution-defendants ;  nor  is  it  shown 
that  they  were  sufficient  to  pay  the  judgment,  though, 
perhaps,  had  they  been  shown  to  have  been  the  lands  of 
the  judgment-debtors,  their  sufficiency  would  have  been 
presumed  in  the  absence  of  evidence  to  the  contrary. 

This  levy,  then,  not  having  been  upon  the  lands  of  the 
execution-defendants,  was  no  satisfaction  of  the  judg- 
ment. Sullivan  v.  McKean,  2  N.  H.  Rep.  37. — The  Bank 
v.  Turney,  8  Humph.  271. 

Whether,  therefore,  an  execution  upon  a  satisfied  judg. 
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meat  is  void,  according  to  the  second  assumption,  or    NoT-  Term» 

whether  it  is  not,  we  are  not  now  called  on  to  decide.  See — 

Mouchat  v.  Brown,  3  Rich.  (S.  C.)  117.— Dean  v.  Conndy,  ^* 
6  Barr,  239.— Bank  v.  Evans,  10  S.  &  M.  35.— NeOson  v*  Dottok. 
Neilson,  5  Barb.  (N.  Y.)  S.  C.  R.  565.  But  it  is  said  that, 
admitting  the  former  levy  was  not  a  satisfaction,  still  it  was 
erroneous  to  issue  a  second  fi.  fa.  before  that  levy  had 
been  disposed  of,  and  as  the  attorney  of  the  judgment- 
plaintiff  in  this  case  was  the  purchaser  for  the  benefit  of 
said  judgment-plaintiff,  the  error  renders  the  sale  void  as 
to  either  or  both  of  them.  It  is  well  settled  that  such  a 
levy  upon  property  as  does  not  amount  to  a  satisfaction,  is 
no  bar  to  further  execution  on  the  judgment.  Peplce  v. 
GaBiers,  16  Eng.  C.  L.  R.  371.— Green  v.  Burt,  28  Wend. 
490. — Dyke  v.  Mercer,  2  Show.  394. — Duncan  v.  Harris, 
17  S.  R.  436.— Clark  v.  Bell,  8  Humph.  26.— Spafford  v. 
Beach,  2  Doug.  150.— Taylor  v.  Ranney,  4  Hill,  (N.  Y.) 
619.  This  last  case  was  a  scire  facias  to  revive  and  ob- 
tain execution  upon  a  judgment.  The  defendants  plead- 
ed, secondly,  a  previous  fieri  facias  and  levy.  "  By  the 
Court,  Branson,  J.  The  second  plea  does  not  show  a 
satisfaction  of  the  judgment.  The  allegation  is,  that  by 
virtue  of  the  fieri  facias  the  damages  were  levied  on  the 
goods  and  chattels,  lands  and  tenements  of  the  judgment- 
debtors.  It  should  have  been  that  the  damages  were  le- 
vied of  the  goods,  &c.  A  mere  levy  upon  lands  never 
amounts  to  satisfaction.  (Shepherd  v.  Bowe,  4  Wend. 
260).  Nor  does  a  levy  upon  goods,  even  where  they  are 
of  sufficient  value  to  pay  the  debt,  necessarily  amount  to 
a  satisfaction.  Green  v.  Burke,  23  Wend.  490.  Here 
the  levy  was  upon  lands  as  well  as  goods,  and  there  is  no 
averment  that  either  or  both  of  them  were  of  sufficient 
value  to  pay  the  debt,  or  that  any  sale  or  satisfaction  has 
followed.  The  plea  is  clearly  bad."  We  should  add 
that  it  has  been  held  in  this  state,  that  a  levy  upon  lands 
may  amount  to  a  satisfaction.  Miller  v.  Ashton,  7  Blackf. 
29. 

The  prior  levy  in  this  case,  then,  not  being  such  as  to 
be  regarded  a  satisfaction  of  the  judgment,  the  issue  of 
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Not.  Tenn,   the  subsequent  execution  before  a  return  to  the  former, 

—  or  other  proceedings  to  effect  a  vacation  of  the  levy  had 

*^s  been  had,  was  at  most  but  an  error  which  rendered  the 
Duttot.  execution  voidable,  but  not  void;  and  being  such,  die 
sale  under  it  was  valid;  for  a  sale  under  a  voidable,  but 
not  void,  execution  is  valid,  even  to  a  purchaser  with  no- 
tice of  the  fact,  where  there  is  no  fraud.  See  Ingram  v. 
Belk,  2  Strobh.  207. 

We  are  aware  that  this  point  has  been  ruled  other- 
wise. In  the  first  Am.  Ed.  of  Tidd's  Practice,  published 
in  1807,  vol.  2,  p.  036,  it  is  said:  "Upon  an  erroneous 
judgment,  if  there  be  a  regular  writ,  the  party  may  jus- 
tify under  it,  till  the  judgment  be  reversed;  for  an  erro- 
neous judgment  is  the  act  of  the  Court,  and  the  party 
need  not  set  forth  in  his  plea  that  the  writ  has  been  re- 
turned. But  if  the  judgment  or  execution  be  irregular 
the  party  cannot  justify  under  it,  for  that  is  a  matter  in 
the  privity  of  himself  or  his  attorney."  Upon  this  au- 
thority, the  Supreme  Court  of  Kentucky  decided  in  Has- 
tens v.  Helm,  4  Littell,  309,  that  a  purchase  of  land  by  the 
execution-plaintiff,  upon  an  execution  issued  after  a  year 
and  day  from  the  rendition  of  the  judgment,  without  re- 
vivor, was  void;  and  in  Waite  v.  Dolby •,  6  Humph.  406, 
the  Supreme  Court  of  Tennessee  followed  the  decision  in 
Kentucky.  But  in  a  later,  the  0th  edition  of  the  above  work, 
Am.  Ed.,  1840,  Mr.  Tidd  has  changed  the  language  of 
the  above  paragraph  to  the  following;  "Upon  an  erro- 
neous  judgment,  if  there  be  a  regular  writ,  the  party  may 
justify  under  it,  till  the  judgment  be  reversed;  for  an  er- 
roneous judgment  is  the  act  of  the  Court.  But  if  the  judg- 
ment on  execution  has  been  set  aside  for  irregularity  the 
party  cannot  justify  under  it,  for  that  is  a  matter  in  privity 
of  himself  or  his  attorney."  2  Tidd  Pr.  3d  Am.  Ed.  1032* 
The  word  irregular,  we  may  remark,  does  not  appear  to 
be  limited  by  any  one,  to  an  expression  of  what  is  void 
only,  when  used  in  reference  to  judicial  proceedings. 
And  we  have  been  able  to  find  no  English  case  where  a 
defendant  has  been  permitted  to  object  to  proceedings, 
either  upon  a  voidable  but  not  void  judgment,  or  execu- 
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lion,  in  any  other  manner  than  by  direct  steps  to  set  it   **<"•  Term. 


1850. 


aside.  There  is  American  authority,  also,  that  accords  - 
with  this  view  of  the  English.  Reynolds  y.  Corp  and  ^* 
Douglass,  3  N.  Y.  Term  Rep.  267,  is  an  elaborate  case,  Dottow. 
and  we  think  in  point,  in  principle,  to  the  one  before  us. 
Corp  recovered  a  judgment  against  Reynolds  in  a  suit  in 
which  Douglass  was  the  attorney.  Reynolds  was,  in  ex- 
oneration of  his  bail,  "  surrendered  to  prison,  from  whence 
he  was  liberated  by  a  regularly  obtained  supersedeas,  for 
want  of  being  charged  ia  execution  in  due  time.  After 
this,  Douglass  issued  a  ca*  sa.  upon  the  old  judgment  on 
which  Reynolds  had  been  in  custody,  took  him  in  execution, 
and  kept  him  in  confinement  from,"  &c,  "to,"  <fcc.  Rey* 
nelds  then  brought  his  action  of  trespass  against  Corp  and 
Douglass,  and,  in  the  Circuit  Court,  obtained  judgment. 
In  reviewing  the  cause  in  the  Supreme  Court,  it  was  de- 
termined that  the  ca.  sa.  was  erroneously  issued,  and  was 
voidable  but  not  void;  that  it  was,  in  this  respect,  like  an 
execution  issued  after  a  year  and  a  day  upon  a  dormant 
judgment,  and  that,  hence,  trespass  would  not  lie.  In  his 
opinion,  Kent,  C.  J.,  says :  "  But  admitting  that  a  tres- 
pass would  Ue,  the  plaintiff  brings  his  suit  prematurely, 
so  long  as  the  cm.  sa.  appear*  regularly  upon  the  record* 
He  ought  first  to  have  applied  to  the  Court,  and  had  the 
writ  set  aside  as  irregular;  and  in  the  particular  case 
of  proceedings,  except  by  certain  inferior  officers  beyond 
their  powers,  and  whose  proceedings  are  held  to  be  coram 
nan  judice,  I  believe  no  instance  can  be  found,  in  which 
trespass  was  brought,  until  application  bad  been  made  to 
the  Court  to  determine  upon  the  validity  of  the  process, 
and  to  set  it  aside.  Until  that  be  done,  the  process  will 
be  a  justification,  and  the  Court  will  not  decide  touching 
its  validity  in  this  collateral  way.  There  may  be  circum- 
stances existing  which  might  limit  the  interference  of  the 
Court,  upon  the  direct  application,  and  induce  them  to 
set.  aside  the  process  upon  terms,  and  those  circumstances 
cannot  be  examined  into,  nor  the  interference  modified, 
in  the  present  suit.'9  Thompson,  J,,  said :  "  The  merits  of 
this  case  are,  I  think,  comprised  within  a  very  narrow 
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tfor.  Term,   compass,  and  the  right  of  the  plaintiff  to  recover  in  thia 

! —  action  will  depend  altogether  upon  the  question,  whether 

^s  the  execution  issued  against  him,  is,  in  judgment  of  law, 
Duttox.  to  be  deemed  void,  or  only  voidable?  If  the  former,  it  was 
a  nullity  ab  initio,  and  could  afford  no  justification;  if  the 
latter,  it  would  afford  a  good  justification  until  set  aside* 
I  am  inclined  to  think  the  execution  must  be  considered 
voidable  only."  "It  appears  regular  upon  the  face  of  it; 
it  is  warranted  by  the  judgment,  and  is  to  be  avoided  by 
some  matter  dehors  the  record,  and  which,  I  think,  cannot 
be  taken  advantage  of  in  this  collateral  way."  "I  think 
there  are  cases  somewhat  analogous  to  the  present,  when 
the  process  has  been  deemed  voidable.  Thus,  if  an  exe- 
cution be  issued  on  a  judgment  that  has  lain  dormant  for 
a  year  and  a  day,  it  is  deemed  voidable  only ;  and  until 
reversed  or  set  aside,  is  &  good  justification.  3  Lev.  403." 
"  The  result  of  my  opinion,  therefore,  is,  that  in  the  pre- 
sent case  the  execution  issued  against  the  plaintiff  was 
only  voidable,  and,  until  set  aside,  affords  a  good  justifi- 
cation. The  verdict  must,  of  course,  be  set  aside."  Liv- 
ingston, Spencer,  and  Tompkins,  justices,  concurred.  Rey 
nalds  v.  Church  and  Douglass  immediately  succeeds  the 
above  in  the  same  volume  of  reports.  It  differs  from  it 
in  one  particular,  which  occasioned  the  plaintiff  to  be 
non-suited  in  the  Circuit  Court.  In  the  Supreme  Court, 
"  Per  Curiam,  delivered  by  Thompson,  J.  There  can  be  no 
grounds  for  the  application  to  set  aside  the  non-suit  in 
this  case,  for  the  reasons  urged  in  the  preceding  cause. 
But  in  addition  thereto,  the  execution  being  deemed  void- 
able, the  defendant  must  be  considered  as  having  waived 
the  error,  and  affirmed  the  execution,  by  availing  himself 
of  his  imprisonment  under  it,  for  the  purpose  of  obtain- 
ing the  benefit  of  the  act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons."  Spqffbrd 
and  Tileston  v.  Beach,  2  Doug.  Mich.  Rep.,  was  a  motion 
to  set  aside  an  execution  and  a  sale  that  had  taken  place 
under  it.  "  Spafford  and  Tileston  obtained  a  judgment 
in  the  Circuit  Court  against  Beach,  on  which  ajfi./a.  was 
issued  November  14,  1887;  and,  at  the  3£qy  term,  1888, 
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ihefi.fa.  was  returned  levied  upon  real  estate  of  the  de-    **<>▼•  Term, 
fendant,  which  had  been  advertised  for  sale,  and  remained       ■         — 
unsold  for  want  of  bidders.    In  October,  1839,  an  alias  fi.        ***" 
fa.  was  issued  on  the  same  judgment,  by  virtue  of  which      Dmw& 
other  real  estate  of  the  defendant  was  levied  upon,  and 
in  March,  1840,  sold  to  the  plaintiffs."     And  it  was  ar- 
gued, in  support  of  the  motion,  that  the  alias  Ji.  fa.  was 
void;  and  that,  the  execution-plaintiffs  being  the  pur- 
chasers, the  sale  to  them  was,  at  all  events,  void.    But 
the  Court  said :    "  A  levy  on  real  estate  is  not,  as  is  a 
levy  on  personal  property,  a  prima  facie  satisfaction." 
"  The  issuing  the  alias  fi.  fa.,  while  there  was  a  levy,  by 
virtue  of  a  former  execution,  on  real  estate,  which  re- 
mained undisposed  of,  was,  therefore,  a  mere  irregularity.'9 
"  The  errors  complained  of  being  mere   irregularities, 
should  have  been  taken  advantage  of  in  due  time  by  mo- 
tion.    Here  the  motion  was  made  in  January,  1845;  the 
sale  was  in  1840.    The  motion  comes  too  late.'1     The 
principle  to  be  extracted  from  these  authorities  is,  that  an 
execution  merely  voidable  may  be  set  aside  on  motion  of 
the  defendant;  but  if  not  so  set  aside,  all  acts  done  un» 
der  it  are  valid,  as  well  in  relation  to  the  execution-plain- 
tiff as  to  strangers.    The  execution-defendant  may  waive 
the  errors,  and  if  he  do  not  procure  the  process  to  be  set 
aside  be  wUl  be  presumed  to  have  waived  them.    And  if 
he  does  waive  them  the  process  should  not  be  set  aside, 
even  on  motion.    In  the  present  case,  if  Burditt  and  Cal- 
vert, for  the  purpose  of  avoiding  the  expense,  perhaps,  of 
a  scire  facias,  (see  Arnold  v.  Fuller's  Heirs,  1  Ohio,  458,) 
at  any  rate,  of  some  proceeding  to  get  rid  of  the  former 
invalid  levy,  expressly  waived  all  objection  to  the  issuing 
of  the  alias  fi.  fa.,  we  can  see  no  justice  in  permitting 
their  grantee,  or  the  grantee  of  either  of  them,  now  to 
oijject  that  thatfi.  fa.  was  erroneous.    Whether  they  did 
make  such  waiver,  or  what  were  the  circumstances  under 
which  that./!,  fa.  issued,  cannot  be  ascertained  in  a  col- 
lateral proceeding*  (1.) 

It  follows  from  what  we  have  said  that  the  sale  in  ques- 
tion was  not  void  for  the  reason*  alleged  in  this  suit 
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Not.  Term,    against  it,  and  the  judgment  of  the  Court  below  must  be 

1850       reversed. 

odit  akdDi-       I*  *s  ProPer  **>  remark  that  this  case  does  not  extend  to 

KKOMNts,  Ac,  irregularities  committed  by  the  sheriff  in  proceeding  un- 

Km.       der  an  execution.     Whether  the  same  rule,  will  apply  as 

to  them  in  regard  to  purchasers  with  or  without  notice,  is 

not  a  question  for  our  consideration  here. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
D.  Mace  and  R.  Jones,  for  the  appellants. 
it.  C.  Gregory,  G.  S.  Orth,  and  E*  H.  Brocket^  for  the 
appellee. 

(1)  See  Doe  ex  dem.  Cooper  v.  Harier,  ante,,  p.  352. 


The  President  and  Directors  of  the  Richmond  and  Boston 

Turnpike  Company  v.  Rife. 

Covenant.  The  defendant  agreed  to  build  for  the  plaintiffs,  at  specified 
places,  the  superstructure  of  certain  bridges,  at  certain  prices.  The 
work  was  to  be  completed  by  the  1st  of  August,  1846.  The  abutments 
for  said  bridges  were  to  be  built  by  the  plaintiffs.  The  declaration  con- 
tains an  averment  of  performance  of  plaintiffs'  part.  Breach,  that  the 
defendant  did  not,  by  die  time  agreed  upon,  build  said  superstructures, 
or  any  part  thereof,  Ac.  The  defendant  pleaded  in  bar  that  the  plain- 
tiffs did  cot,  before  the  1st  of  August,  1846,  nor  for  nine  months  there- 
after, although  often  requested  so  to  do,  Ac.,  hare  said  abutments  put 
up,  Ac.  Averment,  that,  in  consequence  of  the  plaintiffs'  failure,  the 
defendant  was  prevented  from  complying  with  his  part  of  the  contract 
as  he  desired  to  do  and  was  always  ready  to  do,  Ac.  Demurrer  to  the 
plea  overruled,  and  final  judgment  for  the  defendant  Held,  that  the 
plea  was  not  double,  and  the  demurrer  was  properly  overruled. 

Wednesday,        ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant  brought 
by  the  plaintiffs  in  error  against  the  defendant  m  error. 
The  suit  is  founded  on  an  agreement  under  seal,  execut- 
ed by  the  plaintiffs  and  the  defendant  on  the  21st  of  June, 
1845.  By  that  instrument,  the  defendant  agreed  to  build 
for  the  plaintiffs,  at  specified  places  on  their  road,  the  ra* 
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perstruetares  of  certain  bridges  particularly  described,  at   Nov-  T*«». 
certain  prices.    The  work  was  to  be  completed  by  the       185°- 


first  of  August,  1846.  It  appears  by  certain  specified-  J"^, 
tions,  made  part  of  the  said  agreement,  that  the  abut-  keotou,  *o.» 
meats  for  said  bridges  were  to  be  built  by  the  plaintiffs.  r^. 
The  declaration  contains  an  averment  of  performance  of 
the  plaintiffs'  part  of  the  agreement.  The  breach  alleged 
is,  that  the  defendant  did  not,  by  the  first  of  August,  1846, 
or  at  any  other  time,  build  said  superstructures  of  bridges 
or  any  part  thereof,  at  the  places  where,  &c.,  or  at  any 
other  places ;  but  to  perform  the  same  and  every  part 
thereof,  the  defendant  had  refused,  dec,  to  the  plaintiffs' 
damage  600  dollars. 

There  are  two  pleas  in  bar. 

One  of  the  pleas  is  substantially  as  follows :  That  the 
plaintiffs  did  not,  before  the  first  of  August,  1846,  nor  for 
nine  months  thereafter,  although  often  requested  so  to  do 
by  the  defendant,  and  although  the  plaintiffs  were  to  put 
up  said  abutments  before  said  superstructures  were  to  be 
erected,  have  said  abutments  put  up  upon  which  the  said 
superstructures  were  to  be  placed.  Averment,  that  in 
consequence  of  the  plaintiffs'  failure  to  put  up  said  abut- 
ments, the  defendant  was  prevented  from  complying  with 
bis  part  of  the  contract  as  he  desired  to  do,  and  was  al- 
ways ready  to  do,  if  it  had  been  made  possible  for  him 
to  do  so  by  the  putting  up  of  said  abutments.  Verifica- 
tion. 

The  other  plea  is,  in  substance,  the  same  with  the  one 
first  stated. 

The  plaintiffs  demurred  to  these  pleas,  and  assigned  as 
a  cause  of  demurrer,  that  the  pleas  were  double  in  alleg- 
ing that  the  plaintiffs  had  failed  to  put  up  the  abutments, 
and  that  the  defendant  was  always  ready  to  perform  said 
opntract. 

The  demurrers  were  overruled,  and  final  judgment  ren- 
dered for  the  defendant. 

We  have  no  doubt  but  that  these  pleas  are  good.  The 
making  of  the  abutments  by  the  plaintiffs,  on  which  the 
superstructures  in  questftOQ  were  to  be  placed,  was,  clearly, 
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Nov.  Term,    a  condition  precedent.    The  plaintiffs  were  bound  to  al- 
lege  a  performance  of  such  condition  in  the  declaration, 


MoKraow  an<|  tjje  defendant  had  a  right  to  deny  its  performance  in 
MoOouficK.  his  plea.  There  is  a  precedent  of  such  a  plea  in  2  Chit- 
ty's  Plead.  989,  If  the  plaintiffs  did  not  build  the  abut- 
ments in  time  to  enable  the  defendant  to  comply  with  his 
contract,  they  cannot  complain  of  his  non-performance. 

There  is  no  ground  for  the  objection  of  duplicity.  The 
pleas  contain  but  one  defence,  and  that  is,  that  the  plain- 
tiffs had  failed  to  put  up  the  abutments.  The  other  alle- 
gation, namely,  that  the  defendant  was  always  ready  to 
perform  his  contract,  is  not  set  up  as  a  distinct  defence. 
It  is  admitted  that  if  it  were  a  defence,  though  ill  plead- 
ed, the  plea  would  be  double.  Wright  v.  Watts,  3  Adol. 
&  Ellis,  N.  S.  89. — Fearn  v.  Cochrane,  4  Mann.  Gr.  & 
Scott,  274.  But  the  allegation  in  question,  instead  of  be- 
ing a  defence,  is  merely  surplusage. 

We  think,  therefore,  that  the  demurrers  were  rightly 
overruled. 

Per  Curiam.— The  judgment  is  affirmed  with  costs. 

/.  Perry,  for  the  plaintiffs. 

/.  B.  Julian,  for  the  defendant. 


McKernon  v.  McCormick. 

8uit  on  a  note  for  20  dollars,  payable  in  scrip  or  plows  in  sixty  days,  for 
value  received.  The  defendant  pleaded  that  at  the  time  of  making  said 
note,  the  parties  resided  in  Lafayette  and  continued  so  to  reside  up  to 
the  commencement  of  the  suit;  that  the  defendant  was  a  manufacturer 
of  plows  and  kept  a  shop  in  Lafayette  for  that  purpose;  that  on  the  day 
the  note  became  due  he  was  ready  to  pay  the  plaintiff  the  amount  in 
plows  of  a  good  quality  at  his  shop,  according  to  the  terms  and  mean- 
ing of  the  note;  that  the  plaintiff  did  not  attend  at  any  time  during  said 
day  to  receive  them;  and  that  he  has  ever  since  been  ready,  and  still  is 
ready,  to  deliver  said  plows,  Ac.,  to  the  plaintiff  on  demand,  dte.  Gene- 
ral demurrer  to  the  plea  sustained.    Held,  that  the  plea  was  bad. 

Wednttday,         APPEAL  from  the  Tippecanoe  Circuit  Court. 

November  57.       Blaowobd,  J— This  suit  was  brought  by  the  appellee 
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against  the  appellant  before  a  justice  of  the  peace  *    A   NaT  Tenn> 
note,  in  the  following  words,  was  filed  as  the  cause  of  ac- 


tion :  "  Due  O.  H.  P.  McCormick,  in  state  scrip  or  plows,  McB£»«* 
in  sixty  days,  twenty  dollars,  for  value  received.  May  McCobmic*. 
0th,  1843.  (Signed)  /.  H.  McKcrwmP 

The  cause  was  tried  by  the  justice,  and  judgment  ren- 
dered for  the  plaintiff.  The  defendant  appealed  to  the 
Circuit  Court. 

In  the  Circuit  Court,  the  defendant  filed  the  following 
amended  plea: 

The  defendant  says  that,  at  the  time  of  making  said 
note,  the  plaintiff  and  defendant  resided  in  the  town  of 
Lafayette,  and  continued  so  to  reside  up  to  and  until  the 
commencement  of  this  suit ;  that,  at  the  time  when  said 
note  was  executed,  and  up  to  and  until  this  suit  was  com* 
menced,  the  defendant  was  a  manufacturer  of  plows,  and 
for  that  purpose  kept  a  shop  in  said  town  of  Lafayette^ 
which  was  well  known  to  the  plaintiff;  that,  on  the  day 
the  said  note  became  due,  to- wit,  on  the  8th  of  July,  1848* 
the  defendant  was  ready  to  pay  the  plaintiff  twenty  dol- 
lars in  plows,  of  a  good  and  merchantable  quality,  at  his, 
the  defendant's  shop,  in  Lafayette,  according  to  the  terms 
and  meaning  of  said  note ;  that  the  plaintiff  did  not  at- 
tend at  any  time  during  said  day,  at  said  place,  to  receive 
the  same ;  and  that  he  has  ever  since  been  ready  and 
still  is  ready  to  pay  and  deliver  said  plows,  of  a  good  and 
merchantable  quality,  to  the  plaintiff  on  demand. 

This  plea  was  demurred  to  generally,  and  the  demur-* 
rer  was  sustained. 

The  cause  was  tried  by  the  Court  on  the  general  issue. 

The  plaintiff  gave  the  note  in  evidence.  The  defend- 
ant proved  the  same  facts  that  are  alleged  in  said  amend- 
ed plea.    The  Court  gave  judgment  for  the  plaintiff. 

Suppose,  for  argument's  sake,  that  the  note  sued  on 
had  not  been  in  the  alternative,  but  had  been  merely  for 
the  payment,  on  a  certain  day,  of  a  certain  sum  in  plows. 
Suppose,  also,  that,  by  the  express  terms  of  the  note,  the 
plows  were  to  have  been  delivered  at  the  defendant's  shop. 
Had  that  been  the  case,  the  defendant,  on  the  day  the 
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Kor.  Term,    note  fell  due,  could  have  set  the  plows  apart  for  the  plain* 
1850.      fig  at  fae  ^^^  M  t^at  faey  woaid  have  been,  from  that 


HoKawov  time>  the  plaintiff's  property.  Such  setting  apart  of  the 
koOounot,  plows  would  have  been  a  good  defence  to  this  suit  So, 
the  defendant,  instead  of  setting  the  plows  apart,  might 
have  had  them  ready  on  the  day  the  note  came  due,  at 
his  shop,  to  be  delivered  to  the  plaintiff,  and  have  always 
afterwards  kept  them  ready,  at  the  shop,  for  the  plaintiff, 
on  his  calling  for  them.  Such  a  readiness  would  have, 
also,  been  a  good  defence.  Johnson  v.  Beard,  3  Blackf* 
153,  182.  The  plea  before  us  relies,  not  upon  a  setting 
apart  of  the  plows,  but  upon  a  readiness  to  deliver  them. 
It  fails  to  make  out  the  defence.  It  alleges,  to  be  sure, 
a  readiness  on  the  day,  at  the  shop,  to  deliver  the  plows. 
It  alleges,  also,  a  readiness  always  afterwards,  on  the 
day,  to  deliver  them.  But  it  does  not  allege,  as  it  ought 
to  have  done,  that  the  defendant's  readiness  after  the  day' 
was  at  his  shop.  It  was  as  necessary  to  aver  in  the  plea, 
that  the  continual  readiness  after  the  day  to  deliver  the 
plows,  was  at  the  shop,  as  it  was  to  aver  that  the  readi* 
ness  to  deliver  them,  on  the  day,  was  at  that  place.  For 
anything  shown  by  the  plea,  the  plows  may  have  been 
always  after  the  day  the  note  fell  due,  not  at  the  defend* 
ant's  shop,  but  at  some  distant  place  where  the  plaintiff 
could  not  have  been  required  to  receive  diem. 

The  plea  in  question,  therefore,  would  have  been  insuf- 
ficient, had  the  note  been  merely  for  the  payment,  on  a 
certain  day,  of  a  certain  sum  in  plows,  at  the  defendant's 
shop.  It  cannot,  of  course,  be  a  defence  where  the  note 
is  payable  in  state  scrip  or  plows  at  a  certain  time,  say- 
ing nothing  as  to  the  place  of  payment. 

The  facts  proved  on  the  trial  as  a  defence  were,  as  we 
have  already  said,  the  same  with  those  alleged  in  the 
amended  plea. 

Per  Carwm.-^The  judgment  is  affirmed  with  6  per 
cent,  damages  and  costs. 

iL  C.  Gregory,  for  the  appellant. 

Z.  Baird,  for  the  appellee* 
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Chsbk  v.  Morton. — In  Error. 


Nov.  Term, 
1850. 

Thx  Stats 
v. 


THIS  was  a  suit  by  Morton,  the  assignee,  against  Bhomb. 
Cheek,  the  assignor,  of  a  promissory  note  made  by  one 
McCray.  The  action  was  commenced  before  a  justice  of 
the  peace  and  appealed  to  the  Circuit  Court.  On  the 
trial  it  was  proved  that  the  assignee  had  sued  the  maker 
and  had  execution  issued  in  due  time,  and  that  the  exe- 
cution was  returned  nulla  bona. 

The  defendant  proved  that  the  note  was  given  by  Mo 
Cray ^  in  consideration  of  the  sale  to  him  of  a  house  and 
lot,  for  the  conveyance  of  which,  to  be  made  on  the  pay- 
ment of  the  note  in  suit  and  another  of  equal  amount, 
McCray  held  a  bond  executed  by  Cheek. 

The  judgment  was  for  the  plaintiff. 

It  is  contended  that  the  plaintiff  did  not  use  due  dili- 
gence to  collect  the  money  of  the  maker  because  he 
ought  to  have  instituted  proceedings  to  enforce  the  lien 
which  Cheek  held  on  the  house  and  lot. 

We  think  the  judgment  of  the  Circuit  Court  is,  obvi- 
ously, right. 

The  judgment  is  affirmed  with  10  percent,  damages 
and  costs. 

/.  Ryman,  for  the  plaintiff. 

W.  S.  Holman,  for  the  defendant. 


Thb  Stats  v.  Rhodes. — In  Error. 

THIS  was  an  indictment  against  the  defendant  in  er- 
ror for  keeping  a  place  where  spirituous  liquors  were 
sold  without  license,  in  a  disorderly  manner,  to  the  dis- 
turbance and  common  nuisance  of  William  Hite  and  oth- 
ers. The  preposition  "  of  before  the  name  of  William 
Bite  was  omitted  in  the  indictment.  On  a  motion  by  the 
defendant  to  have  the  indictment  quashed,  the  prosecut- 

Vol.  n.. 
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Nov.  Term,   fog  attorney  asked  leave  to  amend  the  indictment  by  in- 

- —  setting  the  omitted  word,  but  the  Court  refused  him  per- 

£*        mission  to  do  so  and  sustained  the  defendant's  motion. 
Hiatt.  We  think  the  omission  of  the  word  "  of"  was  immate- 

rial, and  that  the  Court  erred  in  quashing  the  indictment. 
The  judgment  is  reversed  with  costs.     Cause  remand- 
ed, &c. 

T.  J.  Sample,  for  the  state. 


'    2    822 
150    082 


KntK  and  Another  v.  Hiatt  and  Another. 

137  288  ^e  Amissions  °f  one  partner,  made  at  the  time  of  the  payment  to  him 

of  a  debt  due  to  the  partners,  and  at  a  time  subsequently  to  a  dissolu- 
tion, are  admissible  against  the  other  partners,  as  the  admissions  of  an 
agent  relative  to  an  act  within  the  scope  of  his  authority,  made  at  the 
time  when  such  act  was  done,  are  admissible  in  evidence  to  bind  his 
principal. 

An  agent  who  has  only  authority  to  receive  payment  of  a  debt,  cannot 
bind  his  principal  by  any  arrangement  short  of  an  actual  collection  of 
the  money. 

The  receipt  of  property  is  not  in  itself  a  payment  of  a  debt,  and  can  only 
become  so  by  an  agreement  to  receive  such  property  as  payment.  Such 
an  agreement  is  a  new  contract,  and  will  not  be  binding  on  the  firm,  if 
made  by  a  former  partner  after  the  dissolution,  without  the  assent  of  his 
co-partners. 

An  acknowledgment  of  a  debt  made  by  one  partner  after  a  dissolution  of 
the  partnership  is  not  sufficient  to  take  a  case  out  of  the  statute  of  li- 
mitations as  to  the  other  partners. 

Friday,  APPEAL  from  the  Fayette  Circuit  Court. 

November  39.         n  t       iv  i  i  i    *       « 

Smith,  J. — Debt,  upon  an  agreement  under  seal,  for  the 
payment  of  200  dollars  by  the  defendants  to  the  plain- 
tiffs. There  are  four  pleas.  The  first  is  nil  debet,  to 
which  a  demurrer  was  sustained.  The  second  is  a  plea 
of  payment.  The  third  plea  alleges  that,  before  the 
commencement  of  the  suit,  the  defendants  sold  and  de- 
livered to  the  plaintiffs  one  horse,  gave  them  the  use  of 
another  horse  for  the  space  of  eighteen  months,  and  paid 
them  100  dollars,  in  full  satisfaction  and  discharge  of 
said  debt.    The  fourth  is  a  plea  of  off-set.    Issues  were 
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joined  on  replications  traversing  the  three  last  mentioned   Nov-  Term- 
pleas,  and  the  trial  resulted  in  favor  of  the  defendant, 


who  had  judgment.  KJf* 

The  record  does  not  contain  the  evidence,  but  it  ap-       Hiatt. 
pears  by  a  bill  of  exceptions  that  the  plaintiffs  requested 
the  Court  to  give  the  following  instructions : 

The  admissions  of  Kirk,  made  long  after  the  dissolu- 
tion of  the  partnership  between  him  and  the  other  plain- 
tiff, were  not  evidence  against  both  the  plaintiffs  to  prove 
the  plea  of  accord  and  satisfaction ; 

An  admission  by  Kirk,  one  of  the  plaintiffs,  in  the  ab- 
sence of  Derbyshire,  the  other  plaintiff,  that  he,  Kirk,  had 
received  a  horse  in  satisfaction  of  the  demand  sued  on, 
does  not  support  the  plea  of  accord  and  satisfaction ; 

Kirk,  one  of  the  plaintiffs,  could  not  receive  and  ac- 
cept, in  satisfaction  of  the  plaintiffs'  demands,  a  horse, 
without  the  consent  of  Derbyshire,  the  other  plaintiff,  and 
that  consent  should  be  proved. 

The  Court  refused  to  give  these  instructions  and 
charged  the  jury  as  follows : 

One  partner  may,  even  after  the  dissolution  of  the  part- 
nership, in  the  absence,  and  without  the  knowledge  of  his 
co-partner,  receive  and  discharge  a  debt  due  the  firm, 
may  release  it,  or  receive  money  or  property  in  accord 
and  satisfaction  of  it,  and  his  acknowledgment  that  he 
had  done  so  is  evidence  against  the  firm. 

There  can  be  no  doubt  that,  in  general,  each  partner 
after  a  dissolution,  is  authorised  to  receive  debts  due  the 
firm,  but  whether  admissions  of  one  partner  of  such  pay- 
ments made  to  him  bind  the  other  partners,  is  a  question 
in  relation  to  which  there  have  been  contradictory  deci- 
sions. See  cases  referred  to  in  Doughton  v.  TiUay,  4 
Blackf.  435.  In  Pritchard  v.  Draper,  (1  Russ.  &  Myl. 
ltil,  4  Eng.  Cond.  Ch.  R.  393,)  Lord  Brougham,  Chan- 
cellor, decided  that  the  declarations  of  one  partner,  as  to 
the  payment,  subsequently  to  a  dissolution,  of  a  debt  due 
to  the  partners,  are  admissible  against  the  other  partners. 
Considering  the  relations  which  exist,  after  a  dissolution, 
between  partners,  and  the  rights  and  obligations  whioh 
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Nov.  Term,  remain  as  between  them  and  third  persons,  we  think  the 
* —  rule  adopted  in  this  case,  notwithstanding  it  is  opposed 


T. 


by  some  very  respectable  American  authorities,  is  the  cor- 
Hiatt.  rect  one,  at  least  so  far  as  regards  admissions  made  at 
the  time  of  such  payment.  It  is  a  general  principle  that 
the  admissions  of  an  agent,  relative  to  an  act  within  the 
scope  of  his  authority,  made  at  the  time  when  such  act 
was  done,  may  be  given  in  evidence  to  bind  his  princi- 
pals, and  the  receipt  of  payment  of  a  partnership  debt 
by  one  of  the  partners,  alter  the  dissolution  of  the  firm, 
is  such  an  act. 

Upon  a  former  hearing  of  the  case  at  bar,  we  were 
under  the  impression  that  the  question  raised  by  the  in- 
structions was,  simply,  whether  such  admissions  of  pay- 
ment could  be  offered  in  evidence,  and  an  opinion  was 
given  accordingly;  but  a  rehearing  was  granted  because, 
upon  a  careful  examination,  we  were  satisfied  that  the 
instructions  given,  considered  in  connection  with  those 
refhsed  and  with  the  pleadings,  contain  a  proposition 
which  amounts  to  more  than  this  and  by  which  the  jury 
may  have  been  misled. 

It  has  heretofore  been  decided  by  this  Court,  that  an 
agent,  who  has  only  authority  to  receive  payment  of  a 
debt,  cannot  bind  his  principals  by  any  arrangement 
short  of  an  actual  collection  of  the  money.  MUkr  v. 
Edtnonston,  8  Blackf.  291. — Coming  v.*Strong,  Ind.  R. 
197  (1).  The  instructions  given  in  this  case  are,  that  one 
partner  may,  after  the  dissolution,  receive  and  discharge 
a  debt  due  the  firm,  or  receive  money,  or  property,  in  ac- 
cord and  satisfaction  of  it,  and  his  acknowledgment  that 
he  had  done  so  is  evidence  against  the  firm.  We  think 
that  part  of  it  which  states  that  one  partner,  after  the 
dissolution,  may,  without  the  knowledge  of  his  co-part- 
ners, receive  property  other  than  money  in  satisfaction  of 
the  firm  debt,  is  erroneous.  The  receipt  of  a  horse  or 
othef  property  is  not  in  itself  a  payment  of  a  debt,  and 
can  only  become  so  by  an  agreement  to  receive  such  pro- 
perty as  payment ;  and  if  such  an  agreement  is  a  new 
contract,  it  is  well  settled  that  it  will  not  be  binding  en 
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the  firm,  if  made  by  a  former  partner,  after  the  dissolu-    *far.  Term, 
tion,  without  the  assent  of  his  co-partners.     Yandes  v.  V 


Lqfavour,  2  Blackf .  37 1 .    This  seems  to  be  the  turning  £"* 

point  of  the  question  which  has  been  much  discussed,  Wax*, 
whether  an  acknowledgment  by  one  partner,  made  after 
the  dissolution,  binds  the  other  partners  so  as  to  revive  a 
partnership  debt  otherwise  barred  by  a  statute  of  limita- 
tions. The  better  opinion  seems  to  be  that  it  does  not, 
because  a  promise  to  be  sufficient  to  revive  a  debt  which 
has  become  extinct,  must  be  founded  upon  a  new  con- 
tract, though  springing  out  of  and  supported  by  the  ori- 
ginal consideration.     Story  on  Part.  462. 

The  agreement  to  receive  a  horse  or  other  chattel  in 
payment  of  a  debt  is,  certainly,  a  different  thing  from  a 
payment  in  money,  for  it  necessarily  includes  a  contract 
relative  to  the  price  or  value  of  the  chattel  to  be  received. 
This  must,  therefore,  be  a  contract  entirely  distinct  from 
that  on  which  the  firm  debt  was  founded,  and  the  other 
partners  ought  not  to  be  bound  by  either  the  acts  or  ad- 
missions, of  a  party  assuming  to  make  such  new  con- 
tract, without  authority  to  do  so. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial,  (fee. 

/.  Ryman,  for  the  appellants. 

S.  W.  Parker ,  for  the  appellees. 

(1)  See  1  Garter's  Ind.  R.  329. 


Philips  v.  Wills. — On  Appeal. 

An  agent  is  not  liable  to  a  suit  for  money  collected  for  his  principal,  un- 
less it  have  been  previously  demanded. 

WILLS  sued  Philips  before  a  justice  of  the  peace  on 
the  following  declaration ; 

"  Elizabeth  Wills  complains  of  Washington  W.  Philips, 

for  that  on  or  about  the day  of ,  1845,  the  said 

Elizabeth  Wills  (plaintiff)  delivered  the  said  Philips  (de- 
fendant) three  promissory  notes,  belonging  to  her,  for  col* 
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Nor.  Term,   lection,  which  were  to  be  collected  by  the  said  Philips,  and 

«. ! —  the  money  so  collected  paid  over  to  the  said  Elizabeth 

Fmnm  Witts,  which  the  said  Philips  collected  and  retained,  and 
Wxu4.  refused  to  pay,  and  still  refuses  to  pay  the  said  Elizabeth 
Witts  (plaintiff)  to  her  damage  of  47  dollars  and  60  cents. 
Principal  on  said  notes,  35  dollars.  Interest  on  same,  12 
dollars  and  60  cents.  Total  amount  47  dollars  and  60 
cents." 

The  defendant  appeared  before  the  justice,  and,  with- 
out objecting  to  the  declaration,  went  to  trial  upon  the 
merits,  and  had  judgment  against  him.  He  appealed  to 
the  Circuit  Court,  and  there  moved  that  the  suit  be  dis- 
missed for  want  of  a  sufficient  cause  of  action,  pointing 
out,  however,  no  particular  objection  to  that  on  file.  The 
Court  overruled  the  motion.  The  cause  was  thereupon 
tried  upon  its  merits,  and  judgment  rendered  for  the  plain- 
tiff. The  evidence  is  not  upon  the  record,  and  the  only 
matter  complained  of  is  the  refusal  of  the  Court  to  dis- 
miss. 

The  objection  to  the  cause  of  action  relied  on  in  this 
Court  is,  that  it  contains  no  averment  of  a  demand  of  the 
money  alleged  to  be  in  the  defendant's  hands,  before 
bringing  the  suit. 

We  understand  the  statements  in  the  plaintiff's  decla- 
ration to  imply  that  a  demand  was  made  before  suit;  but, 
had  the  suit  been  commenced  in  the  Circuit  Court,  the 
declaration  would  have  been  bad,  at  least,  on  special  de- 
murrer, for  not  alleging  the  demand  more  formally  and 
with  more  certainty.  Armstrong  v.  Smith,  3  Blackf.  251. 
— Judah  v.  Dyott,  id.  324.  Having,  however,  been  com- 
menced before  a  justice  of  the  peace,  and  no  olyection 
having  been  made  on  account  of  the  alleged  defect  be- 
low, the  Court  did  right  in  overruling  the  motion  to  dis- 
miss. Olds  v.  The  State,  6  Blackf.  91. — Davis  v.  Davis, 
id.  395. 

We  presume  a  special  demand  was  proved  on  the  trial. 

The  judgment  is  affirmed  with  costs. 

A.  A.  Hammond,  for  the  appellant. 

H.  Brown  and  A.  O.  Porter,  for  the  appellee. 
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Potts  and  Another  v.  Henderson  and  Another. 


Nov.  Term, 
1850. 

Potto 

Sections  62  and  64,  chapter  16,  of  R.  S.,  1843,  which  authorize  boards  of    __      v> 
county  commissioners  to  enter  into  contracts  in  writing  for  building     ___ 
bridges  over  water  courses,  and  to  appoint  one  or  more  persons  to  super-     ]4|  597] 
intend  the  same,  do  not  empower  such  commissioners  to  appoint  agents       2  3271 
to  make  such  contracts.  144   100l 

Covenant  on  a  sealed  argreement,  whereby  the  plaintiffs  bound  themselves 
to  build  a  certain  bridge,  and  the  defendants,  describing  themselves  as 
"commissioners  appointed  to  superintend  the  building  of  a  bridge 
across/'  <fcc,  agreed  to  pay  the  plaintiffs  therefor.  Held,  that  the  con- 
tract did  not  show  upon  its  face  to  have  been  made  by  or  with  persona 
who  could  be  recognized  as  public  agents,  and,  therefore,  the  contract 
must  be  regarded  as  their  individual  undertaking. 

Where  it  appears,  upon  the  face  of  the  contract,  that  the  defendants  are 
not  to  be  considered  the  promissors,  but  the  promise  was  made  in  the 
name  and  on  behalf  of  another  person,  the  plaintiffs'  remedy  will  be 
against  the  latter  person,  if  the  defendants  had  authority  to  execute  the 
contract  for  him;  and  if  they  had  not,  the  proper  action  against  the  de- 
fendant will  be  a  case  for  acting  without  such  authority. 

A  contract  made  by  county  commissioners,  to  be  binding  on  the  county, 
must  be  made  by  the  board  at  a  regular  session  of  their  Court* 

APPEAL  from  the  Franklin  Circuit  Court.  Friday, 

Smith,  J. — Covenant  on  a  sealed  agreement,  whereby  ovemberWi 
the  appellees  bound  themselves  to  build  the  superstruc- 
ture of  a  bridge,  and  the  appellants,  describing  themselves 
as  "  commissioners  appointed  to  superintend  the  building 
of  a  bridge  across  the  west  fork  of  White  Water  at  Lau- 
rel" agreed  to  pay  the  appellees  therefor.  It  is  averred 
in  the  declaration  that  the  appellees  had  fully  performed 
their  obligations  under  the  contract,  but  that  the  appel- 
lants had  refused  to  make  the  payments  therein  specified. 
The  appellants  filed  two  pleas,  averring,  in  substance, 
that  the  appellants  were  appointed  by  the  board  of  county 
commissioners  of  the  county  of  Franklin,  to  superintend 
the  construction  of  the  bridge  in  question ;  that  they  were 
to  receive  subscriptions  and  donations  for  that  purpose; 
that  they  made  the  bond  in  their  capacity  of  agents;  that 
they  reported  to  the  commissioners  the  completion  of  the 
work,  and  the  balance  remaining  due  to  the  appellees ; 
that  they  requested  the  board  to  make  an  order  for  the 
payment  of  said  balance ;  and  that  their  said  report  was 
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Not.  Term,   directed  to  be  read  and  recorded;  of  all  which  facts  the 
_  appellees  had  notice,  &c. 


.To™  These  pleas  were  demurred  to  and  the  demurrers  bus- 

Hekdxmo*.    tained. 

It  is  contended  by  the  counsel  for  the  appellants,  that 
the  latter  made  the  agreement  in  the  capacity  of  public 
agents,  and  that  they  are  not  individually  responsible. 

The  statute  authorizes  the  boards  of  county  commis- 
sioners to  enter  into  contracts  in  writing  for  building 
bridges  over  water  courses,  and  to  appoint  the  supervisor 
of  the  proper  road  district,  or  any  other  one  or  more  dis- 
creet persons,  to  superintend  the  erection  thereof.  R.  S» 
c.  16,  ss.  62-44. 

In  the  contract  upon  which  the  present  suit  was  brought, 
the  appellants  describe  themselves  as  commissioners  ap- 
pointed to  superintend  the  building  of  a  bridge,  meaning, 
probably,  to  designate  themselves  such  superintendents  as 
the  law  authorized  the  county  commissioners  to  appoint. 
But  the  provisions  of  the  statute  above  referred  to  do  not 
empower  the  county  commissioners  to  appoint  agents  to 
make  such  contracts.  They  only  authorize  the  appoint- 
ment of  persons  to  superintend  the  erection  of  bridges 
contracted  for  by  the  county  commissioners.  The  con- 
tract does  not,  therefore,  upon  its  face,  purport  to  have 
been  made  by  or  with  persons  who  can  be  recognized  as 
public  agents. 

In  the  case  of  McHenry  v.  Dufficld,  7  Blackf.  41,  cited 
by  the  counsel  for  the  appellants,  the  principle  was  re- 
cognized that  where  it  appeared,  upon  the  face  of  the 
contract,  that  the  defendants  were  not  to  be  considered 
the  promissors,  but  the  promise  had  been  made  in  the 
name  and  on  behalf  of  another  person,  the  plaintiffs' 
remedy  was  against  the  latter  person,  if  the  defendants 
had  authority  to  execute  the  contract  for  him,  and  if  they 
had  not,  the  proper  action  against  the  defendants  was 
case  for  acting  without  such  authority.  But  that  princi- 
ple is  not  applicable  in  the  present  suit.  The  only  pub- 
lic agents  who  could  make  such  a  contract  as  the  one 
now  sued  upon  were  the  county  commissioners,  and  the 
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contract  does  not  purport  to  have  been  made  in  their   *«▼.  Term, 
name  or  on  their  behalf.    It  was  made  by  the  appellants 
in  their  own  names.     It  was  not  executed  by  them  as        0m0M 
agents  but  as  principals ;  and,  though  they  describe  them-    Tn  Sri«. 
selves  as  holding  an  appointment  by  the  county  commis- 
sioners, inasmuch  as  that  appointment  gave  them  no  au- 
thority to  bind  any  one  by  their  contract  but  themselves, 
it  must  be  regarded  as  their  individual  undertaking. 

The  averments  made  in  the  pleas  seem  intended  to 
show  that,  though  the  contract  does  not,  upon  its  face, 
purport  to  have  been  made  by  the  county  commissioners, 
it  was  made  by  their  authority,  and  that  they  are  the  par- 
ties properly  liable.  Supposing  these  averments  to  be 
true,  they  could  not  have  that  effect.  The  county  com- 
missioners could  not  have  made  such  a  contract,  which 
would  have  been  binding  upon  them  in  their  corporate 
capacity,  or  upon  the  county,  except  when  acting  as  * 
board  at  a  regular  session  of  their  Court;  and,  of  course, 
they  could  not  appoint  agents  to  do  that  which  they  could 
not  do  themselves.  Archer  v.  The  Commissioners  of  Allen 
County,  3  Blackf.  501 .— Campbell  v.  Brackenridge,  8  Blackf. 
4TO.  % 

We  are  of  opinion,  therefore,  that  the  demurrers  were 
correctly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent* 
damages  and  costs, 

J.  D.  Rowland,  for  the  appellants. 

<?.  Holland f  for  the  appellees. 


fcrttr. 
160   547 


Geoss  v.  The  Statb. 


Indictment  for  murder.  The  prosecuting  attorney  propounded  the  follow- 
ing question  to  each  juror:  "Whether  he  entertained  such  conscientious 
scruples  upon  the  subject  of  capital  punishment  as  would  deter  him 
from  finding  a  verdict  assessing  the  death  penalty  in  any  case  of  mur- 
der in  the  fimt  degree  ?"  One  of  the  jurors  answered  affirmatively,  and 
he  was  discharged.  Held,  that  such  conscientious  scruples  disqualify 
a  juror. 

Able*  also,  that  a-gnuid  jura-would  be  disqualified  for  the  same  rei 

Vol.  n.- 
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Nov.  Term,        ERROR  to  the  Floyd  Circuit  Court. 


1850. 


Smith,  J. — The  plaintiff  in  error  was  indicted  for  the 

Gum       murder  of  one  John  Peter  Smith.    The  jury  returned  a 

The  State    verdict  that  he  was  guilty  of  murder  in  the  first  degree, 

Friday,  &s  charged  in  the  indictment,  and  that  he  should  suffer 

November  29.    ^  penaity  0f  death.     A  judgment  was  rendered  by  the 

Court  in  accordance  with  the  verdict. 

It  appears,  by  a  bill  of  exceptions,  that  after  the  jurors 
impanneled  to  try  the  issue  upon  a  plea  of  "not  guilty" 
had  been  sworn  to  answer  questions  touching  their  quali- 
fications, the  Court  permitted  the  prosecuting  attorney  to 
propound  to  each  juror  the  question:  "Whether  he  en- 
tertained such  conscientious  scruples  upon  the  subject  of 
capital  punishment,  as  would  deter  him  from  finding  a 
verdict  assessing  the  death  penalty  in  any  case  of  murder 
in  the  first  degree?"  And  the  Court  also  allowed  the 
prisoner  to  ask  each  juror,  "Whether,  in  his  opinion, 
death  was  the  only  adequate  punishment  for  the  commis- 
sion of  murder  in  the  first  degree?"  One  of  the  jurors 
having  answered  the  first  of  said  questions  affirmatively, 
was  challenged  by  the  prosecuting  attorney,  and  the  chal- 
lenge being  sustained  by  the  Court,  the  juror  was  dis- 
charged from  service  before  the  second  question  was  put. 

The  prisoner  excepted  to  the  discharge  of  the  juror, 
and  the  only  question  now  presented  for  our  considera- 
tion is,  whether  the  Court  committed  an  error  in  consider- 
ing the  juror  disqualified,  upon  the  answer  thus  given  by 
him. 

It  has  been  decided  in  several  cases  that  such  consci- 
entious scruples  disqualify  a  juror.  The  People  v.  Da- 
mon, 13  Wend.  351. — United  States  v.  Wilson,  1  Bald.  C. 
C.  R.  78.  In  this  Court  it  has  been  held  that  a  grand  ju- 
ror might  be  challenged  for  that  cause.  Jones  v.  The 
State,  3  Blackf.  475.  In  those  cases  the  law  inflicted  the 
penalty  of  death  for  the  crimes  with  which  the  prisoners 
were  charged.  (1.) 

It  is  contended  that  these  authorities  are  not  applicable 
to  the  present  case,  inasmuch  as  by  an  act  passed  in 
1840,  a  discretionary  power  is  given  to  the.  jury  to  pre* 
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scribe  the  punishment  of  death  or  of  imprisonment  tor    Nov.  Term, 
life,  for  the  crime  of  murder  in  the  first  degree.  lo5i). 


The  reason  why  a  juror  is  considered  disqualified  by  ^""ky^Ca" 
such  scruples  is,  that  they  would  prevent  him  from  per-  »al  Company 
forming  his  part  as  such  juror  in  the  due  administration       Ferris. 
of  the  law.    We  think  this  reason  applies  with  equal 
force,  whether  the  law  prescribes  the  single  punishment 
of  death,  or  invests  the  jury  with  a  discretionary  power 
to  inflict  that  punishment  or  another.     If  in  the  one  case 
his  scruples  would  not  permit  him  to  render  a  verdict  in  / 

accordance  with  the  law,  in  the  other  they  would  not  per* 
mit  him  to  exercise  the  discretionary  power  with  which 
he  is  invested,  and  which  it  is  essential  he  should  exer- 
cise to  carry  out  the  spirit  and  intention  of  the  law. 

We  are,  therefore,  unable  to  perceive  any  error  in  the 
record,  and  the  judgment  must  be  affirmed, 

Per  Curiam. — The  judgment  is  affirmed. 

C.  Dcwcy,  for  the  plaintiff. 

(1)  See  17  Serg.  &  R.  X55.— 2  Wheeler's  0.  C.  48.— Wright's  R.78.— 16 
Pi^f.  153.— 5  How.  (Miss.)  R.  730.— \  Walker,  318.— 1  Leigh,  598. 


White  Water  Valley  Canal  Company  v.  Ferris. 

The  general  internal  improvement  act  of  1836  is  in  force  so  far  as  it  is  un- 
changed by  subsequent  legislation ;  and,  by  that  act,  claims  for  da- 
mages to  lands  by  the  construction  of  public  improvements,  must  be 
made  in  two  years  after  the  appropriation  of  the  land  or  damage  done, 
and  not  afterwards. 

APPEAL  from  the  Franklin  Circuit  Court.  Friday, 

Perkins,  J.— John  Ferris  made  an  application  to  the  No9ember^ 
Franklin  Circuit  Court  for  a  mandamus  to  the  White  Wa- 
ter Valley  Canal  Company,  requiring  the  appointment,  by 
said  company,  of  an  appraiser  to  assess  damages  occa- 
sioned to  said  Ferris  by  the  construction  of  the  canal  of 
said  company  through  his'  land.  Notice  of  the  intended 
application  had  been  previously  given-  to  the  company.. 
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Nor.  Term,   The  parties  appeared  and  argued  the  question,  and  the 

* Court  awarded  an  alternative  mandamus;    To  that  man- 

^fT*  damns  the  company  made  return,  and  for  cause  against 
Hsxlit.  the  issuing  of  a  peremptory  mandamus,  showed  that 
more  than  two  years  elapsed,  after  the  appropriation  of 
said  land,  before  any  application  for  compensation  waa 
made.  To  this  return  there  was  a  demurrer,  which  the 
Court  overruled;  and  thereupon  awarded  a  peremptory 
mandamus. 

The  general  internal  improvement  act  of  1835  is  in 
force  so  far  as  it  is  unchanged  by  subsequent  legislation. 
R.  S.  p.  1023,  s.  7.  By  that  act  claims  for  damages  like 
the  present  must  be  made  in  two  years  and  not  after- 
wards. R.  S.  1638,  p.  345,  s.  17.  We  think  the  canal 
company  had  a  right  to  avail  itself  of  this  provision. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

/.  S.  Newman,  for  the  appellants. 

/.  D.  Howland,  for  the  appellee. 
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Lewis  v.  Henley  and  Others. 

Mmndamu*  issued  on  the  application  of  L.  against  the  trustees  of  school 
district,  No.  6,  Ac.,  to  show  cause  why  they  did  not  prevent  "colored 
children,  commonly  called  Ntgroct"  from  attending  the  public  school 
taught  in  said  district.  L.  was  a  white  inhabitant  and  tax-payer  of  the 
district.  Held,  that  the  application  for  the  writ  should  have  stated  that 
certain  negro  children  were  in  attendance  upon  the  public  school  at  the 
time  of  the  application ;  that  the  trustees  had  been  notified  of  the  fact 
and  required  to  remove  said  children,  or  cause  them  to  be  removed;  and 
that  they  refused  to  do  it. 

Held,  that  the  remedy  by  mari&mmu*  in  such  a  case  is  probably  appropriate. 

A  mmndamue  issues  from  the  Circuit  Court  to  a  person  or  persons  exercis- 
ing an  inferior  authority,  requiring  the  performance  of  a  particular  act 
which  should  be,  but  is  refused  to  be,  performed  by  such  person  or  per- 
sons; and  until  such  refusal  is  shown,  the  writ  cannot  be  obtained. 

Colored  children  are  not  permitted  to  attend  our  public  schools,  paying 
their  own  tuition,  where  the  resident  parents  of  white  children  attend- 
ing, or  desiring  to  attend  said  schools,  otyeot. 
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ERROR  to  the  Wayne  Circuit  Court.  Nov.  Term, 

Perkins,  J. — This  was  a  mandamus  issued  from  the !_ 

Wayne  Circuit  Court,  upon  the  application  of  James  Lewis,       **™» 
and  directed  to  the  trustees  of  school  district  number  six,      Hxnlbt. 
in  township  fifteen,  in  Wayne  county,  requiring  them  to  Friday, 
show  cause  why  they  did  not  prevent  "  colored  children,  No*emb*r  **• 
commonly  called   Negroes"  from   attending  the  public 
school  taught  in  said  district.    Said  Lewis  was  a  white 
inhabitant  and  tax-payer  of  the  district,  and  had  children 
to  send  to  school.     Colored  children  attended  the  school 
but  paid  their  own  tuition  to  the  teacher,  receiving  no 
benefit  from  the  public  money. 

The  trustees  answered  the  mandamus;  the  applicant 
demurred  to  their  answer;  the  Court  overruled  the  de- 
murrer, and  rendered  £nal  judgment  for  the  defendants, 
the  trustees.  % 

The  demurrer  to  thf  answer  goes  back  to  the  applica- 
tion, and  brings  before  us  the  question  of  its  sufficiency. 

A  mandamus  issues  from  the  Circuit  Court  to  a  person, 
or  to  persons,  exercising  an  inferior  authority,  requiring 
the  performance  of  a  particular  act,  which  should  be,  but 
is  refused  to  be,  performed,  by  such  person  or  persons ; 
and  until  such,  refusal  is  shown  the  writ  cannot  be  ob- 
tained. In  the  present  case,  if  colored  children  were  ad- 
mitted into  the  school  and  the  trustees  did  not  know  it, 
or  knowing  it,  did  not  know  that  any  person  objected, 
such  a  refusal  to  perform  their  duty  did  not  exist  as  would 
authorize  a  mandamus.  The  application  to  the  Circuit 
Court  for  the  writ,  therefore,  should  have  stated  that  cer- 
tain negro  children  were  in  attendance  upon  the  public 
school  at  the  time  of  the  application;  that  the  trustees  had 
been  notified  of  the  fact,  and  required  to  remove  said  child- 
ren, or  cause  them  to  be  removed,  from  the  school;  ancf 
that  they  refused  to  do  it.  Without  such  statement,  no 
ground  is  shown,  no  necessity,  indeed,  for  the  writ.  This 
application  did  not  contain  such  a  statement,  and  the  de- 
cision of  the  Court  below  against  the  applicant  was  right, 
though  erroneously  placed  upon  the  ground  that  the  ap- 
plication was  well  answered,  instead  of  the  ground  that 
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Nor.  Term, 
1850. 

Lewia 

v. 

Hehlit. 


it  was  not  sufficient  to  require  an  answer.    The  decision, 
therefore,  will  not  be  reversed. 

This  disposition  of  the  case  leaves  the  main  question 
intended  to  be  presented  by  it  untouched ;  but  as  the  coun- 
sel desire  a  decision  of  that  question,  that  the  labor  of 
again  presenting  it,  in  some  form,  may  be  avoided,  and 
we  have  no  doubt  upon  it,  we  proceed  to  express  our  opin- 
ion. That  question  is,  whether  colored  children  may  be 
permitted  to  attend  our  public  schools,  paying  their  own 
-tuition,  where  the  resident  parents  of  white  children  at- 
tending, or  desiring  to  attend  said  schools,  object. 

Chapter  15,  R.  S.,  p.  306,  establishes  the  townships  of 
the  state  for  school  purposes,  and  makes  the  "  white  in- 
habitants" of  each  a  corporation,  &c,  the  trustees  of 
which  divide  the  township  into  school  districts.  The  seve- 
ral districts  elect  trustees  for  the  management  of  busi- 
ness. These  trustees  levy  taxes  for  the  building  of  school- 
houses,  and  maintaining  schools,  but  in  so  doing  they 
omit  4<  all  Negroes  and  Malattocs"  in  forming  the  taxable 
list.     And  section  102,  p.  321,  is  as  follows 

"  When  any  school  is  supported  in  any  degree  by  the 
public  school  fund,  or  by  taxation,  so  long  as  the  money 
so  derived  shall  be  expending  thereon,  such  school  shall 
be  open  and  free  to  all  the  white  children  resident  within 
the  district,  over  five  and  under  twenty-one  years  of  age." 

The  effect  of  these  and  other  statutory  provisions 
clearly  is  to  limit  the  right  of  attending  our  district 
schools,  as  at  present  organized,  as  recipients  of  the  pub- 
lic bounty,  to  free  white  children.  So  far  all  is  clear.  In 
the  present  case,  however,  the  colored  children  did  not 
attend  the  school  as  sharers  of  the  public  fund,  but  by 
paying  their  own  tuition ;  and  the  question  is,  had  they  & 
right  to  do  this?  It  may  aid  us  in  answering  this  ques- 
tion, to  inquire,  why  the  legislature  has  excluded  them 
from  attending  at  the  public  charge.  This  has  not  been* 
done  because  they  did  not  need  education,  nor  because 
their  wealth  was  such  as  to  render  aid  undesirable,  but 
because  black  children  were  deemed  unfit  associates  of 
white,  as  school  companions.    Now,  surely,  this  reasoa 
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operates  with  equal  force  against  such  children  attending   Nov.  Term, 

the  schools  at  their  own,  as  at  the  public,  expense.    In  _____! ; 

Chalmers  v.  Stewart,  11  Ohio  R.  366,  Wood,  justice,  in  de-  ^^ 
livering  the  opinion  of  the  Court  says :  "  In  this  case  Hhfuey. 
the  obligation  not  to  admit  blacks  is  imposed  by  statute. 
I  have  no  hesitation,  however,  in  laying  it  down  as  a  ge- 
neral principle,  in  all  cases,  that  a  teacher  of  a  public 
school  is  under  the  implied  obligation  to  regard  the  mo- 
rals of  the  youth  entrusted  to  his  care,  and,  should  he  so 
far  disregard  his  duty  as  to  admit  the  vicious  and  corrupt, 
controled  by  no  sense  of  moral  obligation,  should  he  fill 
his  school  with  prostitutes  or  thieves,  or  those  openly  pro- 
fane or  licentious,  such  teacher  would  forfeit  all  claim  to 
compensation;  and  where  the  statute  imposes  the  prohi- 
bition for  reasons  which  were  satisfactory  to  the  law-mak- 
ing power,  as  to  whom  the  teacher  may  admit  to  the  pri- 
vileges of  his  school,  its  enactments,  if  disregarded,  must 
be  followed  by  the  same  consequences." 

It  has  been  said  that  the  blacks  are  entitled  by  the 
terras  of  the  grant,  to  share  the  benefit  of  the  school  lands 
donated  by  congress.  We  need  not  look  to  this  question; 
for  even  if  so,  it  does  not  follow  that  they  should  enjoy 
that  benefit  in  schools  with  the  whites.  Separate  schools 
may  be  organized.  We  may  also  remark  that  the  ques- 
tion whether  the  remedy  by  mandamus,  in  a  case  like  the 
present,  is  the  proper  one,  is  not  necessarily  involved  in 
this  decision,  and  is  not  intended  to  be  decided,  though 
we  incline  to  the  opinion  that  this  remedy  is  appropriate. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Perry,  for  the  plaintiff. 

C*  H.  Test,  for  the  defendants. 


836 


CASES  IN  THE  SUPREME  COURT 


Hot.  Term, 
1850. 

i  i  nr  ■         ■  ■ 

MoCobmick 
Taylo*. 


Friday, 
November  99. 


McCormick  and  Others  v.  Tatloe. 

By  the  act  of  January  28, 1647,  a  demand  of  dower  of  infants  is  unneces- 
sary. 

An  infant  can  assign  dower  at  common  law,  but  if  he  so  assigns,  he  will 
be  protected  against  the  consequences  of  excessive  assignment,  and  may 
have  his  writ  of  admeasurement  of  dower. 

An  infant  cannot  defeat  an  assignment  of  dower  by  entry. 

A  writ  of  admeasurement  of  dower  is  for  the  benefit  of  the  infant.  The 
widow  is  bound  by  her  acceptance. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Perkins,  J. — This  was  a  proceeding  by  petition  and 
summons,  to  obtain  dower.  The  petition  alleged  no  de- 
mand of  dower  before  the  proceeding  was  instituted.  For 
this  cause  it  was  demurred  to,  but  the  demurrer  was  over- 
ruled. • 

This  decision  is  defended  on  the  ground  that  the  de- 
fendants were  infants.  It  is  said  that  they  could  not  as- 
sign dower,  and  it  would,  therefore,  be  a  vain  thing  to 
demand  it  of  them.  But  an  infant  can  assign  dower  at 
common  law.  There  is  no  prohibition  in  our  statute.  It 
should,  therefore,  have  been  demanded  before  petition 
filed,  at  common  law.  It  may  be  observed  here,  that  if 
the  heir  be  under,  age  when  he  assigns  dower,  "  he  will 
be  protected  against  the  consequences  of  excessive  as- 
signment, and  may  have  his  writ  of  admeasurement  of 
dower.  But  he  cannot  defeat  the  assignment  of  dower  by 
entry."     1  Greenl.  Cruise,  195. 

The  "  admeasurement  of  doiver"  spoken  of,  is  for  the 
benefit  of  the  infant.  The  widow  is  bound  by  her  accept- 
ance. 

But  by  an  act  of  the  legislature,  approved  January  23, 
1847,  a  demand  of  dower  of  infants  is  made  unnecessary. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

Z.  Baird,  for  the  appellants. 

/.  Pettit  and  S.  Huff,  for  the  appellee. 
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Nev.  Term, 
Miller  and  Others  v.  Burger.  1— 

'  Mills* 
A  constable  was  legally  appointed  and  qualified,  and  was  subsequently  v. 

elected  his  own  successor,  but  never  qualified  under  said  election,  and       B*me». 
continued  to  act  as  such  officer.    Held,  that,  under  the  R.  S.  of  1843,  he 
held  over  until  his  successor  should  qualify.  |    55  g# 

A  president  judge  is  competent  to  hold  a  Court  alone.  l!3L9* 

"Where  the  transcript  shows  that  the  judges  were  all  present  at  the  com-  L^| 

menceroent  of  the  term,  but  is  silent  as  to  whom  of  them  were  present  \v&K 

at  a  subsequent  day  of  the  term,  at  the  rendition  of  judgment  and  the 
filing  of  a  bill  of  exceptions,  and  where  the  bill  of  exceptions  is  sign- 
ed by  the  president  judge  alone,  it  will  not  be  presumed  that  the  asso- 
ciates were  present  at  the  filing  of  the  bill ;  and  if  the  fact  is  other- 
wise, the  party  objecting  must  get  the  record  amended  in  the  Court 
below. 

ERROR  to  the  Hendricks  Circuit  Court.  Friday 

Perkins,  J. — Burger  sued  Miller  and  Nave  in  trespass 
for  taking  certain  personal  property.  The  defendants 
pleaded  specially  that  judgments  were  obtained  before 
a*  justice  6f  the  peace  against  said  Burger ;  that  execu- 
tions were  issued  thereon,  and  placed  in  the  hands  of 
said  MiBery  a  constable,  who  sold  the  property  in  ques- 
tion by  virtue  thereof;  and  that  Nave  became  the  pur- 
chaser at  said  sale,  which  was  the  trespass,  Ac. 

Replication,  that  the  defendants  committed  the  tres- 
pass of  their  own  wrong,  &c. 
*  Judgment  for  the  plaintiff  below. 
-  The^  only  question  in  the  case  is,  whether  Miller  >  who 
made  the  levy  and  sale  set  up  in  the  plea,  was  a  consta- 
.ble.  , 

The  bill  of  exceptions  states  that  "in  1847,  Miller  was 
appointed  by  the  proper  county  authority,  a  constable  of 
the  proper  township,  and  was  qualified  by  giving  bond 
and  taking  the  oath  according  to  law;  that  in  1848  he 
was  elected  his  own  successor,  at  the  regular  township 
election,  but  never  qualified  under  said  election,  and  con- 
tinued to  act  and  be  recognized  as  constable.  It  was 
during  the  period  that  he  thus  acted  after  the  election  of 
1848  that  the  levy  and  sale  in  question  were  made,"  &c. 

The  Court  below  held  that  he  was  not,  during  said 
ttf&e,  a  constable,  and  that  he  and  Nave  were  trespassers. 

Vol.  II.. 
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Not.  Term, 
1850. 

Miller 
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The  law  under  which  Miller  was  appointed  in  1847 
is  as  follows : 

"  Whenever  a  vacancy  shall  happen  in  the  office  of 
constable  in  any  township  by,"  &c.,  "the  board  of  coun- 
ty commissioners  shall,  at,"  &c,  "appoint  a  suitable  per- 
son to  fill  such  vacancy  until,"  &c.,  "  and  until  a  succes- 
sor be  appointed  and  qualified."  Section  287,  p.  910,  R. 
S.  Under  this  section,  according  to  the  decision  in  Tvley 
v.  The  State,  in  this  Court,  November  term,  1840,  (1)  Mil- 
ler, under  his  appointment  in  1847,  would  hold  over  till 
his  successor  should  be  elected  and  qualified.  It  is  stated 
in  the  bill  of  exceptions  that  a  successor  had  not  been 
qualified.  It  follows  that  Miller  was  constable,  at  the 
time  of  the  levy  and  sale  in  question,  under  his  appoint- 
ment in  1847. 

We  notice  another  point  heretofore  decided  in  this) 
cause  on  motion.  At  the  November  term,  1849,  of  this 
Court,  a  motion  was  made  in  this  case,  and  in  Cheek  v. 
Morton,  to  strike  from  the  records,  respectively,  the  bills 
of  exceptions,  because  they  were  signed  by  the  president 
judge  only.  The  motion,  in  each  case,  was  overruled, 
upon  reasons  assigned  in  writing,  with  the  view  of  set- 
tling the  practice  in  this  Court,  upon  this  point,  it  being 
one  often  arising;  but  those  reasons,  not  being  recorded 
by  the  clerk,  have  not  come  to  the  knowledge  of  the  pro- 
fession generally.    We  therefore  repeat  them  here. 

"  The  transcript  commences  as  follows :  Pleas  begun 
and  held,  at,  &c,  before  the  president  and  associate, 
judges,  &c.,  at  the  term  of  April,  1848. 

"  The  transcript  also  states  that  afterwards,  at  the  term 
of  April,  to-wit,  on  the  20th  of  May,  1848,  the  cause  was 
submitted  to  the  Court  and  judgment  rendered  for  the 
plaintiff. 

"  It  is  further  stated  in  the  transcript  that,  at  the  April 
term  aforesaid,  to-wit,  on  the  22d  of  May,  in  the  year 
last  aforesaid,  the  defendant  filed  the  bill  of  exceptions 
in  question. 

"  The  transcript  thus  shows  that,  at  the  commencement 
of  the  April  term,  1848,  the  three  judges  were  present) 
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but  it  is  silent  as  to  what  judges  were  present  subse-    #<>▼•  Term, 

quently,  when   the  judgment  was   rendered,  and  when 1 — 

the  bill  of  exceptions*  was  filed.  The  plaintiff  below  BwJ*°* 
contends  that,  as  all  the  judges  were  present  when  the  Jphmon, 
term  commenced,  it  must  be  presumed  that  they  con- 
tinued to  be  present  during  the  whole  term,  the  tran- 
script not  showing  the  contrary;  but  we  do  not  think 
so.  As  the  circuit  judge  was  competent  to  hold  the 
Court,  and  as  the  bill  of  exceptions  is  signed  and  sealed 
fay  him  alone,  we  think  the  legal  presumption  is  that  he 
was  alone  on  the  bench  when  the  bill  was  presented.  If 
the  fact  was  otherwise,  the  party  objecting  to  the  bill 
must  get  the  reeord  amended  in  the  Court  below." 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings,  (fee. 

C.  C.  Nave,  for  the  plaintiffs. 

A.  A.  Hammond  and  /.  S.  Harvey,  for  the  defendant. 

(1)  See  1  Carter's  Intf.  R.  500. 


Bukton  v.  Johnson. 


Assumpsit  on  a  promissory  note  by  the  assignee,  against  the  maker.  The 
defendant  pleaded  that  the  note  was  given  in  consideration  of  a  lot  of 
land,  and  the  contract  set  out  in  the  second  plea  required  that  the  payee 
of  the  note  should  be  the  owner  of  the  lot  on  the  day  that  the  note  fell 
due,  and  that,  on  that  day,  the  deed  should  be  offered  to  the  defendant, 
on  hia  payment  of  the  note,  unless  there  was  good  cause  for.  not  making 
the  offer.  The  plea  further  averred,  that  the  deed  was  not  made  before 
the  commencement  of  the  suit,  and  denied  the  payee's  ownership  of  the 
lot.  The  plaintiff  replied,  that  the  deed  was  tendered,  and  payment  of 
the  note  demanded  and  refused,  before  the  suit  was  commenced,  and  con- 
cluded to  the  country.  Judgment  for  the  plaintiff.  Held,  that  the  finding 
of  the  Court,  so  rar  as  this  plea  was  concerned,  was  a  nullity,  the  plea 
not  having  led  to  any  issue  of  fact. 

Meld,  also,  that  the  defendant  could  assign  as  error,  that  this  cause,  in 
which  there  were  several  pleas,  had  been  tried,  without  an  issue  to  the 
second  plea,  as  that  plea  was  a  valid  defence  to  the  action. 

To  make  an  issue  of  fact,  the  same  fact  or  facts  must  be  affirmed  on  one 
side  and  denied  on  the  otl*er. 
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Nor.  Term,       ERROR  to  the  Vigo  Circuit  Court. 

|  OCA  © 

'. —      Blackford,  J. — This  was  an  action  of  assumpsit,  com- 

™T01f      menced  in  March,  1849,  by  James  Johnson,  the  assignee  of 

Johhson.     a  promissory  note,  against  Burton,  the  maker. 

Friday,  The  declaration  contains  two  counts.    The  first  is  on 

November  to.   the  note      jt  anegeSi  that  the  note  waa  dated  on  the  23d 

of  August,  1838,  and  was  payable,  two  years  after  date, 
to  one  Charles  Johnson.  It  alleges,  also,  that  the  payee 
assigned  the  note  to  Thurston  and  Co.,  who  assigned  it  to 
the  plaintiff.  The  second  count  is  for  money  had  and 
received. 

The  defendant  pleaded,  first,  non  assumpsit;  secondly, 
that  the  note  was  given  in  part  consideration  of  a  certain 
lot  of  ground,  and  that  the  payee  had,  on  or  about  the 
23d  of  August,  1838,  made  his  bond  to  the  defendant, 
which  bond  recited  the  sale  of  said  lot  to  the  defendant, 
and  stated  that  the  note  had  been  given  for  the  unpaid 
balance  of  the  purchase-money.  The  plea  also  alleges 
that,  by  said  bond,  the  obligor  was  to  convey  said  lot  to 
the  defendant,  his  heirs,  and  assigns,  by  a  good  and  suffi 
cient  deed,  with  full  covenants  of  warranty  and  seizin,  on 
payment  of  the  purchase-money  according  to  the  tenor 
and  effect  of  said  note.  This  plea  states  further,  that  the 
payee  of  said  note,  had  not  made  such  deed  to  the  de~ 
fendant,  before  the  commencement  of  the  suit,  according 
to  the  tenor  and  effect  of  said  bond ;  and  that  said  payee 
had  no  title  to  the  lot,  at  the  time  of  making  said  bond, 
•r  at  any  time  afterwards. 

There  is  a  replication  to  that  plea,  stating,  that  before 
the  commencement  of  the  suit,  to  wit,  on  the  6th  of  July, 
1848,  the  said  payee  executed  a  deed  in  fee  for  said  lot, 
to  the  defendant,  with  full  covenants  of  warranty  and 
seizin,  and  delivered  the  same  to  the  plaintiff,  to  be  de- 
livered to  the  defendant,  on  his  payment  of  said  note. 
The  replication  also  states,  that  the  plaintiff  afterwards, 
and  before  the  commencement  of  the  suit,  tendered  said 
deed  to  the  defendant,  and  demanded  payment  of  the 
note,  which  demand  was  refused,  and  that  the  deed  was  in 
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Court  for  the  defendant,  on  his  payment  of  the  note.    Nov-  Term, 
Conclusion  to  the  country.  1 — 

There  are  also  pleas  of  payment   and  set-off,  which       Bu*T02f 
led  to  issues  of  faot.  Johnbox, 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  contract  set  out  in  the  second  plea,  required  that 
the  payee  of  the  note  should  be  the  owner  of  the  lot,  on 
the  day  the  note  fell  due,  and  that,  on  that  day,  the  deed 
should  be  offered  to  the  defendant  on  his  payment  of  the 
note,  unless  there  was  good  cause  for  not  making  the 
offer.  This  plea  avers  that  the  deed  was  not  made  before 
the  commencement  of  the  suit,  and  denies  the  payee's 
ownership  of  the  lot.  The  plaintiff  replies  that  the  deed 
was  tendered,  and  payment  of  the  note  demanded  and 
refused,  before  the  suit  was  oommenced,  concluding  to 
the  country.  There  is  here  no  issue.  To  make  an  issue 
of  fact,  the  same  fact  or  facts  must  be  affirmed  on  one 
side,  and  denied  on  the  other.  But  there  is  here  no  such 
affirmation  and  denial.  The  finding  of  the  Court,  there- 
fore, so  far  as  the  second  plea  is  concerned,  is  a  nullity, 
that  plea  not  having  led  to  any  issue  in  fact.  Lord 
Brougham,  in  speaking  on  this  subject,  says :  "  Nothing, 
indeed,  could  be  more  contrary  to  all  principle,  nay,  to 
all  common  sense,  than  to  regard  a  finding  upon  an  issue 
which  had  no  existence  as  other  than  a  nullity.  The 
jury  must  be  taken  to  have  found  a  verdict  upon  a  mat* 
ter  not  before  them,  as  much  if  they  had  given  a  verdict 
in  another  cause."  Gwinne  v.  Burncll,  6  Bingh.  N.  C. 
453. 

We  are  next  to  consider  whether  the  defendant  can 
assign  as  error,  that  this  cause,  in  which  there  were  several 
issues,  has  been  tried  without  an  issue  as  to  the  second 
plea?  And  we  think  he  can.  The  second  plea  is  a 
valid  defence  to  the  action.  That  part  of  it,  to  be  sure, 
which  avers  that  the  deed  had  not  been  executed  before 
the  commencement  of  the  action  is  bad,  because  it  denies 
a  fact  which  was  not,  prima  facie,  necessary  to  the  plain- 
tiff's recovery.    But  that  part  of  the  plea  which  denies 
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Hankikb 

V. 

Shout. 


Nov.  Term,  that  the  payee  of  the  note  was  the  owner  of  the  lot  when 
the  contract  was  made,  or  at  any  time  afterwards,  is  a 
good  defence.  It  is  a  denial,  in  substance,  that  the  payee 
owned  the  lot  on  the  day  the  note  fell  due,  and  when  the 
deed  was  to  be  made.  We  think  that  that  part  of  the 
plea  should  have  been  answered,  or  in  some  way  disposed 
of,  before  the  trial  of  the  cause.  Huston  v.  McPherson,8 
Blackf.  562. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  the  parties  to  amend  their 
pleadings.     Costs  here. 

W.  D.  Ghriswold  and  /.  P.  Usher,  for  the  plaintiff. 

C.  W.  Barbour ',  for  the  defendant. 


Hankins  v.  Shoup  and  Others. 


Friday, 
November  29. 


By  the  law-merchant,  where  a  note  is  overdue  when  indorsed,  mutter  of 
set-off  due  from  the  payee,  not  arising  out  of  the  note-transaction,  cannot 
be  claimed  against  the  indorsee,  though  the  set  off  was  due  to  the  maker 
whilst  the  payee  held  the  note. 

Assumpsit.  The  declaration  contained  three  counts.  Two  were  founded 
on  bills  of  exchange  drawn  by  the  defendant  on  A.,  in  favor  of  B. 
One  of  these  counts  alleged  the  bill  described  to  have  been  indorsed  by 
the  payees  to  A.,  and  by  him  to  the  plaintiffs.  The  pleas  filed  amount- 
ed to  pleas  of  want  of  consideration,  or  pleas  of  failure  of  considera- 
tion. Held,  that  such  pleas,  in  order  to  be  valid  by  the  law  merchant, 
must  allege  that  the  indorsement  was  made  without  consideration,  or 
after  the  bill  or  note  became  due. 

Held,  also,  that  if  the  pleas  were  valid,  the  decision  against  their  validity 
could  not  be  complained  of,  as  the  facts  showing  a  want  or  failure  of 
consideration  were  admissible  under  the  general  issue. 

Held,  also,  that  such  pleas  are  not  authorized  by  our  statute.  (See  R.  S., 
1843,  pp.  577,  578.) 

The  charter  of  the  White  Water  Valley  Canal  Company  provides  that  the 
signature  of  the  president,  attested  by  the  secretary,  shall  be  taken  as 
fuU  evidence  of  the  doings  of  the  company,  but  it  does  not  exclude 
other  evidence  of  their  acts. 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J.  —  This  was   an  action    of   assumpsit 
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brought  by  Shoup  and  others  against  Hankins.    The  de-    Nov-  Term, 

claration  contains  three  counts.    Two  of  them  are  found- _ 

ed  on  bills  of  exchange  drawn  by  the  defendant  on  C  B.  Ha^icihb 
Smith  in  favor  of  the  White  Water  Valley  Canal  Company.  Shodp. 
One  of  these  two  counts  alleges  the  bill  described  in  it  to 
have  been  indorsed  by  the  payees  to  one  George  G. 
Shoup,  and  by  him  to  the  plaintiffs.  The  other  alleges 
that  the  bill  described  In  it  was  indorsed  by  the  payees  to 
the  plaintiffs.  The  third  count  is  for  money  had  and  re- 
ceived. 

The  defendant  pleaded  nine  pleas.  The  first  was  the 
general  issue  to  the  whole  declaration.  The  others  were 
to  the  counts  on  the  bills  of  exchange. 

The  pleas,  except  the  first  and  ninth,  were  demurred 
to  generally;  and  the  ninth  was  demurred  to  specially, 
as  amounting  to  the  general  issue.  The  demurrers  were 
all  sustained.  The  cause  was  tried  by  the  Court  on  the 
general  issue,  and  judgment  rendered  for  the  plaintiffs. 

The  second  plea  sets  up  a  claim  against  the  payees  of 
the  bill,  by  way  of  set-off,  as  due  from  them  to  the  de- 
fendant before  their  indorsement.  The  matters  of  set- 
off consist  of  a  number  of  certificates  for  the  payment 
of  money,  issued  by  the  company  and  payable  to  bearer. 
The  plea  states  that  the  plaintiffs  had,  at  all  times,  notice 
of  the  premises. 

This  plea  is  bad  according  to  the  law-merchant.  It 
is  decided,  even  where  a  note  is  overdue  when  indorsed, 
that  matter  of  set-off  due  from  the  payee,  not  arising  out 
of  the  note  transaction,  cannot  be  claimed  against  the 
indorsee,  though  the  set-off  was  due  to  the  maker  whilst 
the  payee  held  the  note.  Burrough  v.  Moss,  10  Barn.  & 
Cress.  558. 

The  subsequent  pleas,-except  the  ninth,  are  either  pleas 
of  want  of  consideration,  or  pleas  of  failure  of  considera- 
tion ;  some  of  them  averring  that  the  plaintiffs  had,  at 
all  times,  notice  of  the  premises. 

All  these  pleas  respecting  the  consideration  are  insuf- 
ficient under  the  law-merchant. 

Supposing  that  these  pleas  would  have  been  valid,  had 
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Kot.  Term,    the  suit  been  brought  by  the  payees  of  the  bill,  they  can- 

* —  not  be  sustained  when  the  suit  is  by  the  indorsees.    Such 

A**I1,B      pleas,  in  cases  like  the  present,  in  order  to  be  valid  by 
Show,       the  law-merchant,  must  allege  that  the  indorsement  was 
made  without  consideration,  or  after  the  note  or  bill  be* 
came  due.     Glover  v.  Jennings,  6  Blackf.  10. 

The  defendant  contends  that  though  the  plea  of  set-off, 
and  the  pleas  respecting  the  consideration,  in  this  suit,  by 
the  indorsee,  are  not  recognized  by  the  law-merchant,  yet 
that  they  are  authorized  by  our  statute  respecting  pro- 
missory notes.  It  is  true,  that  the  eighth,  ninth,  and 
tenth  sections  of  that  statute,  had  they  stood  alone,  would 
have  authorized  these  pleas.  But  the  eleventh  section  of 
.  the  same  statute  says,  that  nothing  contained  in  the  last 
preceding  two  sections  shall  alter  or  affect  the  law  as  it 
now  is,  as  relates  to  bills  of  exchange,  foreign  or  inland. 
The  eighth  and  ninth  sections,  as  regards  pleas  like  these, 
are  substantially  the  same,  and  we  do  not  think  it  was 
intended  that  the  law,  as  to  such  pleas*  should  be  altered 
by  either  of  those  sections.     R.  S.  1843,  pp.  577,  578. 

It  may  be  observed  further,  that  any  facts  showing  a 
want  or  failure  of  consideration,  if  they  could  be  consid- 
ered a  defence,  were  admissible  in  evidence,  on  the  trial 
of  this  cause,  under  the  general  issue.  If,  therefore,  the 
pleas  respecting  the  consideration  were  valid,  the  deci- 
sion against  their  validity  could  not  now  be  complained 
of.     Shan/din  v.  Cooper,  8  Blackf.  41. 

The  ninth  plea  is  a  denial  of  the  indorsement  of  the 
bill;  and  it  is  bad  as  amounting  to  the  general  issue. 
Bates  v.  Hunt,  1  Blackf.  67. 

On  the  trial  of  the  cause  on  the  general  issue,  the  de- 
fendant objected  to  the  indorsement,  made  on  behalf  of 
the  payees,  of  the  bill  of  exchange,  as  evidence;  but  the 
objection  was  overruled.  The  indorsement  is  as  follows: 
"  The  White  Water  Valley  Canal  Company,  by  John  S.  New- 
man, their  president  and  agent,  hereby  assign  the  within 
to  George  P.  Shoup  or  order.  John  S.  Newman,  pres't." 
The  only  objection  made  to  this  indorsement  is,  that  it  is 
not  attested  by  the  secretary  of  the  company  as  required 
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by  their  charter.  This  objection  is  not  tenable.  The  Kor.  Term 
charter  says  that  the  signature  of  the  president,  attested  10iW- 
by  the  secretary,  shall  be  taken  as  full  evidence  of  the 
doings  of  the  company.  Local  Laws,  1842,  p.  44.  But 
that  does  not  exclude  other  evidence  of  their  acts.  It 
appears  to  us  that,  in  this  case,  the  indorsement  by  the 
president  and  agent  of  the  company,  without  the  attesta- 
tion of  the  secretary,  sufficiently  shows  a  transfer,  by  the 
company,  of  the  bill. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent. 
damages  and  costs. 

S.  W.  Parker  and  C.  H.  Test,  for  the  plaintiff. 

/.  S.  Newman,  for  the  defendants. 


Russell  v.  Metzgar,  Administrator  of  Tolbert. 

Assumpsit  by  the  administrator  of  A.  against  B.  The  following  facts  were 
proved:  C.  mortgaged  to  B.  a  tract  of  land  to  secure  the  latter  as  in- 
doner  upon  a  note  for  2,500  dollars,  and  also  to  secure  a  debt  of  1,600 
dollars  which  the  former  owed  the  latter.  The  note  was  indorsed  by  B., 
A.,  and  D.  Subsequently  C.  mortgaged  to  these  three  persons  personal 
property  to  secure  them  as  such  indorsers.  E.  took  out  an  execution 
against  C.  on  a  judgment  older  than  the  mortgage  to  B.  The  agent  of 
B.  called  upon  A.  and  D.  and  it  was  agreed  that  they  should  contribute 
a  sum  sufficient  to  pay  off  the  judgment  of  E.,  and  thus  preserve  the 
mortgaged  premises.  A.  advanced  377  dollars  and  D.  100  dollars.  B. 
offered  to  prove  that  he  advanced  84  dollars,  which  was  objected  to  and 
objection  sustained.  A.  received  the  obligation  of  B.t  by  which  the  lat- 
ter promised  that  if  he  should  hold  the  mortgaged  property,  the  proceeds 
thereof,  either  from  rents  or  sale,  should  first  be  applied  to  refunding  the 
sum  so  advanced.  B.  realized  1,918  dollars  from  the  sale  of  the  personal 
property,  which  fell  short  of  the  necessary  amount  to  take  up  the  note 
471  dollars,  which  he  advanced  and  paid  off  the  note.  Subsequently  B. 
had  the  mortgage  on  the  land  foreclosed,  a  decree  rendered  in  his  favor 
for  2,970  dollars,  and  became  the  purchaser  of  the  land  for  1,250  dollars. 
Verdict  for  the  plaintiff  and  judgment  for  395  dollars.  Held,  that  if 
the  mortgage  was  intended  for  the  benefit  of  all  the  indorsers,  it  did  not 
follow  that  B.  did  not  become  a  purchaser  at  the  sale  on  his  individual 
account. 

HM,  also,  that  the  sum  advanced  by  A.  to  pay  off  the  judgment  of  E. 
must  be  regarded  as  a  loan  to  B. 

Vol.  II.— 44 
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Nov.  Term,    It  was  contended  that  B.  had  a  right  to  Apply  the  purchase-money  due  by 


1850. 
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him  to  his  individual  debts.  Held,  that,  as  a  general  rule,  if  the  debtor 
does  not  direct  the  application,  the  creditor  may,  but  it  is  too  late  for 
either  party  to  claim  the  right  to  make  such  application  after  the  contro- 
versy has  arisen. 
If  neither  party,  before  a  trial  in  which  the  question  is  involved,  have 
made  the  application,  or  manifested  any  intention  to  do  so,  it  devolves 
upon  the  law  or  the  Court  to  make  it;  and  in  the  case  of  the  proceeds  of 
judicial  sales  the  rule  appears  to  be  that  they  will  be  applied  pro  rata  to 
the  debts  for  which  the  sales  are  made. 


Monday, 
December  3. 


ERROR  to  the  Vermillion  Circuit  Court. 

Smith  J. — Assumpsit  by  Metzgar,  administrator  of  Tol- 
bert, against  Russell, 

The  declaration  contains  five  counts. 

The  first  count  alleges  that,  on  the  13th  of  December 
1839,  one  George  Robinson  mortgaged  to  Russell  a  certain 
tract  of  land,  to  secure  the  latter  as  indorser  upon  a  note 
for  2,500  dollars,  made  by  the  former;  that  on  the  27th  of 
January,  1841,  Tolbert  advanced  to  Russell,  at  his  request, 
377  dollars  to  be  applied  to  the  payment  of  an  execution, 
which  had  issued  upon  a  judgment  against  Robinson,  older 
than  the  mortgage,  and  which  was  about  to  be  levied  upon 
the  mortgaged  premises ;  and  that,  in  consideration  of  this 
advance,  Russell  promised  Tolbert,  that  if  he  should  hold 
the  mortgaged  property,  the  proceeds  thereof,  whether 
from  rents  or  sale,  should  first  be  applied  to  the  payment 
of  the  sum  so  advanced  by  Tolbert.  It  is  then  averred 
that  Russell  did  hold  the  property;  that  he  received  a 
large  amount  of  proceeds  by  sale,  &c;  and  that  he  has 
not  appropriated,  but  has  refused  to  appropriate,  any  part 
thereof  to  the  payment  of  Tolberfs  debt. 

The  second  and  fourth  counts  are  substantially  similar 
to  the  first. 

The  third  count  is  also  similar  to  the  first,  except  that 
it  avers  that  Russell  became  the  purchaser  on  a  foreclos- 
ure and  sale  under  the  mortgage,  by  which  sale  the  mort- 
gagee was  entitled  to  a  credit  of  1,250  dollars,  which 
amount  was  realized  by  Russell;  and  that  the  latter  af- 
terwards sold  the  mortgaged  premises,  thus  purchased  by 
him,  for  1,000  dollars. 
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There  is  a  fifth  count,  to  which  a  demurrer  was  sus-    N°v-  T«™» 
tained  and  which  it  is  unnecessary  to  notice. 


Russell  pleaded  the  general  issue,  and  two  pleas  alleg-  Ru«ELL 
ing  an  indebtedness  of  the  plaintiff  to  him  under  the  com-  Mbkoar. 
mon  counts,  by  way  of  set-off. 

The  issues  were  submitted  to  a  jury,  who  returned  a 
verdict  for  the  plaintiff,  and  judgment  was  rendered  in 
his  favor  for  395  dollars. 

The  proof  was  substantially  as  follows : 

On  the  13th  of  December,  1839,  Robinson  mortgaged  to 
Russell  a  tract  of  land  to  secure  the  latter  as  indorser 
upon  a  note  for  2,500  dollars,  drawn  by  Robinson  and  dis- 
counted at  the  branch  of  the  State  Bank  of  Indiana,  at 
Terre  Haute,  for  Robinson's  benefit,  and  also  to  secure  a 
debt  of  1,600  dollars  which  Robinson  owed  Russell.  The 
note  was  intended  to  be  renewed  from  time  to  time  ac- 
cording to  the  usage  and  customs  of  the  bank,  and  Rob- 
inson was  to  have  the  use  of  RusseWs  name  as  a  standing 
indorser  until  it  was  paid. 

The  note  above  mentioned  appears  to  have  been  in- 
dorsed by  Russell,  ToJbert,  and  Boyd;  and,  on  the  12th  of 
September,  1840,  Robinson  mortgaged  to  all  these  three 
persons  certain  personal  property  to  secure  them  as  such 
indorsers. 

One  witness  testified  to  an  admission  by  Russell,  in  a 
conversation  with  the  plaintiff  relative  to  a  settlement  of 
the  matters  in  dispute  between  them,  that  he,  (Russell,) 
had  received  1,000  dollars  of  the  money  obtained  from 
the  bank  on  the  discount  of  the  note. 

Another  witness  testified  to  an  admission  by  Tolbert, 
that  1,000  dollars  of  the  money  so  obtained  had  been  ap- 
plied to  the  payment  of  a  note  of  Robinson's  for  that 
amount  on  which  Tolbert  and  the  witness  were  indorsers. 

In  January,  1841,  one  Brier  took  out  an  execution 
against  Robinson  on  a  judgment  older  than  the  mortgage 
to  Russell.  The  latter  was  then  absent  from  home,  and 
fearing  that  a  sale  under  the  judgment  would  destroy  his 
lien  upon  the  tract  of  land  mortgaged  to  him,  he  wrote  to 
his  agent  requesting  him  to  do  the  best  he  could  to  pre- 
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Not.  Term,  Vent  such  a  result.  The  agent  accordingly  called  upon 
'  _  Tolbert  and  Boyd,  the  other  indorsers  upon  the  note,  and 
counseled  them  as  to  the  measures  it  would  be  advisable 
Mwwua.  to  take  to  secure  the  property  mortgaged  for  the  purpose 
of  making  the  bank  debt.  It  was  thereupon  agreed  that 
they  should  contribute  a  sufficient  sum  to  pay  off  the  Brier 
judgment.  Tclbert  according  advanced  377  dollars  and 
Boyd  100  dollars  for  that  purpose.  These  advances  were 
made  to  preserve  the  mortgaged  property  for  the  pay- 
ment of  the  bank  debt.  It  was  believed  at  that  time  that 
the  property  was  worth  2,500  dollars.  Russell  offered  to 
prove  that  he  advanced  84  dollars,  being  the  balance  re- 
quisite to  pay  off  said  judgment,  but  the  plaintiff  object- 
ed to  the  admission  of  evidence  to  that  effect,  and  the 
objection  was  sustained.  With  those  sums  Russell  'paid 
off  the  judgment.  Upon  the  advance  of  the  sum  above 
mentioned  by  Tolbert,  he  received  the  following  paper: 

"  Received,  January  27th,  1841,  of  Horatio  Tolbert,  377 
dollars  towards  paying  a  judgment  on  which  execution 
has  issued  against  the  properly  of  George  Robinson,  and 
which  property  is  secured  to  me  by  mortgage;  and  I  here- 
by obligate  myself  that  if  I  should  hold  the  property  un- 
der the  said  mortgage,  that  the  proceeds  of  said  property, 
whether  in  rents  or  from  sale,  shall  first  be  applied  to  the 
refunding  the  amount  so  advanced  and  received  by  me. 
"  John  Russell,  by  M.  Gookins,  attorney  in  fact" 

Russell  realized  1,918  dollars  by  a  sale  of  the  personal 
property  mortgaged  to  the  indorsers,  which  fell  short  of 
the  amount  necessary  to  take  up  the  note  741  dollars. 
That  sum  he  advanced,  and  paid  off  the  note  in  May  or 
June,  1841. 

At  the  February  term  of  the  Circuit  Court,  in  1841,  he 
filed  a  bill  to  foreclose  the  mortgage  of  the  tract  of  land. 
In  this  bill  he  alleged  that  the  debt  of  1,600  dollars  due 
him  from  Robinson  remained  unpaid;  that  he  had  been 
compelled  to  assume  the  payment  of  the  whole  of  the 
note  discounted,  which,  with  the  costs  and  charges,  then 
amounted  to  3,000  dollars;  that  he  had  paid  2,800  dol- 
lars of  said  sum,  and  was  liable  to  the  bank  for  the  red- 
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due,  and  that,  with  the  view  of  preserving  his  lien,  he  had  Nov-  T«™» 
paid  off  the  Brier  judgment.  He  obtained  a  decree  for  - 
the  payment  to  him  of  2,970  dollars  and  69  cents,  and 
for  a  sale  of  the  mortgaged  premises  in  case  default 
should  be  made  in  such  payment.  At  a  sale  by  the  she- 
riff under  this  decree,  he  became  the  purchaser  of  the 
mortgaged  property  at  the  price  of  1,250  dollars. 

A  deed  was  exhibited,  by  which  it  appeared  that  Rus- 
sell, afterwards,  in  December,  1845,  conveyed  the  tract  of 
land  so  purchased  by  him  to  one  Ingle  for  400  dollars. 
Mr.  Gookins  testified  that  the  properly  was  worth  no  more 
at  that  time,  and  that  a  larger  sum  could  not  have  been 
obtained  for  it.  He  also  testified  that  Robinson  and  Boyd 
had  both  become  insolvent,  and  had  left  the  state;  and 
that  Robinson,  was  largely  indebted  to  Russell. 

The  evidence  being  concluded,  the  Court  gave  the  fol- 
lowing instruction,  to  which  the  defendant  excepted : 

"  That  if  they  believed  that  the  sum  mentioned  in  the 
instrument  declared  on  was  a  loan  to  Russell  by  the  plain- 
tiff's intestate,  to  relieve  the  property  mortgaged  to  him 
by  Robinson  from  the  outstanding  lien  of  Brier's  judg- 
ment, the  plaintiff  is  entitled  to  recover  in  this  action; 
but  the  jury  has  the  right,  from  the  evidence  introduced, 
and  upon  all  the  circumstances  of  the  case,  to  consider 
whether  the  loan  was  made  to  the  defendant  individually, 
or  to  him  as  trustee  for  the  indorsers  of  the  bill  of  ex- 
change, of  whom  the  intestate  was  one;  and  that  if  they 
believed  it  was  to  him  as  trustee  for  the  benefit  of  all  the 
indorsers,  the  intestate  being  one,  and  the  mortgage  to 
Russell  by  Robinson,  although  taken  in  RusseWs  own  name, 
being  for  the  benefit  of  all  the  indorsers  of  Robinson's 
bill,  the  intestate  included,  then  the  defendant  is  entitled 
to  any  set-off  he  may  have  proved  as  payment  on  the 
bill,  for  taxes  on  the  property  mortgaged,  and  costs  and 
expenses  in  foreclosing  the  mortgage;  and  these  are  pro- 
per considerations  for  the  jury." 

The  counsel  for  the  plaintiff  in  error  contend: 

1st.  That  to  sustain  the  action,  under  the  general  issue, 
it  was  necessary  that  the  plaintiff  should  have  proved  the 
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tfov.  Term,   mortgage  set  out  in  his  declaration^  and  the  bill  of  exoep- 

1850*       tions  shows  there  was  no  legal  evidence  of  such  a  mort- 
Rotbsu.      gage. 

MstMAK.  2d.  The  mortgage,  if  there  was  one,  was  intended  as 
much  for  the  benefit  of  Tolbert  and  Boyd  as  for  that  of  Rus- 
sell, and  Brier's  judgment  was  paid  off  equally  for  the 
benefit  of  all; 

3d.  The  first  branch  of  the  instruction  was  erroneous, 
because  it  gave  the  jury  to  understand  that  the  plaintiff 
had  a  right  to  their  verdict,  whether  the  plaintiff  had 
proved  the  mortgage  or  not,  or  whether  Russell  held  the 
property  under  the  mortgage  or  not,  or  had  realized  any- 
thing from  the  sale,  or  had  proved  a  set-off,  though  the 
instrument  upon  which  the  suit  was  founded  made  these 
things  conditions  precedent  to  the  plaintiff's  right  to  re- 
cover ; 

4th.  The  last  branch  of  the  instruction  was  erroneous, 
because  the  defendant  was  entitled  to  a  set-off,  whether 
the  transactions  alluded  to  were  with  him  individually  or 
as  trustee.  If  the  evidence  shows  that  Tolbert,  Russell, 
and  Boyd  indorsed  the  bill  as  joint  sureties  of  Robinson, 
Russell  had  a  recourse  on  Tolbert  for  one-third  of  the 
amount  paid  by  him; 

6th.  The  Court  erred  in  excluding  evidence  relative  to 
a  mechanic's  lien  on  certain  machinery,  being  a  part  of 
the  property  mortgaged  by  Robinson  to  Russell; 

6th.  The  Court  erred  in  excluding  evidence  of  the  pay- 
ment of  84  dollars  by  Russell,  to  complete  the  satisfac- 
tion of  Brier's  judgment. 

The  bill  of  exceptions  states  that  the  plaintiff  intro- 
duced the  mortgage  from  Robinson  to  Russell,  and  the 
final  record  of  the  proceedings  in  chancery  to  foreclose 
said  mortgage,  to- wit:  then  follows  the  record  setting  out 
a  bill  in  chancery  with  the  exhibits,  one  of  which  is  the 
mortgage  in  question.  It  does  not  very  clearly  appear 
whether  the  original  mortgage  was  introduced  or  not,  bat 
as  no  objection  was  made  at  the  time  to  the  mode  of  proof, 
we  think  that  if  only  a  copy  set  out  in  the  record  was  thus 
read,  the  existence  of  the  mortgage  was  sufficiently  proved. 
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We  also  think  that,  upon  the  evidence,  the  judgment  is   **?▼•  Tern, 
right,  and  that  the  defendant  had  no  grounds  to  complain  - 
of  the  instruction. 

It  is  sufficiently  proved  that  Russell  did  become  the 
holder  of  the  mortgaged  property,  and  did  receive  pro- 
ceeds from  it  more  than  sufficient  to  pay  the  sum  advanced 
by  Tolbert.    The  evidence  is,  that  he  paid  the  bill  of  ex- 
change with  1,018  dollars,  received  from  the  sale  of  the 
personal  property  mortgaged  to  the  indorsers,  and  741 
dollars  of  other  funds;  and  that  he  purchased  the  tract  of 
land  at  a  sheriff's  sale  for  1,250  dollars.    He  must,  there- 
fore, be  charged  with  the  receipt  of  the  latter  amount  as 
proceeds  of  the  tract  of  land  mortgaged ;  for,  though  there 
is  evidence  that  in  1845,  some  four  years  after  his  pur-\ 
chase,  he  sold  the  same  land  for  400  dollars,  there  is  none  \ 
that  he  purchased  it  in  trust  for  the  benefit  of  all  Robinson'*  \ 
indorsers,  or  that  at  the  time  of  the  sheriff's  sale  it  was    J 
not  worth  the  amount  of  his  bid.    If  the  mortgage  was  J 
intended  for  the  benefit  of  all  the  indorsers,  it  does  not  / 
necessarily  follow  that  Russell  could  not  become  pury 
chaser  at  the  sale  on  his  individual  account. 

We  think  also  that  the  sum  advanced  by  Tolbert  to  pay 
off  the  Brier  judgment,  should  be  regarded  as  a  loan  to 
Russell  for  that  purpose,  though  all  the  indorsers  were 
equally  interested  in  having  that  judgment  paid,  because 
it  was  so  stipulated  by  the  parties  at  the  time,  and  be- 
cause they  did  not  all  equally  contribute  to  the  necessary 
sum. 

The  point  which  seems  to  present  the  most  difficulty  in 
the  case  is,  whether  Russell  has  proved  any  claim  against 
Tolbert  which  he  is  entitled  to  set-off  against  the  plain- 
tiff's demand.  The  indorsers  being  all  joint  sureties  for 
the  accommodation  of  Robinson,  if  Russell  was  obliged 
to  pay  the  debt  or  any  part  of  it  with  his  own  proper 
funds,  he  has  a  right  to  contribution  from  his  co-sureties ; 
and  the  proportion  he  is  entitled  to  from  Tolbert  would 
constitute  a  proper  matter  of  set-off  in  this .  suit.  If> 
however,  he  received  from  the  proceeds  of  the  land  mort- 
gaged to  him,  a  sufficient  sum  to  pay  the  sums  advanced 


V. 
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Kw.  Terji,  by  Tolbert  and  Boyd  to  relieve  the  mortgaged  property 
from  the  Brier  judgment,  and  also  to  cover  the  sum  of 
741  dollars  advanced  by  him  in  addition  to  the  1,918  dol- 
lars made  by  the  sale  of  the  personal  property,  and  he 
should  be  considered  as  having  so  applied,  or  as  bound 
so  to  apply  the  sum  in  his  hands  or  due  by  him  as  pur- 
chaser at  the  sale  under  the  mortgage,  it  is  clear  he  can 
have  no  right  of  contribution  against  his  co-sureties. 
The  whole  debt  must,  in  that  case,  be  regarded  as  paid 
out  of  the  property  of  the  principal,  mortgaged  for  that 
purpose. 

It  is  contended  by  his  counsel  that  he  had  the  right  to 
apply  the  purchase-money  due  by  him  to  his  individual 
debts,  which  the  mortgage  was  intended  to  secure  equally 
with  the  debt  arising  from  the  note  on  which  he  was  in- 
dorsee with  Tolbert  and  Boyd;  and  that  he  is  to  be  regard- 
ed as  having  so  applied  it,  or  as  having  manifested  his 
intention  so  to  do  by  his  plea  of  set-off  in  this  suit,  which 
is  in  the  nature  of  an  action  for  contribution. 

The  general  rule  is,  that  if  the  debtor  do  not  direct  the 
application  the  creditor  may;  but  it  is  too  late  for  either 
party  to  claim  a  right  to  make  such  application  after  the 
controversy  has  arisen.  United  States  v.  Kirkpatrick,  9 
Wheat.,  720.— Backhouse  v.  Potion,  5  Peters,  160.  If 
neither  party,  before  a  trial  in  which  the  question  is  in- 
volved, have  made  the  application,  or  manifested  any 
intention  to  do  so,  it  devolves  upon  the  law  or  the  Court 
to  make  it;  and  in  the  case  of  the  proceeds  of  judicial 
sales,  the  rule  appears  to  be,  that  they  will  be  applied, 
pro  rata,  to  the  debts,  for  which  the  sales  are  made. 
Amer.  L.  Cas.  147,  n.  (3)  156.— 9  U.  S.  Dig.  360,  Tit. 
Payments. 

But  in  this  case  the  Brier  judgment  was  paid  off  princi- 
pally with  the  money  of  ToJbert  and  Boyd,  for  the  express 
purpose  of  preserving  the  mortgaged  property,  to  make 
the  debt  due  to  the  bank;  and  they  advanced  their  money 
for  that  purpose  on  the  representations  and  advice  of  the 
attorney  and  agent  of  Russell.  They  could  have  had  no 
object  in  doing  so  but  upon  the  supposition  that  the 
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property  was  of  greater  value  than  the  amount  of  the    ^or.  Term, 

Brier  judgment,  and  that,  after  satisfying  that  debt,  which — 

was  the  first  lien,  the  surplus  would  be  applied  to  the      Bl^"KLL 
payment  of  the   note   on  which  they  were   indorsers.     Maiwu*. 
After  the  properly  had  thus  been  preserved  through  their 
means  and  at  RusseWs  request,  we  think  he  should  be 
held  bound  in  good  faith  so  to  apply  the  proceeds. 

Besides,  it  does  not  clearly  appear  that  there  was  any 
individual  debt  secured  by  the  mortgage,  and  unpaid  at 
the  time  of  foreclosure,  to  which  he  could  have  applied 
those  proceeds.  In  his  bill  filed  to  foreclose  the  mort- 
gage, he  claims  an  individual  debt  of  1,600  dollars — 2,800 
dollars  paid  on  the  note  in  Bank,  and  about  550  dollars 
which  he  had  paid  to  extinguish  the  Brier  judgment. 
The  decree  was  for  2,970  dollars,  without  specifying  how 
that  sum  was  made  up;  and  it  is  left  uncertain  which  of 
these  debts  or  what  portion  of  them  remained  unpaid 
when  the  decree  was  rendered.  The  only  other  evidence 
on  this  subject  is,  that  he  received  1,000  dollars  from 
Robinson  at  the  time  the  note  was  discounted;  which,  it 
may  be  supposed,  went  to  diminish  his  individual  debts. 
It  is  said  by  his  counsel  that  Russell,  by  showing  that 
he  paid  the  bank  debt  with  the  proceeds  of  the  personal 
property  and  741  dollars  of  other  funds,  made  out  a  prima 
facie  case  against  Tolbert  for  contribution.  But  the  pre- 
sumption thus  arising  that  he  had  paid  that  sum  with  his 
own  money,  is  rebutted  by  the  proof  that  he  had  in  his 
hands  a  fund  equal  in  amount,  arising  from  the  sale  of 
the  property  mortgaged  by  Robinson,  which  he  could  and 
ought  to  have  applied  to  the  payment  of  the  balance  due 
on  the  note. 

During  the  tried  the  defendant  offered  to  introduce,  in 
evidence,  a  bill  in  chancery  filed  by  Phillips  and  Barnes^ 
to  enforce  a  mechanic's  lien  for  work  and  materials  fur- 
nished in  the  construction  of  certain  machinery  erected 
on  the  mortgaged  premises,  together  with  the  proceedings 
in  the  suit  thus  instituted,  which  proceedings  were  still 
pending  in  the  Circuit  Court  of  Vermillion  county,  for  the 

purpose  of  showing  that  the  said  property  was  in  dispute, 
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Hoy.  Term,    and  that  Russell  could  not  sell  it  pending  such  proceed-* 

! —  ings.    This  evidence  was  excluded  by  the  Court  on  the 

Morris      motion  of  the  plaintiff.    These  proceedings  are  not  set 

Graves,      out  in  the  record  of  the  present  suit,  and  this  Court  can4 

not  say  the  Circuit  Court  erred  in  rejecting  them.    We 

are  riot  informed  as  to  the  date  or  amount  of  the  lien, 

and  the  proceedings  may  have  been  wholly  irrelevant. 

Per  Curiam. — The  judgment  is  affirmed  with  2  percent. 
damages  and  costs. 

W.  P.  Bryant,  /.  A.  Wright,  8.  F.  Maxwell,  and  C, 
Dewey,  for  the  plaintiff. 

C.  W.  Barbour,  for  the  defendant. 


Moftius  t*.  Graves. 

In  an  action  for  breach  of  promise  of  marriage,  infancy  and  want  of  con* 
sideration  are  admissible  in  evidence  under  the  general  issue. 

In  this  case,  the  issues  were  made  up  on  the  third  day  of  the  term,  and 
the  plaintiff  obtained  leave  to  change  her  replication  to  the  defendant's 
plea  of  infancy.  Held,  that  this  did  not  entitle  the  defendant  to  a  con- 
tinuance, as  it  did  not  appear  that  the  cause  had  been  called  for  trial. 

It  will  require  a  plain  case  of  abuse  of  discretion,  in  minor  questions  of 
practice,  to  justify  a  superior  Court  in  reversing  the  decision  of  a  Court 
below. 

Prejudice  in  the  president  judge  is  not  one  of  the  statutory  causes  for  a 
change  of  venue. 

The  record  in  this  case  states  that  the  jury,  "  having  received  the  charge 
of  the  Court,  and  having  retired  to  their  room  to  deliberate',  returned 
into  Court  with  the  following  verdict,"  Ac.  Held,  that  this  Court  Will 
presume  that,  if  the  room  to  which  the  jury  retired,  required  them  to 
leave  the  presence  of  the  Court  in  going  to  it,  they  were  accompanied 
.by  the  proper  officer. 

Monday,  ERROR  to  the  Union  Circuit  Court. 

December  a.  Perkins,  J. — Assumpsit  upon  a  breach  of  promise  of 
marriage.  Recovery  by  the  plaintiff  below.  There  were 
four  counts  in  the  declaration.  The  first  alleged  that, 
theretofore,  to-wit,  on  the  12th  of  May,  1843,  in  conside- 
ration that  the  plaintiff  promised  to  marry  the  defendant, 

*  he,  the  defendant,  promised  to  many  the  plaintiff  on 
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request;  and  averred  that  she,  the  plaintiff,  had  always,    Nor.  Term, 


1850. 


from  thence  hitherto,  remained,  and   still  did  remain,  _ 
single,  and  ready  and  willing  to  marry  the  defendant,  and      ^°^a 
that  she  had  requested  him  to  marry  her,  &c.  Geatm. 

The  second  count  was  upon  a  promise,  laid  under  a  vi- 
delicet, as  having  been  made  on  the  20th  of  June,  1844,  to 
marry  in  a  reasonable  time,  and  averred  that  such  time 
had  elapsed,  but  the  defendant  had,  nevertheless,  failed 
to  many,  though  requested,  &c. 

The  third  count  was  upon  a  promise,  laid  under  a  vide- 
licet ,  as  having  been  made  on  the  2d  day  of  June,  1844,  to 
marry  on  request,  and  averred  that  the  defendant  had 
married  another. 

The  fourth  count  was  upon  a  promise,  laid  under  a  tri- 
delicet,  as  having  been  made  on  the  10th  day  of  July,  1843, 
to  marry  in  a  reasonable  time,  and  averred  that  defend- 
ant had  married  another. 

There  were  four  pleas  to  the  whole  declaration :  1.  Non- 
assumpsit;  2.  Infancy;  3.  Fraud;  4.  Statute  of  limita- 
tions. Issues  of  fact  were  found  upon  all  the  pleas  ex- 
cept the  second.  To  that  plea  the  plaintiff  replied  that 
the  defendant  became  of  age  on  the  15th  day  of  October , 
1843;  and  that,  afterwards,  and  before  the  bringing  of 
this  suit,  to- wit,  on  the  10th  day  of  December,  1843,  at, 
&c,  the  defendant  promised,  "in  manner  and  form  as  the 
plaintiff  had  above  thereof  complained  against  him,"  &o. 

To  this  replication  the  defendant  rejoined  that  the 
promise  therein  mentioned  was  made  without  considera- 
tion, concluding  with  a  verification.  Special  demurrer 
to  this  rejoinder,  assigning  for  causes,  a  departure  from 
the  plea,  argumentativeness,  and  that  it  should  have  con- 
cluded to  the  country.  The  demurrer  was  sustained.  The 
issues  of  fact  were  tried  by  a  jury,  and  a  verdict,  followed 
by  a  judgment,  was  given  for  the  plaintiff. 

It  seems  to  us  unnecessary  to  inquire  into  the  correct- 
ness of  the  decision  below  upon  the  demurrer  to  the  re- 
joinder. One  of  the  issues  upon  which  this  cause  was 
tried  w£*s  the  general  issue.    That  brought  in  question 
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Hot.  Tern,    the  whole  merits  of  the  case.      Under  it,  infancy  and 

' want  of  consideration  were  admissible  in  evidence.    2 

Mora  Greenleaf 's  Ev.  p.  112.  If,  therefore,  the  plaintiff,  in  at- 
Gsavm.  tempting  to  make  out  her  case,  upon  the  trial,  proved  a 
promise  of  the  defendant  made  while  an  infant,  the  de- 
fendant could  have  availed  himself  of  the  infancy  under 
the  general  issue.  If  she  proved  a  promise  made  after 
the  defendant  became  of  age,  or  the  ratification,  at  that 
time,  of  a  promise  made  during  infancy,  which  was  with- 
out consideration,  advantage  of  the  fact  could  also  have 
been  taken  under  the  same  issue,  and  no  more  than  these 
advantages  could  have  been  obtained  under  any  decision 
the  Court  could  have  made  on  the  demurrer.  If  the  right, 
therefore,  to  those  advantages  existed,  we  must  presume, 
under  numerous  decisions  of  this  Court,  that  it  would  have 
been  secured  by  the  defendant  on  the  trial. 

The  issues  in  the  cause  were  made  up  on  the  third  day 
of  the  term.  On  the  fifth  day  the  plaintiff  asked  and 
obtained  leave  of  the  Court  to  change  her  replication  to 
the  defendant's  plea  of  infancy.  The  defendant  excepted 
to  the  granting  of  such  leave,  but  we  think  without  suffi* 
cient  ground.  The  change  was  made;  and  thereupon 
the  defendant  claimed  a  continuance  of  the  cause  to  a 
subsequent  term  of  the  Court,  on  the  ground  that  said 
change  was  a  material  amendment  to  the  pleadings,  but 
the  Court  refused  to  continue  the  cause. 

Section  231,  p.  714  of  the  R.  S.,  enacts  that  "if  either 
party  amend  his  pleadings,  in  matter  of  substance,  after 
issue  is  joined  and  the  cause  is  called  for  trial,  but  before 
entering  upon  the  trial  thereof,  it  shall  entitle  the  oppo- 
site party  to  a  continuance,"  &c. ;  and  section  232,  on  the 
same  page,  declares  that  "  no  other  amendments,  except 
such  as  are  specified  in  the  preceding  section,  shall  entitle 
either  party  to  a  continuance  to  the  next  term  of  the 
Court."  In  the  case  before  us  it  does  not  appear  that  the 
cause  had  been  called  for  trial  when  the  amendment  or 
change  in  the  pleadings  was  made;  and  hence  it  is  not 
shown  that  the  defendant  had  a  right,  under  the  statute, 
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in  any  event,  to  the  continuance  asked.    This  fact  renders   NoT-  Tenn, 

it  unnecessary  for  us  to  express  an  opinion  upon  the  ma- : 

teriality  of  the  amendment.  Mom» 

Several  objections  are  made  to  the  rulings  of  the  Court  Gsayu. 
upon  applications  by  the  defendant  to  amend,  withdraw, 
and  re-file  pleas  and  rejoinders ;  in  regard  to  all  which, 
we  may  say  that  it  does  not  satisfactorily  appear  to  us 
that  there  was  any  abuse  of  discretion.  It  would  cer- 
tainly require  a  plain  case  of  abuse  to  justify  a  superior 
Court  in  reversing  the  decision  of  a  Court  below  on  such 
points.  Sanders  v.  Johnson,  6  Blackf.  50.  In  this  case  the 
defendant,  at  his  third  amendment,  was  notified  by  the 
Court  that  but  one  more  would  be  allowed.  That 
was  made,  but  so  as  to  still  leave  the  pleading  defective. 
The  defendant  then  sought  to  accomplish  the  same  object 
as  additional  amendments  might  effect,  by  withdrawing 
and  re-filing  pleas,  &c.,  which  the  Court  refused  to  per- 
mit. Circuit  Courts  must  have  some  latitude  of  discre- 
Hon  over  these  questions  of  practice,  or  the  trial  of  causes 
may  be  forever  delayed,  and  the  time  of  the  Courts 
wasted  upon  frivolities.  In  the  present  case,  a  disposi- 
tion merely  to  delay  the  trial  and  baffle  the  plaintiff  may 
have  been  apparent  to  the  Circuit  Court. 

After  the  cause  was  called  for  trial,  but  before  the  jury 
were  sworn,  the  defendant  asked  for  time  to  prepare  an 
affidavit  for  a  change  of  venue  on  account  of  the  preju- 
dice of  the  president  judge.  The  Court  refused  to  grant 
the  time.  Prejudice  in  the  president  judge  is  not  one  of 
the  statutory  causes  for  a  change  of  venue. 

The  record  in  the  case  states  that  the  jury  "  having  re- 
ceived the  charge  of  the  Court,  and  having  retired  to 
their  room  to  deliberate,  returned  into  Court  the  follow- 
ing verdict,''  &c.  It  is  insisted  upon  as  a  fatal  error  that 
the  record  does  not  state  that  a  sworn  bailiff  accompa- 
nied the  jury  in  their  retirement.  If  it  be  true  that,  by 
any  omission,  the  jury  did  improperly  leave  the  court 
room  unaccompanied  by  a  bailiff,  it  would  seem  that  the 
proper  mode  of  taking  advantage  of  the  fact,  was  by  a 
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Nov.  Term,   motion,  to  the  Court  that  heard  the  cause,  for  a  new  triaL 

. ! —  But  however  that  may  be,  we  think,  upon  the  statement 

Moras  jn  tke  record  this  Court  should  presume  that,  if  the  room 
GftAY».  to  which  the  jury  retired  required  them  to  leave  the  pre- 
sence of  the  Court  in  going  to  it,  they  were  accompanied 
by  the  proper  officer.  The  case  of  Jones  v.  The  State,  2 
Blackf.  475,  and  the  authorities  cited,  are  referred  to.  The 
case  in  Blackford  differs  from  the  present  in  two  impor- 
tant particulars.  The  record  in  that  case  did  not  show 
that  "the  jury  retired"  to  any  place,  or  what  disposition 
was  made  of  them,  and  it  was  a  criminal  prosecution  in 
a  capital  case.  The  omission,  also,  to  state  what  was 
done  with  the  jury,  was  upon  an  adjournment  of  the 
Court  during  the  progress  of  the  trial.  We  have  looked 
into  the  cases  cited  in  Jones  v.  The  State,  supra,  and  re- 
ferred to  by  the  counsel  in  this  cause.  They  all  arose  in 
New  York  but  one.  The  New  York  cases  decide  that, 
under  the  statute  of  that  state,  the  transcript  of  a  justice 
of  the  peace,  in  a  case  upon  certiorari,  should  state, 
where  the  case  was  tried  before  the  justice  by  a  jury, 
that  they  retired  in  charge  of  a  constable.  This  maybe 
right,  as  the  same  presumptions  are  not  indulged  as  to 
the  correctness  of  proceedings  in  magistrates'  Courts,  as 
exist  in  reference  to  those  of  Courts  of  record.  The 
other  case  cited  in  Jones  v.  The  State,  is  Rex  v.  Stone,  6 
D.  &  E.  527.  That  was  an  indictment  for  high  treason. 
During  the  trial  the  Court  adjourned  temporarily,  and  the 
record  shows  that  the  jury  were  kept  in  charge  of  sworn 
bailiffs  during  the  adjournment.  The  case  does  not  de- 
cide as  to  whether  a  superior  Court,  where  the  record  is 
silent,  should,  or  should  not,  presume  the  attendance  of 
bailiffs.     See  Bias  v.  The  State,  7  Blackf.  20. 

Numerous  other  points  are  presented  by  the  record. 
We  think  them  unimportant.  This  case  seems  to  have 
been  warmly  contested,  and  almost  every  ruling  of  the 
Court  was  objected  to;  but  after  careful  examination  and 
consideration,  we  discover  no  error  that  can  reverse  the 
judgment  below. 
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We  have  noticed  all  the  objections  which  the  counsel    Nov.  Term, 

1850. 


for  the  plaintiff  in  error  has  relied  on  in  his  brief  in  this  - 
Court.  Dvoa 

Per  Curiam. — The  judgment   is  affirmed  with  1  per       Craft. 
cent,  damages  and  costs. 

/.  S.  Reid,  8.  W.  Parker,  C.  H.  Test,  and  J.  &  New- 
man, for  the  plaintiff. 

/.  Perry  and  /.  Yaryan,  for  the  defendant. 


Doe  on  the  Demise  of  Vail  v.  Craft.  .  2  aw 

|156     85| 

Ejectment.  The  right  of  the  plaintiff's  lessor  to  the  land  was  based  on 
sheriff's  sale  and  deed.  In  1846,  a  judgment  was  obtained  on  a  note 
dated  in  1845,  before  a  justice.  The  judgment  was  in  the  usual  form; 
nothing  being  expressed  that  property  should  be  sold  without  valua* 
tion.  Upon  a  transcript,  an  execution  was  obtained  upon  scire  facias,  but 
did  not  provide  that  collection  should  be  made  without  relief  from  valu- 
ation. The  sheriff  sold  the  land  on  this  judgment  for  what  it  would 
bring,  arid  without  appraisement.  The  plaintiff  offered  in  evidence,  on 
the  trial  of  this  ejectment  suit;  the  note  on  which  judgment  was  ren- 
dered, to  show  that  it  was  executed  after  the  1st  of  June,  1843,  and  stipu- 
lated for  a  waiver  of  valuation  and  appraisement  laws;  which  the  Court 
refused.    Held,  that  the  sale  was  void,  and  the  evidence  rightly  refused. 

APPEAL  from  the  Dearborn  Circuit  Court.  Monday, 

Perkins,  J. — Ejectment  by  Doe  on  the  demise  of  John 
B.  Vail  against  Wiiliam  E.  Craft,  for  two  lots  in  Law- 
renceburgh.  The  usual  consent  rule  was  entered,  the 
cause  tried  upon  the  general  issue,  and  judgment  ren- 
dered for  the  defendant. 

The  right  of  the  plaintiff's  lessor  to  the  lots  was  based 
upon  a  sheriff's  sale  and  a  deed  pursuant  to  it;  and  it 
was  resisted  by  the  defendant,  on  the  ground  that  said 
sale  and  deed  were  void. 

The  facts  in  regard  to  the  sale  are  as  follow : 

On  the  7th  of  March,  1846,  George  Tousey  recovered  a 

judgment  before  a  justice  of  the  peace  on  a  note  dated 

May  7th,  1845,  against  Alexander  H.  Dill*  The  judgment 

was  in  the  usual  form  and  did  not  express  that  property 
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Nov.  Term,    should  be  sold  to  satisfy  it  without  valuation.     Upon  a 

! —  transcript  of  that  judgment,  an  award  of  execution  was 

^  obtained  in  the  Circuit  Court,  upon  scire  facias,  at  the 
Orajy.  April  term,  1847.  The  judgment  awarding  execution 
was  in  the  usual  form  and  did  not  provide  that  it  should 
be  collected  without  relief  from  valuation  laws.  By  vir- 
tue of  an  execution  on  this  judgment  in  the  Circuit  Court, 
the  sheriff  of  Dearborn  county  sold  the  lots  in  question 
without  appraisement,  and  for  what  they  would  bring,  to 
Vail,  the  plaintiff's  lessor,  and  made  a  deed  to  him  for 
the  same  on  the  3d  of  April,  1847. 

As  by  the  general  law  of  the  state  at  the  date  of  the 
contract  on  which  the  foregoing  judgments  were  rendered, 
real  estate  could  not  be  legally  sold  without  appraisement, 
the  sale  in  this  case  was  void  unless  authorized  by  some 
special  law.  Morss  and  Carpenter  v.  Doe,  in  this  Court, 
May  term,  1850  (1).  It  is  claimed  that  it  was  authorized 
by  the  provisions  of  "  an  act  to  require  the  bank  to  con- 
tinue specie  payment,"  approved  February  13, 1843.  The 
second  section  of  that  act  provided  that  upon  judgment 
on  notes  due  to  the  bank,  the  whole  consideration  of 
which  should  have  been  advanced  after  the  first  day  of 
June,  1843,  property  might  be  sold  without  appraisement. 
The  third  section  enacted  that  "  from  and  after  the  first 
day  of  June  next,  if  any  person  or  persons,  for  a  consider- 
ation arising  wholly  after  that  time,  shall  agree  in  writing 
to  pay  any  sum  of  money  without  any  relief  whatever 
from  valuation  or  appraisement  laws,  judgment  shall  be 
rendered  accordingly,"  and  "  property  may  be  taken  on 
execution  and  sold  as  therein  provided."  Section  five  is 
as  follows : 

"  The  second  and  third  sections  of  this  bill  shall  be 
construed  to  relate  to  and  be  applicable  only  to  new 
loans  and  business  transactions  of  the  bank  and  branches 
and  by  and  between  individuals,  contracted  and  created 
from  and  after  the  first  day  of  June,  1843,  and  shall 
not  be  applied  by  the  bank  or  branches,  directly  or  indi- 
rectly, to  any  loans,  discounts,  or  dealings  heretofore  had, 
ttor  shall  any  renewal  of  any  note  or  arrangement  on 
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any  bill  or  bills  of  exchange,  now  in  existence,  or  that   ff°T-  Term, 
may  be  created  either  by  and  between  individuals,  or  with      1W50« 


the  bank,  before  the  first  day  of  June  next,  be  made  sab-        ^" 
ject  to  any  other  laws  of  this  state  for  their  collection,       O&avt. 
than  those  now  in  existence." 

Neither  the  judgment  before  the  justice,  nor  that  upon 
scire  facias  in  the  Circuit  Court,  upon  the  claim  for  the 
collection  of  which  the  sheriff's  sale  in  this  case  was  made, 
authorized  the  sale  as  made,  under  the  above  cited  statu- 
tory provisions,  for  neither  of  them  expressed,  in  its  terms, 
as  provided  in  the  third  section,  that  it  was  to  be  collect- 
ed without  relief  from  valuation  laws.  To  obviate  this 
difficulty,  the  plaintiff  offered  in  evidence,  on  the  trial  of 
this  ejectment  suit,  the  note  on  which  the  judgment  be- 
fore the  justice  was  rendered,  to  show  that  it  was  exe- 
cuted after  the  first  day  of  June,  1843,  and  stipulated  for 
a  waiver  of  "  valuation  and  appraisement  laws."  The 
Court  refused  to  receive  the  evidence,  and  we  think  right- 
ly. The  act  did  not  provide  that  on  all  notes,  &c.,  dated 
after  such  a  time,  which  should  contain  a  waiver  of  valu- 
ation laws,  property  should  be  sold  accordingly;  but  it 
provided  that  on  such  notes,  containing  such  a  stipulation, 
the  consideration  of  which  should  all  have  been  advanced  cfter 
such  a  time,  judgment  should  be  rendered  accordingly,  and 
that  on  such  judgments  property  should  be  sold  without 
valuation;  and  whether,  in  any  given  case,  the  whole  con- 
sideration of  the  note  had  been  advanced  after  the  first 
day  of  June,  1843,  (the  time  fixed  by  the  statute,)  would 
be  a  question  for  examination  on  the  trial  of  the  suit  on 
the  note,  and  the  judgment  in  the  case,  while  unreversed, 
would  be  conclusive  on  the  point.  If  the  judgment  should 
be  that  property  to  satisfy  it  be  sold  without  appraise- 
ment, it  should  be  expressed  accordingly ;  and  when  so 
expressed,  would  be  evidence  that  the  consideration  of 
the  note  involved  had  been  advanced  after  the  fixed  date. 
If  the  judgment  should  not  contain  such  a  provision  in 
regard  to  the  sale,  it  would  be  conclusive  that  the  con- 
sideration of  the  note  involved  had  not  been  advanced 
after  the  fixed  date.    Had  the  Court,  in  this  case,  re- 
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Not.  Term,    ceived  the  note  in  evidence,  the  defendant  would  neces- 

1  OKA 

- —  sarily  have  been  entitled  to  go  into  the  question  of  its 

^  consideration,  and  thus  the  whole  question  litigated  and 
C**n.  closed  in  the  first  suit,  must  have  been  opened  for  re-liti- 
gation collaterally.    Such  should  not  be  the  case. 

Again :  It  was  the  express  provision  of  the  statute 
that  the  sale  should  be  according  to  the  terms  of  the  judg- 
ment. It  enacted  that  where  any  person,  for  a  consider- 
ation advanced  after  the  first  day  of  June,  1843,  agreed 
for  a  waiver,  &c.,  judgment  should  be  rendered  accord- 
ingly, and  property  might  be  sold  "  as  therein  provided" 
— that  is,  as  provided  in  the  judgment.  This  must  be  itB 
meaning,  because  there  might  be  many  notes  containing 
a  waiver  of  appraisement  laws,  the  consideration  of  which 
had  not  been  advanced  since  the  first  day  of  June,  1843. 
On  such  notes  the  sale  could  not  be  "  as  therein  provided" 
— that  is,  as  provided  in  the  notes.  It  would  be  the  judg- 
ment that  would  determine  the  question,  upon  which  one 
of  the  notes  the  sale  might  be  "  as  therein  provided."  To 
that  the  officer  would  be  compelled  to  look  for  his  guid- 
ance. It  is  true  that,  in  all  cases  where  a  sale  could  be 
had  without  appraisement,  such  sale  would  be  as  provided 
in  the  note,  as  well  as  according  to  the  tenor  of  the  judg- 
ment. In  such  cases  the  terms  of  the  note  and  judgment 
would  correspond.  In  other  cases  the  terms  of  the  note 
and  judgment  might  differ — the  former  authorizing  a  sale 
without  appraisement,  the  latter,  not;  and  such  must  be 
presumed  to  have  been  the  case  before  us. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Ryman  and  •/.  Sullivan,  for  the  appellant. 

D.  S.  Major,  N.  Brown,  and  E.  Dumont,  for  the  appel- 
lee. 

(1)  See  ante,  p.  65. 
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Nor.  Term, 

Kepler  and  Others  v.  Kepleh  and  Others.  " — 


In  proceedings  for  partition,  the  R.  S.  of  1843,  (p.  814,)  give  the  defend-  Kkplml 
ants  the  right  to  bring  to  the  notice  of  the  Court,  before  the  awarding  of 
partition,  any  advancement  made  by  the  ancestor  to  any  of  the  heirs ; 
and  such  advancements,  when  their  amount  has  been  ascertained,  must 
be  taken  into  consideration  by  the  Court  in  specifying  the  shares  to  be 
assigned  in  the  petition. 

APPEAL  from  the  Wayne  Probate  Court.  #  Monday, 

Blackford,  J.— This  was  a  petition  filed  by  Margaret  Decen£er  2- 
Kepler,  John  Kepler,  and  Andrew  Kepler,  against  Peter 
Kepler,  Junior,  Adam  Rader  and  Margaret,  his  wife,  and 
Philander  Boyd  and  Catharine,  his  wife. 

The  petition  alleges  that  one  Peter  Kepler,  Senior,  died 
seized  of  two  tracts  of  land  in  Wayne  county,  which  are 
particularly  described  in  the  petition ;  that  the  petitioner, 
Margaret  Kepler,  is  the  widow  of  said  decedent,  and  en- 
titled to  dower  in  said  lands ;  that  the  other  petitioners, 
and  the  defendant,  Peter  Kepler,  Junior,  and  the  female 
defendants,  are  the  heirs-at-law  of  said  decedent,  and 
hold  the  said  lands  by  descent  from  him.  The  petition 
also  alleges  that  the  said  widow  had  demanded  of  said 
heirs  and  said  husbands  an  assignment  of  her  said  dower, 
which  assignment  they  had  refused  to  make.  The  peti- 
tion prays  for  the  appointment  of  commissioners  to  as- 
sign to  the  widow  her  dower,  and  make  partition  of  the 
lands  among  the  heirs. 

There  are,  among  others,  the  following  pleas : 
First. — The  defendants  say  that  as  to  1,100  dollars 
claimed  by  said  John  in  the  partition,  and  as  to  500  dol- 
lars claimed  by  said  Andrew  in  the  partition,  there  were 
given  to  said  John  by  way  of  advancement,  by  said  Peter 
Kepler,  Senior,  deceased,  in  his  lifetime,  in  lands  1,000 
dollars,  and  in  personal  estate  and  money  100  dollars; 
and  that  said  Andrew  T.  Kepler  was  advanced  by  said 
decedent,  by  gift,  by  way  of  advancement,  in  lands,  per- 
sonal estate,  and  money,  500  dollars;  which  sum  of 
1,100  dollars  the  defendants  pray  maybe  deducted  out  of 
the  part  of  said  real  estate  claimed  by  said  John;  and 


T. 
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Not.  Term,  which  sum  of  500  dollars  they  pray  may  be  deducted 
_  from  the  portion  of  said  real  estate  claimed  by  said  An- 
drew.   Verification. 

Secondly. — The  defendants  say  that  said  decedent,  in 
his  lifetime,  gave  to  the  said  John  1,000  dollars  in  lands 
and  100  dollars  in  money;  to  said  Andrew  500  dollars  in 
money;  to  said  Peter  1,000  in  lands  and  100  dollars  in 
money;  to  said  Rader  and  wife  500  dollars  in  lands  and 
100  dollars  \n  money;  and  to  said  Boyd  and  wife  1,000 
dollars  in  money  and  personal  estate.  Wherefore  they 
pray  judgment. 

There  were  general  demurrers  to  these  pleas,  and  the 
demurrers  were  sustained. 

There  was  a  further  plea,  denying  that  the  petitioners, 
John  and  Andrew,  and  the  defendants,  were  seized  of  the 
premises  in  manner  and  form  as  alleged  in  the  petition. 
Conclusion  to  the  country. 

The  cause  was  submitted  to  the  Court,  and  judgment 
rendered  that  the  widow  have  her  dower  in  said  real  es- 
tate, and  that  partition  of  the  residue  be  made  among  the 
heirs.     Commissioners  were  accordingly  appointed,  &c. 

We  think  the  Court  erred  in  deciding  that  the  two 
pleas  demurred  to  were  bad.  The  statute  under  which 
this  suit  was  commenced  contains  the  following  provi- 
sion :  "  When  any  of  the  heirs  of  a  person  dying  intes- 
tate shall  have  been  advanced  in  the  lifetime  of  such 
person  by  a  portion  or  settlement  in  lands  or  otherwise, 
such  poition  or  settlement,  after  it  has  been  ascertained 
and  adjudged  by  the  Court  according  to  the  rules  pre- 
scribed by  law  for  the  adjustment  of  advances,  shall  be 
taken  into  consideration  in  the  assignment  of  the  share 
of  the  heir  advanced,  so  as  to  make  the  shares  of  all  the 
heirs  equal,  as  near  as  can  be  estimated,  according  to 
their  respective  rights."     R.  S.,  1843,  p.  814. 

This  provision  gives  the  defendants  the  right  to  bring 
to  the  notice  of  the  Court,  before  the  awarding  of  the 
partition,  any  advancements  made  by  the  ancestor  to  any 
of  the  heirs.  Such  advancements,  when  their  amount  has 
been  ascertained  by  the  Court  in  which  the  petition  is 
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pending,  most  be  taken  into  consideration  by  the  Court  Not.  Term, 

in  specifying  the  shares  to  be  assigned  in  the  petition.  1_ 

The  demurrers  to   the  pleas  in  question,  therefore,  *£* 

should  have  been  overruled.  Wuxums. 

Per  Curiam. — The  judgment  is  reversed  with -costs. 
Cause  remanded,  &c.    Costs  here. 

/.  S.  Newman,  for  the  appellants. 

C.  H.  Test  and  /.  B.  Julian,  for  the  appellees. 


Swift  v.  Williams. 

The  plaintiff  contracted  to  make  a  road  for  the  defendant,  of  a  particular 
description,  up  a  certain  hill,  for  25  dollars,  and  be  boarded  by  the  de- 
fendant Before  making  the  contract,  the  plaintiff  examined  the  place 
where  the  labor  was  to  be  done,  and  was  told  that  if  he  undertook  to 
dig  the  road  for  said  sum  he  would  be  sorry  for  it;  and  at  the  time  of 
making  the  contract,  the  defendant  told  plaintiff  if  he  could  not  dig  the 
road  for  25  dollars  not  to  touch  it.  The  plaintiff  performed  about  one- 
half  of  the  work,  but  no  part  of  the  road  was  finished  according  to  con- 
tract. The  cost  of  the  work  done  was  about  50  dollars.  The  defendant 
asked  for  the  following  instruction:  "  If  the  jury  find,  from  the  evidence, 
that  the  plaintiff  contracted  to  perform  a  certain  job  of  work,  in  making 
a  road  for  a  stipulated  price,  and  that  the  plaintiff  did  not  complete  said 
job,  but,  without  cause,  abandoned  the  same  before  it  was  completed  ac- 
cording to  contract,  without  defendant's  consent,  and  that  it  would  cost 
more  to  complete  said  job,  according  to  contract,  than  the  original  con- 
tract price,  the  plaintiff  cannot  recover  for  the  work  so  done  by  him." 
The  Court  refused  to  give  this  instruction.  Held,  that  the  instruction 
should  have  been  given. 

ERROR  to  the  Dearborn  Circuit  Court.  Monday, 

Blackford,  J. — This  suit  was  commenced  by  Williams 
against  Swifts  before  a  justice  of  the  peace.  The  plain- 
tiff's account  against  the  defendant,  filed  as  the  cause  of 
action,  consisted  of  the  following  charges:  1847 — To 
quarrying  50  perches  of  stone,  5  dollars ;  1848 — to  dig- 
ging a  road  up  a  hill ;  and  for  work  and  labor,  55  dollars. 
Verdict  and  judgment,  before  the  justice,  for  the  defend- 
ant. The  plaintiff  appealed  to  the  Circuit  Court. 
The  cause  was  tried  in  the  Circuit  Court,  and  a  verdict 
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No7' Tfm'    and  judgment  rendered  for  the  plaintiff  for  29  dollars  and 

! —  50  cents. 

y"  The  charge  for  quarrying  stone  was  not  proved. 

WnuAMB.  As  to  the  other  charge,  the  contract  proved  was,  that 
the  plaintiff  was  to  make  a  road  for  the  defendant,  of  a 
particular  description,  up  a  certain  hill,  for  25  dollars, 
and  be  boarded  by  the  defendant.  Before  making  the 
contract,  the  plaintiff  examined  the  place  where  the  road 
was  to  be  made,  and  was  told  by  one  of  the  witnesses 
that  if  he  undertook  to  dig  the  road  for  said  sum  he 
would  be  sorry  for  it;  and,  at  the  time  of  making  the 
contract,  the  defendant  told  the  plaintiff  if  he  could  not 
dig  the  road  for  25  dollars  not  to  touch  it.  The  defend- 
ant performed  about  one-half  of  the  work,  but  no  part  of 
the  road  was  finished  according  to  the  contract.  The 
cost  of  doing  the  work  done  by  the  plaintiff  would  be 
about  50  dollars.  This  was  the  material  part  of  the  evi- 
dence. 

The  defendant  asked  the  Court  to  instruct  the  jury  as 
follows :  "  If  the  jury  find,  from  the  evidence,  that  the 
plaintiff  contracted  to  perform  a  certain  job  of  work  in 
making  a  road  for  a  stipulated  price,  and  that  the  plain- 
tiff did  not  complete  said  job,  but,  without  cause,  aban- 
doned the  same  before  it  was  completed  according  to  con- 
tract, without  defendant's  consent,  and  that  it  would  cost 
more  to  complete  said  job,  according  to  the  contract,  than 
the  original  contract  price,  the  plaintiff  cannot  recover  for 
the  work  so  done  by  him." 

That  instruction,  by  itself,  the  Court  refused  to  give, 
but  gave  it  with  the  following  addition :  "  If  the  work 
done  by  plaintiff  is  worth  more  than  the  damage  which 
the  defendant  has  sustained  by  the  plaintiff's  failure  to 
complete  the  work,  the  jury  must  find  the  difference  in 
defendant's  favor." 

To  that  addition  to  the  instruction  asked  for,  the  de- 
fendant excepted. 

It  appears  to  us  that  the  instruction  asked  for  by  the 
defendant,  without  the  addition,  ought  to  have  been 
given.    This  was  an  entire  contract  for  the  making  of 
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the  road  for  a  stipulated  price.     The  plaintiff  could  not   Nor.  Term, 

recover  the  price  or  any  part  of  it,  without  having  first ! — 

made  the  road,  substantially,  according  to  the  contract,  a^rr 
or  shown  a  legal  excuse  for  the  non-performance.  The  Wnuiiok 
reason  is,  that  the  substantial  performance  of  the  work 
was  a  condition  precedent  to  the  payment  of  the  price. 
A  late  writer  on  contracts  says :  "  If  the  consideration  and 
precedent  act  to  be  performed  be  entire  and  indivisible, 
and  it  appears  to  have  been  the  intention  of  the  parties 
that  the  whole  of  what  the  plaintiff  had  undertaken  to 
perform,  should  be  done  before  any  liability  should  arise 
on  the  part  of  the  defendant,  the  plaintiff  cannot,  so  long 
as  the  contract  remains  open  and  unrescinded,  maintain 
an  action  in  respect  of  a  partial  execution  thereof,  al- 
though the  defendant  may  have  derived  some  benefit  and 
advantage  therefrom."     Addison  on  Contracts,  194. 

The  following  is  a  very  similar  case  to  the  one  before 
11s.  It  was  an  action  of  assumpsit.  There  were  two 
counts.  The  first  stated  an  agreement  between  the  par- 
ties, dated  the  first  of  July,  1812,  by  which  the  plaintiff 
agreed  to  log  up,  burn,  and  clear,  fit  for  sowing,  ten  acres 
of  land  on  a  certain  lot  belonging  to  the  defendant,  in  a 
good,  farmer-like  manner,  by  the  20th  of  September,  and  to 
fence  said  ten  acres  with  a  good  rail  fence  by  the  first  of 
October,  next;  and  the  defendant  agreed  to  pay  the  plain- 
tiff at  the  rate  of  eight  dollars  per  acre,  part  to  be  paid 
in  oxen,  &c;  and  then  averred  performance. 

The  second  count  was  a  general  one  for  work  and  la- 
bor. 

The  defendant  pleaded  the  general  issue,  and  the  jury 
found  a  special  verdict  as  follows :  "  That  the  plaintiff, 
in  pursuance  of  the  contract  and  agreement  mentioned 
in  the  first  count,  did  partly  clear  the  land  in  that  count 
mentioned,  but  made  none  of  the  fence;  and  then,  of  his 
own  accord,  default,  and  negligence,  and  without  any 
fault,  default,  or  consent  of  the  defendant,  abandoned  and 
gave  up  all  further  proceedings  towards  fulfilling  the  said 
contract,  and  hath  not  yet  finished  or  fulfilled  what  he 
undertook  to  perform  by  the  said  contract;  and  whether, 
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Nor.  Term,    tinder  these  circumstances,  it  is  competent  and  lawful  for 

—  the  plaintiff  to  put  an  end  to  the  said  contract  in  the  said 

™  first  count  mentioned,  and  proceed  on  a  general  count  for 
William*,  work  and  labor,  and  to  recover  the  value  of  what  he  did 
in  pursuance  of  said  contract,  the  jury  are  uninformed, 
and  pray  the  advice  of  the  Court,"  &c. ;  and  they  assessed 
the  plaintiff's  damages,  on  the  second  count  of  the  de- 
claration, at  fifty  dollars. 

The  Court  gave  judgment  for  the  plaintiff;  and  the 
cause  was  taken  to  the  Supreme  Court. 

Spencer,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court,  said:  This  case  does  not  present  the  question 
whether,  on  a  failure  to  prove  the  special  contract,  in  con- 
sequence of  a  variance  between  the  declaration  and  the 
proof,  the  plaintiff  may  not  resort  to  the  general  count; 
but  the  point  is,  whether  a  party  who  enters  into  a  con- 
tract, and  performs  part  of  it,  and  then,  without  eause, 
or  the  agreement  or  fault  of  the  other  party,  but  of  his 
own  mere  volition,  abandons  the  performance,  can  main- 
tain an  action,  on  an  implied  assumpsit,  for  the  labor 
actually  performed ;  and  it  seems,  to  me,  that  the  mere 
statement  of  the  case  shows  the  illegality  and  injustice 
of  the  claim.  There  are  two  principles,  which  are  con- 
sidered well  established,  precluding  the  plaintiff  below 
from  recovering;  first,  the  contract  is  open  between  the 
parties,  and  still  in  force;  the  defendant  below  has  done 
no  act  to  dissolve  or  rescind  it;  and  it  was  decided  in 
Raymond  et  al.  v.  Bernard,  12  Johns.  274,  upon  a  review 
of  all  the  cases,  that,  if  the  special  agreement  was  still 
in  force,  the  plaintiff  could  not  resort  to  the  general  counts. 
Secondly ;  the  contract  being  entire,  performance  by  the 
plaintiff  below  was  a  condition  precedent,  and  he  .was 
bound  to  show  a  full  and  substantial  performance  of  his 
part  of  the  contract;  this  was  so  decided  in  McMillan  v. 
Vanderiip,  12  Johns.  166.  Judge  Spencer  also  refers  to 
the  cases  of  Cutter  v.  Powell,  6  T.  R.  320,  Faxon  v.  Hal- 
brook,  2  Mass.  147,  and  Whiting  v.  Sullivan,  7  Mass.  169, 
to  show  that  the  plaintiff,  in  the  case  then  before  the 
Court,  could  not  recover.    Jennings  v.  Camp,  13  Johns.  94. 
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Our  opinion,  therefore,  is,  that  the  instruction  to  the   ****•  Term» 
jury  asked  for  by  the  defendant,  without  the  addition, 


should  have  been  given.    We  think,  also,  that  the  ver-        ^T8 
diet  is  not  sustained  by  the  evidence.  Burvmcmeir. 

Per  Curiam. — The  judgment  is  reversed,  and  the  ver- 
dict set  aside  with  costs.  Cause  remanded  for  another 
trial.     Costs  here. 

R.  L.  Spooner,  for  the  plaintiff. 

2£.  Dumont  and  /.  T.  Brown,  for  the  defendant. 


Hats  v.  Buftototon  and  Wife. 

The  widow  of  any  decedent  may  take  property  or  money  to  the  amount  of 
150  dollars,  immediately  after  the  appraisement  or  sale,  without  refer- 
ence to  the  debts  or  expenses  of  the  administration ;  and,  when  so  taken, 
may  be  considered  as  so  much  deducted  from  the  assets  in  the  hands  of 
the  administrator.  It  constitutes  no  portion  of  the  surplus  remaining 
after  payment  of  debts,  and  to  which  the  act  relative  to  distribution  has 
reference. 

ERROR  to  the  Dearbofn  Probate  Court.  Wednudag, 

Smith,  J. — Hays,  administrator  of  Solomon  Hays,  filed  **Cfmkf4 
an  account  in  the  Probate.  Court  of  Dearborn  county, 
showing  that  after  payment  6f  the  debts  and  expenses  of 
the  estate,  there  remained  in  hfa  hands  a  surplus,  amount- 
ing to  320  dollars  and  48  cents,  for  distribution.  The  in- 
testate left  no  children  or  issue  .of  children,  and  the 
Court,  according  to  the  provisions  of  section  367,  c.  30, 
p.  558,  R.  S.,  directed  this  surplus  to  be  equally  divided 
between  the  widow  and  the  father  of  the  intestate,  who 
were  living. 

m  The  widow  had  previously  received  150  dollars  in 
money  and  in  property  selected  at  its  appraised  value, 
and  it  is  objected  to  the  order  made  by  the  Probate 
Court,  that  she  was  not  entitled  to  receive  a  moiety  of  the 
surplus  in  the  administrator's  hands  for  distribution  in  ad- 
dition to  the  sum  thus  previously  received  by  her. 
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Not.  Term,       We  think  the  objection  is  not  tenable.     Under  the  act 

J^5?!—  of  February  13th,  1843,  (R.  S.  p.  1049,)  the  widow  of  any 

Th*  State    decedent  is  entitled  to  select,  at  its  appraised  value,  pro- 
Bnuv.      perty  of  her  deceased  husband  to  the  amount  of  150  dol- 
lars, or  if  the  said  property  shall  have  been  sold,  she  is 
entitled  to  150  dollars  in  money,  for  which  she  is  not  re- 
quired to  account. 

That  amount  of  property  or  money  the  widow  may 
take  immediately  after  the  appraisement  or  sale,  without 
reference  to  the  debts  or  expenses  of  the  administration, 
and  when  so  taken  it  may  be  considered  as  so  much  de- 
ducted from  the  assets  in  the  hands  of  the  administrator. 
It  constitutes  no  part  of  the  surplus  remaining  after  pay- 
ment of  the  debts,  and  to  which  the  act  relative  to  distri- 
bution has  reference. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Macy,  for  the  plaintiff. 

W.  S.  Holman,  for  the  defendant. 


The  State  v.  Rymai?. — In  Error. 

INDICTMENT  against  the  defendant  in  error.  The 
indictment  charges  that  at,  &c,  the  defendant  did  "  un- 
lawfully and  knowingly  keep,  suffer,  and  permit  his 
house,"  &c,  to  be  occupied  for  gaming.  The  Circuit 
Court  quashed  the  indictment  on  the  motion  of  the  de- 
fendant. 

The  objection  made  to  the  indictment  is,  that  it  charges 
two  offences,  namely,  the  keeping  and  the  suffering  a  house 
to  be  kept  for  gaming.  This  objection  cannot  be  sustain- 
ed.    Dormer  v.  The  State,  at  this  term  (1). 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

D.  Wallace,  for  the  state. 

8.  B.  Gookinsy  for  the  defendant. 

(1)  See  ante,  p.  308. 
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Nor.  Term, 
1850. 

The  State 
v. 


The  State  v.  Hamer  and  Another. 

It  is  not  requisite  that  all  the  facts  necessary  to  be  stated  in  an  indictment 
should  be  set  forth  in  the  condition  of  the  recognizance.  It  is  suffi- 
cient to  state  the  name  of  the  offence  of  which  the  party  recognized  is 
charged. 

ERROR  to  the  Tippecanoe  Circuit  Court.    '  Wedne$day^ 

Smith,  J. — Scire  facias  by  the  state  against  the  defend- 
ants in  error  upon  a  forfeited  recognizance.  The  scire 
facias  states  that  the  condition  of  the  recognizance  was 
that,  "  if  the  said  Homer  should  personally  appear  before 
the  said  Dame  (a  justice  of  the  peace)  at,"  &c,  "to  an- 
swer a  complaint  against  him,  the  said  August  Hamer,  for 
designedly  obtaining  a  bay  horse  from  one  Edward  Cooper 
by  falsely  pretending  and  representing  a  roan  mare  and 
colt  to  be  his,  the  said  August  Harrier's  property,  with  in- 
tent to  cheat  and  defraud  him,  the  said  Edward  Cooper, 
out  of  said  bay  horse;  thereby  meaning  that  the  said 
August  Hamer  should  then  and  there  appear  to  answer  a 
charge  preferred  against  him,  before  said  justice,  for  ob- 
taining a  bay  horse  from  one  Edward  Cooper,  by  false 
pretences,  to-wit,  at  the  county,"  &c. 

The  defendants  appeared  and  demurred  to  the  scire 
facias,  assigning  for  cause  that  it  does  not  describe  any 
criminal  offence  for  which  the  said  Hamer  had  been  ar- 
rested, or  for  which  the  said  justice  had,  by  law,  jurisdic- 
tion to  take  a  recognizance. 

The  demurrer  was  sustained,  and  the  state  brings  the 
case  up  on  error. 

It  is  not  requisite  that  all  the  facts  necessary  to  be 
stated  in  an  indictment,  should  be  set  forth  in  the  condi- 
tion of  a  recognizance.  It  is  sufficient  to  state  the  name  of 
the  offence  of  which  the  party  recognized  is  accused. 
See  forms  for  the  use  of  justices  of  the  peace  in  criminal 
cases,  R.  S.  1011.  It  is  admitted  that  if  the  condition 
of  this  recognizance  had  been,  that  the  said  Hamer  should 
appear  and  answer  a  charge  preferred  against  him  for 
obtaining  goods  by  false  pretences,  it  would  not  have 
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Not.  Term,  been  objectionable.  We  think  it  is,  substantially,  such 
.  a  condition,  though  it  is  worded  in  a  confused  and  unskil- 
ful manner.  The  offence  described  in  it  is  the  obtaining 
of  a  horse  from  one  Cooper  by  false  pretences,  namely,  by 
falsely  representing  a  certain  mare  and  colt  to  be  Homer's 
property.  It  is  contended  that  this  statement  of  the  pre- 
tence limits  the  general  charge,  and  shows  that  the  pre- 
tence was  a  mere  falsehood  which  ought  not  to  have  in- 
fluenced a  person  of  reasonable  prudence  to  part  with 
his  property.  It  is  true  this  statement  does  not  show  that 
the  pretence  was  used  to  induce  Cooper  to  accept  the 
mare  and  colt  in  exchange  for,  or  in  payment  for  the 
horse,  but  neither  does  it  imply  that  the  pretence  was  not 
used  for  some  such  purpose.  In  an  indictment,  or  upon 
the  trial,  the  purpose  for  which  the  pretence  was  used 
should,  perhaps,  be  shown,  in  order  to  enable  the  Court 
or  jury  to  determine  whether  the  facts  charged  or  proved 
amounted  to  the  statutory  offence,  but,  in  a  recognizance 
in  which  it  is  only  necessary  to  state  the  name  of  the 
offence  in  general  terms,  this  degree  of  particularity  is 
not  requisite. 

Per  Curiam. — The  judgment  is  reversed. 

W.  F.  Lane,  for  the  state. 

G.  S.  Orth  and  E.  H.  Brackett,  for  the  defendants. 


Burns  v.  Fletcher. 

The  plaintiff  sold  the  defendant  a  flat-boat ;  at  the  time  of  sale  it  was 
sunk  so  that  neither  party  could  know  in  what  condition  it  was  as  re- 
garded navigation.  The  price  paid  was  less  than  half  that  which  was 
usually  paid  for  first  rate  boats  of  equal  size.  The  defendant  carried  a 
half  load  on  said  boat  to  the  place  of  destination  safely.  Held,  that 
this  was  not  within  any  of  the  classes  of  cases  in  which  the  law  raised 
an  implied  warranty  that  the  article  sold  was  fit  for  the  purposes  for 
which  it  was  purchased. 

Wednnday,         ERROR  to  the  Switzerland  Circuit  Court. 

Smith,  J. — Fletcher  sued  Burns  before  a  justice  of  the 
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peace  on  a  note  for  100  dollars,  on  which  there  was  a  VoY-  Term, 
credit  of  50  dollars.    On  appeal,  in  the  Circuit  Court,  the  - 
plaintiff  obtained  a  judgment  for  50  dollars.    The  pleas 
were,  no  consideration,  and  failure  of  consideration;  the 
general  issue  having  been  withdrawn. 

The  bill  of  exceptions  does  not  profess^  to  contain  all 
the  evidence,  but  it  appears  there  was  evidence  tending 
to  prove  that  the  note  was  given  for  the  price  of  a  flat- 
boat  purchased  by  Burns  of  Fletcher,  for  the  purpose  of 
carrying  a  load  of  produce  to  the  lower  country.  At  the 
time  of  the  sale  by  Fletcher  to  Burns  the  boat  was  sunk 
in  the  river  so  that  neither  of  them  could  know  in  what 
condition  it  was  as  regarded  its  fitness  for  navigation. 
The  price  agreed  to  be  paid  by  Burns  was  less  than  half 
of  what  was  at  that  time  usually  paid  for  first  rate  flat- 
boats  of  equal  size  to  be  used  in  carrying  produce  upon 
the  river.  Burns  purchased  another  flat-boat,  at  the  same 
time,  from  one  Kuntz,  for  the  same  purpose.  He  put  a 
full  load  in  the  boat  purchased  from  Kuntz  and  more  than 
half  a  load  in  the  boat  purchased  from  Fletcher,  being  all 
the  produce  he  had,  and  proceeded  with  both  boats  safely 
to  the  place  of  destination.  He  sold  the  boat  purchased 
of  Fletcher  at  Memphis,  for  65  dollars. 

There  was  contradictory  evidence  as  to  the  fitness  of 
the  boat  purchased  from  Fletcher  to  carry  a  full  load  of 
produce. 

The  defendant  requested  the  Court  to  charge  the  jury 
that  when  one  sells  personal  goods,  with  a  knowledge  of 
the  use  and  purpose  for  which  the  buyer  is  purchasing, 
the  seller  thereby  impliedly  warrants  that  the  goods  so 
sold  are  suitable  for  such  use  and  purpose. 

The  refusal  to  give  this  instruction  is  assigned  for 
error. 

The  instruction  thus  asked  for  was  irrelevant  and  was 
properly  refused.  The  contract  proved  in  this  case  was 
not  within  any  of  the  classes  of  cases  in  which  the  law 
raises  an  implied  warranty,  that  the  article  sold  was  fit 
for  the  purposes  for  which  it  was  purchased.  Humphreys 
v.  Comline,  8  Blackf.  516. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 
D.  Kelso,  for  the  plaintiff. 
/.  Dumont,  for  the  defendants. 


Wednesday, 
December  4. 


Bausman  and  Another  v.  Smith  and  Another. 

The  defendants,  who  were  non-residents  and  common  carriers,  agreed  to 
deliver  a  certain  amount  of  flour  for  the  plaintiffs  at  New  York  in  good 
order  for  a  certain  amount  agreed  on  as  freight.  Held,  that  the  proper- 
ty of  the  defendants  was  liable  by  suit  instituted  by  process  of  foreign 
attachment,  for  the  damages  done  to  the  goods  while  on  their  transit. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Smith,  J. — This  was  an  action  commenced  by  process 
of  foreign  attachment.  The  affidavit  stated  that  the  de- 
fendants were  justly  indebted  to  the  plaintiffs  in  the  sum 
of  519  dollars  and  91  cents,  being  the  amount  of  da- 
mages  due  for  injury  to  a  large  quantity  of  flour,  to-wit, 
766  barrels  of  flour,  while  on  its  transit  from  Lafayette, 
Indiana,  to  the  city  of  New  York;  said  flour  having  been 
received  from  the  plaintiffs  by  the  defendants,  as  com- 
mon carriers,  and  under  an  agreement  by  the  latter  to 
deliver  the  same  in  good  order,  at  the  city  of  New  York, 
for  a  certain  compensation,  as  freight,  to  be  paid  by  the 
plaintiffs ;  and  said  flour  having  been  delivered  by  the  de- 
fendants in  a  damaged  condition. 

A  writ  was  issued  by  virtue  of  which  the  sheriff  at- 
tached a  canal-boat  as  the  property  of  the  defendants. 

Afterwards,  at  a  term  of  the  Circuit  Court  held  in  No- 
vember, 1848,  the  cause  was  dismissed  on  motion  of  the 
defendants,  who  had  entered  an  appearance,  upon  the 
ground  that  the  affidavit  and  declaration  were  insuf- 
ficient. 

The  objection  made  to  the  affidavit  and  declaration, 
appear  to  have  been,  that  the  debt  or  demand  claimed 
was  not  such  an  one  as  could  be  enforced  by  attachment. 
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Our  statute  on  the  subject  enacts  that  the  property  of  He*-  T«™» 
non-residents  "  shall  be  liable  for  the  payment  of  debts 
or  other  demands,  by  suit  to  be  instituted  by  process  of 
foreign  attachment."  We  think  the  terms  debts  or  other 
demands  are  broad  enough  to  embrace  the  demand  claim- 
ed in  this  case. 

Under  the  practice  act  of  1831,  which,  in  this  respect, 
continued  in  force  the  provisions  of  an  act  passed  in 
1818,  (acts  of  1818,  p.  22,)  special  bail  was  required  to 
be  taken  in  all  actions  of  debt,  and  case  founded  on  a 
contract  in  writing  for  the  payment  of  money,  and  in  ac- 
tions of  covenant,  and  in  all  actions  where  an  affidavit 
should  be  made  of  an  existing  debt  due  from  the  defend- 
ant to  the  plaintiff.  Under  these  acts  special  bail  was 
demanded  in  actions  founded  on  tort,  it  being  required 
that  there  should  be  a  positive  affidavit  of  facts,  sufficient 
to  enable  the  Court  or  judge  to  determine  the  quantum  of 
the  bail.  The  term  existing  debt  was  of  course  held  to 
include  a  demand  sounding  in  damages.  Lewis  v.  Brack- 
enridge,  1  Blackf.  112. 

In  Fisher  v.  Consequa,  2  Wash.  G.  C.  R.  382,  there  were 
proceedings  in  attachment  against  the  defendant,  to  re- 
cover damages  for  the  non-performance  of  a  contract  to 
deliver  a  quantity  of  teas  of  a  particular  quality.  It  was 
held  that  though  attachment  would  not  lie  for  demands 
arising  ex  delicto,  or  where  special  bail  could  not  be  re- 
quired, as  the  plaintiff  had  sworn  to  the  difference  in 
value  of  the  teas  promised  and  those  delivered,  the 
amount  of  such  difference  would  be  considered  a  debt 
arising  upon  contract  for  which  a  writ  of  foreign  attach- 
ment could  be  sustained.  (1.) 

In  a  recent  case  in  New  York  occurring  under  a  statute 
requiring  the  amount  of  the  claim,  and  the  nature  of  it, 
so  far  as  to  declare  whether  it  arose  upon  a  contract  or 
upon  a  judgment  to  be  stated,  it  was  held  that  an  objec- 
tion that  the  claim  was  for  unliquidated  damages  was  un- 
tenable. In  the  matter  of  Marty,  2  Barb.  S.  C.  R.  436. 
See  also  Runyan  v.  Morgan,  7  Humph.  210. 
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Not.  Term,       Per  Curiam. — The  judgment  is  reversed  with  coats. 
I —  Cause  remanded,  &c. 


T. 


R.  Jones  and  /.  A.  Ingram,  for  the  appellants. 


Stoum*.  A.  M.  Crane  and  E.  H.  Brackett,  for  the  appellees. 

(1)  An  attachment  it  seems  will  not  lie  under  similar  statutory  provi 
aions  for  demands  arising  ex  delicto,  as  for  damages  for  an  assault  and  bat- 
tery.   Menza  ▼.  ZoUicqfee,  1  Iredell's  L.  R.  376. 


Lackey  v.  Stouder. 

In  the  sale  of  a  chattel  not  in  the  possession  of  the  seller,  there  is  not  an 
implied  warranty. 

The  simple  fact  that  a  person  is  a  seller  of  property  not  in  his  possession 
at  the  time  of  sale,  does  not  disqualify  him  as  a  witness  for  the  pur- 
chaser. 

Wednesday,        ERROR  to  the  Wayne  Circuit  Court. 

Deeember  *■  Perkins,  J. — Stouder  sued  Lackey  in  trover  for  a  bay 
mare.  Pleas — the  general  issue,  property  in  the  defend- 
ant, and  property  in  one  Barnard.  RepUcations-^imtK- 
ter  to  the  general  issue,  and  general  denials  of  the  two 
other  pleas.  Issues.  Trial  by  jury.  Verdict  and  judg- 
ment for  the  plaintiff. 

On  the  trial,  the  defendant  offered  as  a  witness,  Rich- 
ard Barnard.  He  was  objected  to  on  the  ground  of  in- 
terest, and  "it  was  proved  to  the  satisfaction  of  the  Court 
that  said  Barnard,  before  the  alleged  conversion  of  the 
mare,  sold  her  to  the  defendant;  but  there  was  no  evi- 
dence that  said  Barnard  warranted  the  title  of  said  mare 
to  the  defendant,  unless  the  mere  sale  constituted  a  war- 
ranty."   The  Court  excluded  the  witness. 

Barnard,  being  the  vender  of  the  mare  to  the  defend- 
ant, was  not  a  competent  witness  for  him,  if,  at  the  sale, 
he  warranted  the  title.  If  ho  did  not  so  warrant  the  title 
he  was  a  competent  witness,  as  no  pretence  of  fraud  is 
setup. 
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In  this  case  there  was  no  express  warranty.    What   H°v-  Term, 
constitutes  one  by  implication  is  not  clearly  settled  by 
authority.    See  Conard  v.  Dording,  8  Blackf.  38.     But    Tms  8rAf" 
the  authorities  all  concur  that  in  the  sale  of  a  chattel  not      Sumner. 
in  the  possession  of  the  seller,  there  is  not  an  implied 
warranty.   2  Kent,  478. — 1  Greenl.  Ev.  s.  398.   The  sim- 
ple fact,  then,  that  a  person  is  the  seller  of  property  not 
in  his  possession  at  the  time  of  sale,  does  not  disqualify 
him  as  a  witness  for  the  purchaser.     In  the  present  case, 
the  bill  of  exceptions  states  that  the  Court  excluded  the 
witness  on  the  fact  of  the  "mere  sale"  of  the  property  by 
him,  excluding  the  existence  of  the  additional  fact  of 
possession  at  the  time  of  sale.  This  was  erroneous    See 
further  on  this  subject,  note  3,  to  section  398  of  Green- 
leafs  Ev.,  supra,  and  the  cases  cited  in  that  note. 

We  intimate  no  opinion  on  other  questions  made  in 
the  case,  as  they  may  not  arise  on  another  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  S.  Newman,  for  the  plaintiff. 


The  State  v.  Sumner. 

The  malicious  killing  of  a  dog  is  an  indictable  offence  under  our  statute 

on  the  subject  of  malicious  mischief. 

ERROR  to  the  Spencer  Circuit  Court.  Wednesday, 

Perkins,  J, — This  was  an  indictment  against  Thomas  December** 
Sumner  for  maliciously  killing  a  dog  of  the  value  of  10 
dollars,  the  property  of  Nicholas  Fisher.  The  Court 
quashed  the  indictment  on  the  ground,  we  are  informed 
by  counsel,  that  a  dog  was  not  regarded  by  the  law  as  of 
any  value. 

The  common  law  divides  animals  having  the  power  of 
locomotion,  exclusive  of  man,  into  three  classes,  viz., 
such  as  are  domitcB  naturce — tame  animals;  such  as  are 
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Hot.  Term,  /<?ra  naturae — wild  animals;  and  such  as,  whether  wild  or 

. - —  tame,  are  of  so  base  a  nature  as  not  to  be  the  subject  of 

*%  ATI  larceny.  This  latter  class  is  composed  out  of  the  two 
Siucm.  former.  In  the  first  class  "  a  man  may  have  as  absolute 
a  property  as  in  any  inanimate  beings;  because  these 
continue  perpetually  in  his  occupation,  and  will  not  stray 
from  his  house  or  person,  unless  by  accident  or  fraudu- 
lent enticement,  in  either  of  which  cases  the  owner  does 
not  lose  his  property."  But  in  the  second  class,  "  a  man 
can  have  no  absolute  property.9'  2  Blackf.  390.  In  all 
animals  of  the  third  class  belonging  also  to  the  first,  that 
is,  those  domitce  natures,  but  base,  a  man  may  have  an  ab- 
solute property.  Blackstone  says,  Book  4th,  236,  "  As  to 
those  animals  which  do  not  serve  for  food,  and  which 
therefore  the  law  holds  to  have  no  intrinsic  value,  as  dogs 
of  all  sorts,  and  other  creatures  kept  for  whim  and  plea- 
sure, though  a  man  may  have  a  base  property  therein, 
and  maintain  a  civil  action  for  the  loss  of  them,  yet  they 
are  not  of  such  estimation,  as  that  the  crime  of  stealing 
them  amounts  to  larceny."  A  dog  is  an  animal  belong- 
ing* by  the  common  law,  to  the  first  and  third  classes.  He 
is  tame.  He  continues  perpetually  with  his  master  "and 
will  not  stray  from  his  house  or  person  unless  through 
fraudulent  enticement."  He  is  "  a  well  known  domestic 
animal."  Bouv.  L.  Die.  Tit.  Dog.  A  man,  therefore,  at 
common  law,  may  have  an  absolute  property  in  him. 
And,  indeed,  in  "  Rcspublica  v.  Teischer"  1  Dal.  335,  which 
was 'an  indictment  for  stealing  a  horse,  McKean,  C.  J.,  in 
delivering  the  opinion  of  the  Court,  said:  " The  poisoning 
"  of  chickens ;  cheating  with  false  dice ;  fraudulently  tear- 
ing a  promissory  note,  and  many  other  offences  of  a  simi- 
lar description,  have  heretofore  been  indicted  in  Pennsyl- 
vania; and  12  Mod.  337,  furnishes  a  case  of  an  indict- 
ment for  killing  a  dog — an  animal  of  far  less  value  than 
a  horse."  A  dog,  then,  being  a  domestic  animal,  is  a 
subject  of  absolute  property,  and,  though  not  intrinsically 
for  his  flesh,  yet  extrinsically  for  his  use,  being  of  some, 
we  might  say  of  much,  value,  the  killing  of  him  under 
our  statute  is  an  indictable  offence.    The  statute  enacts, 
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(section  71,  p.  975,  R.  S.,)  that  "every  person  who  shall   Not.  Term, 
maliciously,"  &c.,  "destroy,"  &c.,  "any  property,"  &c., 


shall  be  fined.  0aP' 

Per  Curiam. — The  judgment  is  reversed  with   costs.    Eannegak. 

Cause  remanded,  &c. 

D.  Wallace  and  A.  L.  Robinson,  for  the  state. 
C.  Baker,  for  the  defendant. 


Cohen  v.  Hakneoan. 

Bill  in  chancery  by  A.,  guardian  of  the  heirs  of  B.y  against  C.  and  others. 
The  facts  are  as  follow:  In  June,  1840,  D.  obtained  a  judgment  against 
E.  for  225  dollars.  In  November  following  F.  obtained  a  judgment 
against  E.  for  500  dollars.  In  December  following  E.  conveyed  by  mort- 
gage to  A.  &  part  of  a  town  lot,  73,  in  Ctntreville,  as  a  security  for  the 
payment  of  1,200  dollars.  In  April,  1841,  he  conveyed  by  deed  a  part 
of  lot  71  in  said  town  for  640  dollars  to  C.  E.  had  no  other  real  estate. 
Both  lots  were  bound  by  the  judgments  of  D.  and  F.  In  August,  1841,  ' 
executions  issued,  by  virtue  of  which  said  part  of  lot  73  was  sold  to  O. 
for  a  sum  sufficient  to  pay  the  judgments.  The  object  of  the  bill  was 
to  obtain  a  decree  against  C.  for  the  value  of  the  part  of  lot  71,  and  a 
decree  to  that  effect  was  rendered.  Neither  D.,  E.,  F.,  nor  O.  was  made 
a  party.  E.  was  insolvent.  Held,  that  the  decree  could  not  be  sus- 
tained— 1st.  Because  there  is  no  precedent  for  such  a  proceeding;  2d. 
The  principal  governing  in  an  analogous  case  at  law  is  against  it;  3d. 
The  bill  was  not  necessary  to  secure  the  party  his  right;  4th.  It  would 
work  injustice  to  C,  <fec. 

ERROR  to  the  Wayne  Circuit  Court.  Wednesday, 

Perkins,  J. — This  was  a  bill  in  chancery  by  Daniel  Han-  Decefnber  4- 
negan,  guardian   of  the  minor  heirs  of  Martin  Beeson, 
deceased,  against  Harrison  Gotten  and  others. 

The  facts,  so  far  as  it  is  necessary  here  to  state  them, 
are  as  follow: 

On  the  15th  of  June,  1840,  William  Ellsberry  obtained 
a  judgment  in  the  Wayne  Circuit  Court  against  Jacob  W, 
Fisher  for  225  dollars ;  and  on  the  2d  of  November,  of  the 
same  year,  Daniel  Clarke  obtained  judgment  in  the  same 
Court  against  said  Fisher  for  500  dollars. 
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Nov.  Term,       On  the  14th  of  December,  1840,  Fisher  conveyed,  by  way 

'. —  of  mortgage  to  Hannegan,  a  part  of  lot  73,  in  the  town 

0c^N  of  Centrcville,  Wayne  county,  as  a  security  for  the  pay- 
HAmrmuf.  ment  of  1,200  dollars,  and,  on  the  27th  of  April,  1841,  he 
conveyed,  by  deed  in  fee  simple,  to  Harrison  Cohen  a  part 
of  lot  71,  in  the  same  town,  for  640  dollars.  Fisher  had 
no  other  real  estate.  Both  of  the  foregoing  pieces  were 
bound  by  the  judgment  of  Ellsbcrry  and  Clarke.  On  the 
24th  of  August,  1841,  executions  were  issued  on  said  judg- 
ments, by  virtue  of  which,  on  the  20th  of  November,  1841, 
said  part  of  lot  73,  so  mortgaged  to  Hannegan,  was  sold 
to  Thomas  Commons  for  a  sum  sufficient  to  pay  the  judg- 
ments. The  object  of  the  bill  in  this  case  was  to  obtain 
a  decree  against  Cohen  for  the  value  of  the  part  of  lot 
71,  purchased  by  him  of  Fisher,  and  a  decree  to  that  ef- 
fect was  rendered.  Neither  Fisher,  nor  Commons,  nor 
^EUsberry,  nor  Clarke,  was  made  a  party.  Fisher  is  insol- 
vent.    The  bill  was  filed  in  August,  1845. 

We  are  of  opinion  that  the  bill  in  this  case  cannot  be 
sustained  for  the  following  reasons : 

1st.  The  books  furnish  no  precedent  for  such  a  proceed- 
ing.   This  is  a  strong  argument  against  the  right  to  it. 

2d.  The  principal  governing  in  an  analogous  case  at 
law  is  against  it.  Our  statute  declares  that  the  personal 
property  of  a  judgment-debtor  shall  be  sold  by  the  sheriff 
before  his  real  property.  Now,  suppose  an  execution  in 
the  hands  of  the  sheriff,  binding  the  personal  and  real 
property  of  the  debtor;  suppose,  while  the  execution  is 
in  the  officer's  hands,  the  debtor  sells  the  real  property  to 
one  man  and  the  personal  to  another,  and  that  the  officer 
afterwards  sells  the  same  real  estate  to  make  the  money 
on  the  execution,  could  the  purchaser  of  the  real  estate 
from  the  judgment-debtor  afterwards  sue  the  purchaser 
of  the  personal  property,  at  law  or  equity,  to  recover  from 
him  its  value,  because,  according  to  law,  it  should  have 
first  been  sold  by  the  sheriff?  We  never  saw  such  a  doc- 
trine anywhere  laid  down. 

3d.  Such  a  bill  as  the  present  tfas  not  necessary  to  se- 
cure to  the  plaintiff  any  of  his  just  rights.     Before  the 
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sale  of  the  property  by  the  sheriff,  Hannegan  might  have   ^oy-  Term, 

had  his  bill  for  marshalling  the  securities,  and  compelled ' — 

the  execution-plaintiffs  to  have  first  exhausted  the  lands  ^™ 

of  the  execution-defendant  sold  subsequently  to  the  con-    Hahkmait. 
Teyance  to  him,  (Hannegan,)  and  thus  protected  his  own. 
2  Spence's  Equitable  Jurisdiction,  834. — Clowes  v.  Dick- 
insany  5  John.  Ch.  R.  235. 

4th.  It  tends  to  work  injustice  towards  Cohen,  the  se- 
cond purchaser  from  the  judgment-defendant,  by  throw- 
ing upon  him  the  risk  of  the  solvency  of  said  defendant, 
for  the  interval  between  the  sale  of  the  sheriff  and  the 
filing  of  the  bill.  Take  the  case  of  a  judgment-debtor 
conveying,  by  deeds  of  warranty,  at  different  times,  his 
lands  to  different  purchasers.  An  execution  is  issued  and 
about  to  be  levied  on  all  or  some  parts  of  said  lands. 
Now,  if  the  first  purchaser  takes  immediate  steps  and 
throws  the  execution  first  upon  the  lands  last  purchased, 
he  places  the  purchaser  of  those  lands  in  a  situation  to 
proceed  at  once  upon  the  covenants  of  their  grantor. 
But,  suppose  on  the  other  hand,  the  first  purchaser,  from 
a  desire  to  convert  the  lands  by  him  purchased  into  mo- 
ney, or,  from  any  other  consideration,  concludes  to  per- 
mit the  sale  of  these  lands,  and  they  are  sold  upon  the 
execution.  He  delays  suit  on  the  covenants  in  his  own 
deed,  or  to  file  his  bill.  In  the  meantime  the  grantor  be- 
comes insolvent.  The  first  purchaser  then  collects,  in 
the  manner  contemplated  by  the  present  bill,  his  money  _ 
from  the  subsequent  purchasers.  Their  remedy  is,  by 
this  time,  lost  against  the  grantor. 

5th.  Bain  v.  Williams,  10S.&M.  113,  is  an  authority 
direciy  in  point  against  this  bill;  and,  "in  Sir  William 
Herlerfs  case,  3  Rep.  146,  we  are  told  that  where  it  is  said 
in  fc*ie  books  that  if  one  purchaser  be  only  extended  for  the 
while  debt,  that  he  shall  have  contribution,  it  is  not  there- 
by intended  that  the  others  shall  give  or  allow  unto  him 
anything  by  way  of  consideration,  but  ought  to  be  intend- 
ed that  the  party  who  is  only  extended  for  the  whole  may 
have  audita  querela  or  scire  facias,  as  the  case  requireth,  to 
defeat  the  execution,  and,  thereby,  shall  be  restored  to 
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Hot.  Term,    all  the  mesne  profits,  and  drive  the  conusee  to  sue  execu- 

I —  Hon  of  the  whole  land,  so,  in  this  manner,  every  one  shall 

Q9°K^DTKg  be  contributory,  that  is,  the  land  of  every  terre  tenant 
shall  be  equally  extended.  And,  it  appears  that  the  prof- 
fer to  avail  himself  of  this  right,  must  plead,  in  the  first 
instance,  that  all  the  terre  tenants  have  not  been  warned, 
otherwise  he  loses  his  benefit,  in  case  execution  is  taken 
out  against  his  land  alone.  2  Wms.  Saund.,  note  to  page 
10,  and  authorities  there  collected." — Am.  L.  Mag.,  vol.  3, 
p  71,  (1844).  The  rule  as  to  the  liability  of  purchasers 
of  incumbered  lands  is  now  different  from  that  above 
stated,  but  the  authority  bears  upon  the  question  of  con- 
tribution where  a  part  has  been  suffered  to  be  sold. 

We  may  remark  that  the  case  of  Clowes  v.  Dickerson, 
supra,  seems  to  be  one  standing  upon  its  own  peculiar 
circumstances,  and  not  to  be  regarded  as  an  authority  for 
the  bill  in  the  case  before  us.  It  does  not  appear,  from 
that  case,  in  what  character  the  defendant  was  held  liable. 

Per  Curiam. — The  judgment  is  reversed. 

/.  S.  Newman,  for  the  plaintiff. 

/.  B.  Julian,  for  the  defendant. 


Gronendyke  v,  Cramer. 

Trespass  quart  clautumfregU.  The  defendant  pleaded  that  the  plaintiff 
had  granted  to  8.,  for  a  valuable  consideration,  the  quiet  possession  of  a 
certain  ten  acre  lot  of  ground  for  his,  S.'$,  life,  which  lot  was  part  of 
the  plaintiff's  farm  and  which  is  described  in  the  declaration  ;  that  & 
was  permitted,  by  the  contract,  to  take  from  the  orchard  on  said  farm  all 
the  fruit  he  should  desire  for  his  own  use,  and  had  the  privilege  of 
taking  sufficient  fire- wood  from  said  premises  for  his  ottm  rue  ;  that  S. 
had  leased  said  lot  to  the  defendant  with  his  rights,  privileges,  and  ap- 
purtenances thereunto  belonging ;  that  the  defendant,  by  virtue  of  said 
lease,  entered  the  plaintiff's  close,  out  of  the  bounds  of  the  said  lot,  and 
took  the  apples  and  fire- wood  mentioned  in  the  declaration.  Held,  that 
the  plea  was  bad ;  that  the  agreement  was  a  personal  one  and  did  not 
pass  to  the  defendant  under  his  lease. 
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APPEAL  from  the  Fayette  Circuit  Court.  *«r.  Term, 

Blackford,  J. — Gronendyke  brought  an  action  of  trespass " — 

quare  clausumf regit  against  Cramer.   The  following  is  the   GBOI^^,1[>™, 
substance  of  the  declaration:   That,  on,  &c,  the  plaintiff     Owa*. 
being  the  owner  and  in  possession  of  a  certain  quarter  Wednesday, 
section  of  land  (describing  it),  the  defendant,  at,  &c,  Deeember4- 
with  force  and  arms,  broke  and  entered  the  said  close  of 
the  plaintiff,  and  threw  down  the  fences  of  the  plaintiff, 
and  cut  down  the  wood  and  timber  of  the  plaintiff,  and 
took  and  carried  away  ten  bushels   of  apples,  to  the 
plaintiff's  damage,  &c. 

There  were  four  pleas.    The  first  three  led  to  issues  of 
fact.    The  fourth  is,  in  substance,  as  follows : 

That  the  plaintiff,  for  a  valuable  consideration,  agreed 
to  permit  one  Adam  Smelsor  to  take  from  the  orchard  on 
his,  the  plaintiff's  farm,  all  the  fruit  he  should  desire  far 
his  own  use,  and  also  to  permit  said  Adam  to  take,  from 
said  farm,  sufficient  rail-timber  to  keep  in  good  repair  the 
homestead  of  ten  acres  of  the  farm,  which  ten  acres  were 
then  occupied  by  said  Adam,  and  of  which  homestead 
the  said  Adam  was  to  have  quiet  and  peaceable  pos- 
session during  his  life.  And  the  said  Adam  was  to  have 
the  privilege  of  taking  sufficient  fire-wood  from  said  pre- 
mises far  his  own  use.  This  plea  also  states,  that  said 
Adam  became  seized  and  possessed  of  said  close  of  tea 
acres,  being  parcel  of  the  close  in  the  declaration  men- 
tioned, together  with  the  rights  and  privileges  appertain- 
ing to  said  ten  acre  close ;  that  said  Adam  being  possess- 
ed thereof,  afterwards,  to-wit,  in  1847,  leased  to  the  de- 
fendant the  said  ten  acre  close,  with  his  rights,  privileges, 
and  appurtenances  thereunto  belonging,  and  put  him  into 
peaceable  possession  as  aforesaid;  that,  by  virtue  of  his 
tenancy  aforesaid,  he,  the  defendant,  did  the  several  acts 
and  things,  by  the  plaintiff  complained  of,  on  said  pre- 
mises other  than  said  ten  acre  close,  in  procuring  his 
fire-wood  and  apples  contemplated  by  his  said  lease  from 
said  Adam,  as  he  lawfully  might  for  the  cause  aforesaid, 
doing  no  unnecessary  damage;  and  that  these  were  the 
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Ho*.  Term,  supposed  trespass  complained  of.  This  plea  concludes 
! with  a  verification. 

General  demurrer  to  this  fourth  plea,  the  demurrer 
overruled,  and  final  judgment  for  the  plaintiff. 

According  to  this  plea,  the  plaintiff  had  granted,  for  a 
valuable  consideration,  to  Smelsor,  the  quiet  possession  of 
a  certain  ten  acre  lot  of  ground,  for  his,  Smclsor's  life, 
which  lot  was  part  of  the  quarter  section  of  land  consti- 
tuting the  plaintiff's  farm,  and  which  quarter  section  is 
described  in  the  declaration.  Smelsor  was  permitted,  by 
the  contract,  to  take  from  the  orchard,  on  said  farm,  all 
the  fruit  he  should  desire  for  his  oum  use,  and  had  the  pri- 
vilege of  taking  sufficient  fire-wood  from  said  premises 
for  his  oum  use.  Smelsor  leased  said  ten  acre  lot  to  the 
defendant,  with  his,  Smelsorys,  rights,  privileges,  and  ap- 
purtenances thereunto  belonging.  And  the  defendant,  by 
virtue  of  that  lease,  entered  the  plaintiff's  said  close,  out 
of  the  bounds  of  said  ten  acre  lot,  and  took  the  apples 
and  fire- wood  mentioned  in  the  declaration. 

The  only  question  presented  by  this  plea  is,  whether 
the  agreement  that  Smelsor  might  take  said  apples  and 
fire-wood,  was  to  be  for  his  benefit  alone,  or  whether  it 
ran  with  the  land.  We  think  that  that  agreement  was  a 
personal  one,  and  did  not  pass  to  the  defendant  under  his 
lease.  The  plaintiff  had  the  power,  of  course,  to  limit 
the  privilege  to  the  grantee  alone;  and  it  appears  to  us 
that  he  has  done  so  in  this  case,  by  giving  him  the  right 
to  take  the  fruit  and  fire-wood  for  his  own  use. 

The  most  favorable  case  for  the  defendant  that  we 
have  seen  is  Jourdain  v.  Wilson,  4  Barn.  &  Aid.  266.  The 
lessor's  covenant  there  was  as  follows:  "And  the  said 
William  Inwood,  the  landlord,  for  himself,  his  executors, 
dec.,  doth  covenant,  promise,  and  agree,  to  and  with  the 
said  lessee,  his  executors,  &c,  to  supply  the  said  two 
messuages  or  tenements  and  premises  with  a  sufficient 
quantity  of  good  water,  at  the  rate  of  three  guineas  per 
annum  for  each  house." 

It  was  held  that  that  covenant  ran  with  the  land,  and, 
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therefore,  that  the  assignee  of  the  lessee  could  sue  the   NoT-  Term, 

lessor  for  a  breach  thereof.    That  ease,  however,  is  dis- ' — 

tinguishable  from  the  one  now  before  us.    In  the  case      *£*■ 
cited,  the  messuages  and  tenements  demised  were  to  be       Oour. 
supplied  with  sufficient  water  for  the  tenants  whoever 
they  might  be.     But  not  so  here.    The  fruit  and  fire-wood 
were  to  be  furnished  only  for  the  grantee's  own  use,  not  for 
the  use  of  any  other  person. 

We  are  therefore  of  opinion  that  the  fourth  plea  is  bad, 
and  that  the  demurrer  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c.    Costs  here. 

C.  H.  Test  and  /.  Perry,  for  the  appellant. 

S.  W.  Parker,  for  the  appellee. 


Joeban  v.  Corey. 

The  certificate  of  the  acknowledgment  of  a  married  woman  as  to  her  exe- 
cution of  a  deed,  must  show,  by  the  facts  stated  in  it,  that  she  had  been 
examined  in  the  manner  prescribed  by  the  statute,  or  the  deed,  as  to  her, 
will  not  be  valid. 

Officers  have  a  right,  and  it  is  their  duty,  to  correct,  at  any  time,  any  mis- 
take in  their  certificates;  and  should  the  question  as  to  the  sufficiency  of 
a  certificate  arise  in  Court,  the  officer  who  made  it  should  be  permitted 
to  correct  the  mistake  in  it  nunc  pro  tune. 

The  certificate  does  not  depend  for  its  validity  upon  its  being  made  mat- 
ter of  record,  and  a  deed  without  such  certificate  as  the  statute  requires 
cannot  be  recorded. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Wednesday, 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Carey  against  Jordan  on  the  indorsement  of  a  promis- 
sory note.  The  note  was  made  by  one  Bean  to  the  de- 
fendant for  the  payment  of  373  dollars,  on  the  15th  of  ' 
September,  1848,  at  the  Lafayette  branch  of  the  State  Bank 
of  Indiana.  The  declaration  alleges  that  the  note  was 
made  without  consideration. 

The  defendant  pleaded  the  general  issue. 

Verdict  and  judgment  for  the  plaintiff. 
Vol.  II.— 40 
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Nov.  Term,       it  appears  that  in  May,  1847,  the  defendant  executed 

! —  to  said  Bean  a  general  warranty  deed,  purporting  to  con- 

Joedan      yey  to  ^m  cight  undivided  tenths  of  two  certain  tracts  of 
CoaET.      land,  in  consideration  of  1,373  dollars.     1,000  dollars  of 
the  price  were  paid  down,  and  the  said  note  was  given 
for  the  residue. 

It  also  appears  that  the  defendant  had  no  title  to  three 
of  those  eight  tenths  of  said  lands,  except  what  he  de- 
rived from  a  conveyance  executed  in  February,  1847,  by 
John  Burns  and  Eleanor  his  wife,  Thomas  Murphy  and 
Mary  his  wife,  and  William  Coon  and  Margaret  his  wife; 
the  said  married  women  having  each  a  title  by  descent  to 
one  of  those  eight  tenths. 

The  plaintiff  contends  that  the  last  mentioned  convey- 
ance is  invalid,  as  to  said  married  women,  because  the 
certificates  of  their  acknowledgments  are  defective.  These 
certificates  state  that  those  married  women  were  exa- 
mined separate  and  apart  from  their  husbands  as  required 
by  law.  The  objection  made  to  the  certificates  is,  that  they 
do  not  state  that  the  married  women  were  examined  with- 
out the  hearing  of  their  husbands. 

The  statute  is  as  follows : 

"  Section  40.  The  acknowledgment  of  the  execution  of 
any  deed  or  conveyance  by  which  a  married  woman  re- 
leases, &c,  or  by  which  the  husband  and  wife  convey  the 
real  estate  of  the  wife,  may  be  taken  before  any  officer, 
&c;  but  such  acknowledgment  shall  not  be  taken  by 
such  officer,  unless  he  shall  first  make  known  to  her  the 
contents  and  purport  of  such  deed  or  conveyance,  and 
she  acknowledge,  on  a  separate  examination,  separate 
and  apart  from,  and  without  the  hearing  of  her  husband, 
that  she  executed  such  deed  or  conveyance  of  her  own 
free  will  and  accord,  and  without  any  coercion  or  com- 
pulsion from  her  husband;  all  of  which  shall  be  certified 
by  such  officer  in  his  certificate  of  such  acknowledgment" 
"  Sect.  42.  No  dower  estate  or  interest  whatever  of  any 
married  woman  shall  be  barred,  passed,  or  conveyed,  by 
any  deed  or  conveyance  purporting  to  be  executed  by  her, 
unless  the  same  shall  be  acknowledged,  and  such  acknow- 
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ledgment  certified  as  above  provided."    R.  S.  1848,  p.   Nov.  Term, 
421.  185°- 


There  can  be  no  doubt,  we  think,  but  that  under  this  Jo>DA1( 
statute  of  1843,  the  certificate  of  the  acknowledgment  of  Cokst. 
a  married  woman  as  to  her  execution  of  a  deed,  must 
show,  by  the  facts  stated  in  it,  that  she  had  been  exa- 
mined in  the  manner  prescribed  by  the  statute,  or  the 
deed,  as  to  her,  will  not  be  valid.  The  certificates  in 
question  are  defective  for  not  showing  that  the  married 
women  were  examined  without  the  hearing  of  tiicir  hus- 
bands. 

The  defendant  refers  us  to  the  case  of  Stevens  v.  Doe, 
6  Blackf.  475.  But  that  case  was  governed  by  the  sta- 
tute of  1824,  which  differs  materially  from  that  of  1843, 
above  cited.  The  case  of  Stevens  v.  Doe,  is,  therefore, 
not  applicable. 

The  transcript  shows  the  following  admissions  of  the 
defendant,  namely,  "  three  of  the  grantors  in  said  deed 
C,  (the  deed  last  above  mentioned,)  viz.,  Margaret  Coon, 
Mary  Murphy,  and  Eleanor  Burns,  when  said  deed  C  was 
executed,  and  delivered  to  defendant,  Jordan,  owned  each 
in  their  own  right,  as  heirs  at  law  of  William  Jordan,  de- 
ceased, one  undivided  tenth  of  the  fee-simple  estate  in 
said  lands;  and  their  estate  in  the  same  was  and  is,  un- 
less the  same  is  conveyed  by  deed  C,  of  more  value  than 
the  amount  of  the  note  and  interest  sued  on;  and  they 
were  each  and  every  of  them  at  the  date,  acknowledg- 
ment, and  delivery  of  said  deed  C,  femes  covert;  and  they 
are  now  living." 

As  the  said  estates  of  said  married  women  were  worth 
more  than  the  amount  of  said  note,  it  follows  that  if  those 
estates  were  not  conveyed  to  the  defendant,  and  by  him 
to  Bean,  the  note  was  given  without  consideration. 

According  to  the  face  of  said  certificates,  the  said 
estates  of  said  married  women  were  not  conveyed  to  the 
defendant. 

It  appears  that  the  Court  decided  that  they  could  not 
(the  plaintiff  objecting)  allow  the  officers  who  made  said 
certificates,  to  insert  in  diem  at  the  trial  the  fact  that  the 
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Nor.  Tenn, 
1850. 

EOYK&l 
V. 

NXWBANKS. 


acknowledgments  were  made  by  said  married  women 
without  the  hearing  of  their  husbands. 

We  think  that  the  officers  had  the  right,  and,  indeed, 
that  it  was  their  duty  to  correct  at  any  time  any  mistake 
in  their  certificates.  Such  a  certificate  is  an  act  in  pais, 
which  may  be  altered  at  any  time  by  the  officer  who  made 
it.  EUiott  et  al.  v.  Peersol  et  al.,  1  Peters,  328.  The  cer- 
tificate does  not  depend  for  its  validity  upon  its  being 
made  matter  of  record.  A  deed  without  such  a  certifi- 
cate as  the  statute  requires,  cannot  be  recorded.  If  the 
acknowledgments  were  really  made  by  said  married  wo- 
men without  the  hearing  of  their  husbands,  that  fact  might 
have  been  inserted  in  the  certificates,  at  the  trial,  nunc 
pro  tunc,  by  the  officers  who  made  them.  The  certificates, 
after  such  amendment,  would  have  had  the  same  effect, 
as  respects  this  cause,  as  if  they  had,  at  first,  been  pro- 
perly made. 

The  decision  of  the  Court  below,  therefore,  relative  to 
the  amendment  of  said  certificates,  is  erroneous. 

Per  Curiam. — The  judgment  is  reversed  and  the  ver- 
dict set  aside  with  costs.  Cause  remanded  for  further 
proceedings.     Costs  here. 

Z.  Baird,  and  5.  A.  Huff",  for  the  appellant. 

G.  S.  Orth  and  E.  H.  Brackett,  for  the  appellee. 


Boyeks  v.  Newbanks  and  Wife. 


Friday, 
Dectmbtr  6. 


The  R.  S.  of  1843  require  that  a  petition  for  dower  should  allege  that  the 

dower  had  been  demanded. 
Dower  may  be  assigned  by  parol;  nothing  is  required  but  to  ascertain  the 

widow's  share,  and  when  this  is  done  and  she  has  entered,  the  freehold 

rests  in  her,  without  livery  of  seizin  or  writing. 
A  guardian  can  assign  dower. 

APPEAL  from  the  Harrison  Probate  Court. 
Blackford,  J. — This  was  a  petition  for  dower,  filed  in 
the  Probate  Court  of  Harrison  county,  in  1848,  by  Jona- 
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than  Newbanks  and  Elizabeth  his  wife.   The  petition  states   *<"•  Term, 
that  on  the  10th  of  May,  1830,  the  said  Elizabeth  and  one       1850# 


Jesse  Long j  now  deceased,  were  married;  that  afterwards,  3°™* 
to-wit,  on  the  10th  of  January,  1835,  and  daring  the  exist-  N«wbamdb. 
ence  of  such  marriage,  the  said  Jesse  was  seized  in  fee  of 
the  east  half  of  the  north-west  quarter  of  section  eleven, 
township  three  south,  range  three  west;  that  said  Jesse, 
from  the  time  last  named  until  his  death,  continued  seized 
of  said  land,  and  left,  at  his  death,  the  said  Elizabeth  his 
widow.  The  petition  further  states  that,  afterwards,  one 
Levi  Long,  who  had  been  appointed  guardian  to  the  mi- 
nor heirs  of  said  Jesse's  estate,  obtained  an  order  of  said 
Probate  Court  for  the  sale  of  said  land ;  that  said  guardian, 
by  virtue  of  said  order,  did,  on  the  12th  of  October,  1843, 
sell  the  interest  of  said  heirs  in  said  land  to  the  defendant, 
Bayers,  who  still  continues  to  hold  the  same;  and  that, 
on  the  13th  of  October,  1842,  the  petitioners  were  mar- 
ried. The  petition  prays  that  commissioners  may  be  ap- 
pointed to  assign  dower  to  the  petitioners  in  said  land. 

The  defendant,  Bayers,  pleaded  two  pleas.  First,  that 
the  petitioners  were  not  entitled  to  dower  in  the  land  de- 
scribed in  the  petition.  The  second  plea  is  substantially 
as  follows :  That  said  Jesse  Long,  at  the  time  of  his 
death,  was  the  owner  in  fee  of  the  tract  of  land  men- 
tioned in  the  petition,  and  also  of  the  south-west  quar- 
ter of  section  twenty-five,  township  three  south,  range 
three  east;  that  he  left,  at  his  death,  several  minor  child- 
ren (naming  them)  his  heirs  at  law ;  and  that  Levi  Long, 
th$  grandfather  of  those  heirs,  was  duly  appointed  their 
guardian  by  the  Probate  Court.  This  plea  also  states 
that,  in  1843,  after  said  Jesse's  death,  and  after  said  Levis 
appointment  as  guardian  as  aforesaid,  the  said  guardian, 
by  agreement  between  him  and  the  petitioners,  caused  to 
be  assigned  and  set  apart  to  the  petitioners,  as  the  full 
dower  of  the  lands  owned  by  said  Jesse  at  his  death,  and 
to  which  said  Elizabeth,  as  such  widow,  was  entitled,  all 
that  part  of  said  south-west  quarter  of  section  twenty-five, 
township  three  south,  range  three  east,  which  lies  south 
of  the  road,  &c.,  and  also  about  five  acres  off  the  east 
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Not  Term,  end  of  that  part  of  said  quarter  section  which  lies  north 
.  of  said  road;  that  the  petitioners  accepted  the  same  as 
the  full  dower  of  all  the  lands  owned  by  said  Jesse  at  the 
Kswbavu.  time  of  his  death ;  that  they  entered  into  possession  there- 
of as  such  dower,  and  still  keep  possession  of  the  same. 
Verification. 

The  petitioners  joined  issue  on  the  first  plea.  They 
demurred  to  the  second,  assigning  as  a  cause  of  demur- 
rer, that  the  agreement  set  up  in  bar  of  the  dower  is  not 
alleged  to  be  in  writing.  The  demurrer  was  sustained. 
The  cause  was  submitted  to  the  Court  on  the  issue  on  the 
first  plea,  and  the  issue  was  found  for  the  petitioners. 
A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  that  the  petitioners  be  endowed,  &c. 

We  think  this  judgment  is  erroneous.  The  demurrer 
to  the  second  plea  requires  us  to  look  back  to  the  peti- 
tion. There  is  no  averment  in  the  petition  that  the  dower 
had  been  demanded  before  the  commencement  of  the 
suit;  and  the  petition  is,  therefore,  insufficient.  The  sta- 
tute expressly  requires  that  the  petition  should  allege  that 
the  dower  had  been  demanded.  R.  S.  1843,  p.  804.  The 
statutes  of  1831  and  1838  also  required  a  demand  of  the 
dower  to  be  averred  in  the  petition.  Dunn  v.  Lodcr,  5 
Blackf.  446. — Spinning  v.  Rowland,  7  id.  7. 

But  if  the  petition  were  not  objectionable,  still  the  judg- 
ment for  the  petitioners  would  be  erroneous ;  the  second 
plea  being  a  valid  defence. 

One  objection  made  to  this  plea  is,  that  the  assignment 
of  dower  relied  on  is  not  alleged  to  be  in  writing.  There 
is  nothing  in  this  objection.  It  is  Baid  in  one  of  our  old- 
est and  best  law-books,  that  "  there  needeth  neither  livery 
of  seizin  nor  writing  to  any  assignment  of  dower,  be- 
cause it  is  due  of  common  right."  Coke  Litt.  35,  a.  And 
in  one  of  the  latest  works  on  Real  Property,  the  writer 
says,  "dower  maybe  assigned  by  parol,  for  the  widow 
bejipg  entitled  of  common  right,  nothing  is  required  but 
to  ascertain  her  share ;  and  when  this  is  done,  and  she  has 
entered,  the  freehold  vests  in  her  without  livery  of  seizin 
or  writing."    2  Crabb's  Law  of  Real  Property,  s.  1144. 
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There  is  also  a  case  in  point,  in  which  the  Court  use  the   lfoT-  Tenn, 
following  language :    "  This  case  turns  entirely  upon  the 


question,  whether  an  assignment  of  dower  can  be  made  B0*™8 
by  the  heir,  or  other  person  liable  to  have  it  demanded  of  Nbwbamt*. 
him,  without  an  instrument  of  writing  or  deed,  but  no 
case  has  been  cited  to  show  that  an  instrument  in  writing 
or  deed  is  necessary.  It  seems  to  be  admitted  by  the 
counsel  for  the  demandant,  that  but  for  the  statute  of 
frauds,  an  assignment  without  an  instrument  in  writing 
or  deed  would  be  good,  for  his  only  answer  to  the  authori- 
ties cited  on  the  other  side  is,  that  they  were  before  the 
passing  of  that  statute.  Now  if  an  assignment  was  a 
conveyance  from  the  heir  to  the  widow,  without  doubt, 
since  the  statute,  a  deed  or  writing  would  be  necessary; 
but  it  is  not  a  conveyance ;  the  widow  holding  her  estate 
by  law,  and  not  by  contract,  wants  nothing  but  to  have 
that  part  which  she  is  to  enjoy  set  out  and  distinguished 
from  the  rest,  and  this  may  be  done  by  setting  it  out  by 
metes  and  bounds  as  well  as  by  deed.  The  widow  does 
not  hold  her  estate  of  the  heir,  but  of  her  deceased  hus- 
band, or  rather  by  appointment  of  law.'9  ConarU  v.  Lit- 
tle, 1  Pick.  180. 

The  other  objection  made  to  the  second  plea  is,  that 
the  guardian  had  no  authority  to  assign  the  dower.  This 
objection  is  also  untenable.  There  is  a  case  in  which 
this  point  is  directly  decided.  The  Court  there  says: 
"  One  question  in  this  case  relates  to  the  power  of  a  guar- 
dian to  assign  dower.  It  is  a  well  settled  general  princi- 
ple, that  a  guardian  cannot,  by  bis  contract,  bind  the  per- 
son or  estate  of  his  ward.  The  law  is  equally  clear  that 
an  infant  is  bound  to  set  off  the  widow's  dower.  There 
are  a  great  many  cases  in  which  infancy  gives  no  privi- 
lege, as  in  the  repairing  of  bridges,  &c.  The  assignment 
of  dower  is  a  case  where  the  least  delay  is  admitted,  and 
the  question  is,  how  is  an  infant  to  make  the  assignment? 
It  cannot  be  better  don^  than  by  his  guardian."  Jones  et 
nx.  v.  Brewery  1  Pick.  314. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
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Not.  Term,    Cause  remanded,  with  leave  to  the  petitioners  to  amend 
the  petition.     Costs  here. 


Gamblx 

T. 

Grimes. 


W.  A.  Porter,  for  the  appellant. 
C.  Dewey,  for  the  appellees. 


Gamble  and  Another  v.  Grimes. 


Frukg, 
December  6. 


A  bill  of  exchange  was  drawn  on  a  firm,  and  was  accepted  by  one  of  the 
partners  in  the  name  of  the  firm.  The  bill  included  an  individual  debt 
due  by  the  one  accepting,  and  also  a  debt  due  by  the  firm.  The  other, 
and  then  only  surviving  member,  pleaded  the  general  issue  under  oath. 
Held,  that  the  drawers  could  recover  on  the  bill  the  amount  of  the  firm- 
debt  included  in  it. 

If  the  drawers  could  have  shown  previous  authority  to  the  partner  to  ac- 
cept the  bill,  or  a  subsequent  approbation  of  the  act,  they  could  have  re- 
covered the  whole  amount. 

A  partial  want  or  failure  of  consideration  avoids  a  bill  of  exchange  only 
pro  tanto;  but  where  the  consideration  is  illegal  in  part,  then  it  avoids 
the  bill  in  toto. 

ERROR  to  the  Montgomery  Circuit  Court. 

Perkins,  J. — Assumpsit  by  Gamble  and  Lane  upon  the 
following  bill  of  exchange : 

"  Exchange  for  $626  51. 

"Louisville,  Nov.  18th,  1840. 

"Ninety  days  after  date  of  this  first  of  exchange,  se- 
cond of  same  tenor  and  date  unpaid,  pay  to  the  order  of 
ourselves  626  dollars  and  51  cents,  for  value  received, 
and  charge  the  same  to  account  of  notes  given  up. 

"  Gamble  and  Lane. 

"  To  Messrs.  Hendrix  and  Grimes, 

"  Portland  Mils,  Ind." 

Across  this  bill  was  written,  in  the  hand- writing  of 
Hendrix,  "  Accepted,  payable  in  the  Branch  State  Bank  of 
Ind.,  at  Terre  Haute.  Hendrix  and  Grimes" 

Grimes,  the  defendant  to  this  suit,  pleaded  the  general 
issue  under  oath.    He  is  the  surviving  partner  of  Hen- 
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drix,  deceased.    On  the  trial  it  waa  proved  that  Hendrix   Vot.  Term, 

|  QEA 

had  a  store,  of  which  he  waB  sole  owner,  at  Portland 
Mills,  Indiana,  and  that  Hendrix  and  Grimes  owned  one,      Ga*bui 
as  partners,  at  Jacksonville,  in  the  same  state ;  that  Cram-      Gum. 
lie  and  Lane  knew  these  facts,  and  that  goods  were  pur- 
chased of  them  for  both  of  said  stores,  and  sent  by  them 
severally  to  each.     It  was  shown  that  the  bill  in  question 
was  given  in  settlement  of  the  following  account: 
"G.  Hendrix  in  account  with  Gamble  and  Lane: 
"To  amount  of  balance  note  dated  February, 

5th,  1840,  on  day, $53  22 

"To  amount  of  interest  on  same  to  18th  Novem- 
ber,1^          3  70 

"To  amount  of  note  at  four  months  from  18th 

May,  '40, 294  08 

"  To  amount  of  interest  on  same  to  18th  Novem- 
ber,           3  00 

"  Hendrix  and    Grimes' s  note  balance   at  four 

months  from  12th  May, 349  62 

"  Interest  on  same  to  18th  instant, 3  80 

707  42 
"By  cash  received  on  18th instant, 100  00 

607  42 
"Interest  ninety  days  and  exchange, •  •       19  09 


$626  51 
"Memo.    Hendrix  and  Grimes's  acceptance  to  Gamble 
and  Lane  for  626  dollars  51  cents  falls  due  the  16-1 9th 
February,  1841,  in  the  branch  bank,  at  Terre  Haute,  In- 
diana— 19th  is  the  last  day  of  grace."    Hendrix,  it  will  be 
remembered,  was  the  partner  who  accepted  the  bill. 
The  Court,  sitting  as  a  jury,  found  for  the  defendant. 
The  bill  of  exchange  sued  on  in  this  case  was  proba- 
bly accepted  in  part  for  the  individual  debt  of  Hendrix, 
and  in  part  for  the  firm  debt  of  Heridrix  and  Grimes;  and 
these  facts  present  two  questions : 
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Not.  Term,        ]a   Can  the  drawers  recover  of  the  firm  the  whole 

- —  amount  of  the  bill  ? 

Gamble         2.  if  not,  can  they  recover,  on  the  bill,  the  amount  of 
Gkixn.      the  firm  debt  included  in  it? 

Should  either  of  these  questions  be  answered  in  the  af- 
firmative, the  judgment  below  must  be  reversed. 

They  may  recover  the  whole  amount  if  they  can  show 
previous  authority  to  accept  the  bill,  or  subsequent  ap- 
probation of  the  act,  a  strong  case  of  subsequent  approba- 
tion raising  an  inference  of  previous  positive  authority.  "  In 
many  cases  of  partnership,  and  different  private  con- 
cerns, it  is  frequently  necessary  for  the  salvation  of  the 
partnership  that  the  private  demand  of  one  partner 
should  be  satisfied  at  the  moment;  for  the  ruin  of  one 
partner  would  spread  to  the  others,  who  would  rather  let 
him  liberate  himself  by  dealing  with  the  firm.  The  na- 
ture of  the  subsequent  transactions,  therefore,  must  be 
looked  to,  as  well  as  that  at  the  time."  See  note  Z  to 
p.  46,  8  Ed.  Chit,  on  Bills. 

They  may  recover  the  amount  of  the  firm  debt,  cover- 
ed by  the  bill.  Chit,  on  Bills,  supra.  U.  S.  v.  Bradley,  * 
10  Peters  (U.  S.)  343.  Story,  in  his  work  on  Bills  of 
Exchange,  says,  "  There  is  one  peculiarity  in  cases  of  il- 
legality of  consideration,  in  which  it  is  distinguishable 
from  the  want  or  failure  of  consideration.  In  the  latter, 
if  there  be  a  partial  want  or  failure  of  consideration,  it 
avoids  the  bill  of  exchange  only  pro  tanto;  but,  where 
the  consideration  is  illegal  in  part,  there  it  avoids  the  bill 
in  toto"  "  Probably  a  similar  ground  would  be  assumed 
in  cases  of  fraud,  at  least  where  the  ingredients  were 
grossly  offensive,  or  where  the  transactions  were  so  con- 
nected, as  to  be  incapable  of  a  clear  and  definite  separa- 
tion." 

"  If  a  bill  accepted  in  a  partnership  firm  be  applied, 
with  the  knowledge  of  the  party  who  takes  the  bill,  in 
part  only  to  the  separate  use  of  the  partner  who  actually 
accepts  it,  a  secret  partner,  not  known  to  the  individual 
who  receives  the  bill,  is  liable  in  respect  of  so  much  of 
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the  amount,  as  is  not  to  the  knowledge  of  the  taker,  ap-    Nov-  Term» 

plied  to  the  separate  use  of  the  partner  who  accepts  the '. — 

bill."     Chit,  on  Cont.  7  Am.  Ed.  256.  Ga*b" 

In  Coll.  on  Part.  3  Am.  Ed.  it  is<  said,  "  If  a  partner,  in-  Gaum, 
debted  on  his  own  separate  account,  transfers  to  his  cre- 
ditor, in  payment  of  that  debt,  a  partnership  security' 
greater  in  amount  than  the  debt,  and  takes  the  value  for 
the  difference,  as  in  the  ordinary  course  of  the  business  of 
the  firm,  it  seems  that  in  this  case,  whatever  be  the  na- 
ture of  the  transaction  as  regards  the  separate  debt,  and 
even  if  that  transaction  be  void  against  the  firm  through 
collusion  on  the  part  of  the  creditor,  the  firm  will,  never- 
theless, in  all  cases,  be  responsible  for  the  difference." 
In  a  note  to  this  paragraph,  the  American  editor  adds, 
"It  seems  that  the  dictum  of  Dcnison,  J.,  in  Robinson  v. 
Bland,  2  Burr.  1082,  relative  to  the  contract  under  a  se- 
curity, being  bad  in  toto  if  part  of  the  consideration  is 
bad,  applies  only  to  cases  of  illegal  consideration.  See 
Sergeant  P cake's  notes  to  Barber  v.  Backhouse,  1  Peake, 
61."  And  see  particularly  Wintle  v.  Crowther,  given 
nearly  at  large  in  Chit,  on  Bills,  supra.  See,  also,  v 
Greenl.  overruled  Ca.  p.  405,  under  "  United  States  v.  Mor- 
gan" In  the  present  ca#e,  no  part  of  the  consideration 
of  the  contract  was  against  a  statute,  or  malum  in  se,  and 
the  amount  of  the  firm  debt  was  clearly  separable  from 
that  of  the  individual  debt  of  Hendrix.  Spahr  v.  Hcl* 
tingsheady  8  Blackf.  415.  Thus  much  on  the  questions  of 
law. 

Counsel  insist,  however,  that  the  judgment  below 
should  be  sustained  on  the  ground  that  the  Court  may 
have  found  on  the  evidence  that  the  bill  covered  no 
amount  of  partnership  debt.  After  a  most  careful  ex- 
amination of  the  evidence,  we  are  unwilling  to  preclude 
another  trial  on  this  ground. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Cowgill,  for  the  plaintiffs. 

H.  S.  Lane  and  8.  C.  Willson,  for  the  defendants. 
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Deoant  v.  Michael. 

To  give  a  magistrate  jurisdiction  under  the  act  of  the  legislature,  approved 
February  1  ■?,  1838,  (R.  S.  1843,)  relative  to  fugitives  from  justice,  it 
should  be  shown  that  the  person  sought  to  be  arrested  has  left  the  state 
in  which  he  committed  the  crime  for  the  purpose  of  escaping  punish- 
ment for  it. 

The  above  act  is  unconstitutional. 

The  case  of  Grave*  et  al.  v.  The  State,  1  Carter's  Ind.  R.  368,  confirmed. 

ERROR  to  the  Ripley  Circuit  Court. 

Perkins,  J. — Trespass  for  false  imprisonment.  Plea, 
the  general  issue.  Judgment  for  the  plaintiff  below,  27 
dollars. 

Degant,  the  defendant  below,  the  plaintiff  in  error,  made 
the  following  affidavit: 

"  State  of  Indiana,  Ripley  county,  ss.  Be  it  remembered, 
that  on  this  day,  before  me,  David  Lindley,  a  justice  of  the 
peace  in  and  for  the  county  aforesaid,  personally  came 
Anthony  Degant,  who,  being  by  me  duly  sworn  according 
to  law,  deposes  and  says,  that  on  or  about  the  middle  of 
February  last,  at  the  county  of  Hamilton  and  state  of  Ohio, 
one  Joseph  Michael,  late  of  the  county  of  Decatur  and 
state  of  Indiana  aforesaid,  did  make  and  file  an  affida*- 
vit  before  the  mayor  of  the  city  of  Cincinnati,  which  affi- 
davit so  made  was  read  in  evidence  in  the  Decatur  Circuit 
Court,"  <fcc,  "  and  further  that  the  affidavit  was  false," 
<fec.  "  Subscribed  and  sworn  to  this  18th  day  of  May, 
1849." 

On  this  affidavit,  Lindley,  the  justice,  issued  his  war- 
rant, upon  which  Michael  was  arrested  and  taken  before 
said  justice,  where,  no  one  appearing  against  him,  he 
was  discharged.  He  then  brought  this  action  of  trespass 
against  Degant.  The  Court  instructed  the  jury  that  as 
the  affidavit  and  warrant  charged  the  accused  with  the 
commission  of  a  crime  in  Ohio,  the  justice  had  no  juris- 
diction, and  all  the  proceedings  under  them  were  void. 

The  counsel  for  Degant  relies  upon  the  first  section  of 
the  act  of  the  legislature  of  this  state,  approved  February 
12,  1838,  R.  S.  1030,  for  his  justification. 
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That  section  enacts,  "  that  if  any  person  shall  commit   NoT-  Term, 

any  crime  in  any  of  the  United  States"  &c,  "  and  shall 1_ 

flee  into  this  state,"  &c,  "  it  shall  be  lawful,"  &c,  for  "  any      D^w 
justice  of  the  peace,"  <fcc,  "  on  the  oath,"  &c.  Migrajel. 

The  constitution  of  the  United  States  contains  the  fol- 
lowing provisions : 

"  A  person  charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice,  and  be  found 
in  another  state,  shall,  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state  having  jurisdiction  of  the 
crime." 

"  No  person  held  to  service  or  labor  in  one  state,  under 
the  laws  thereof,  escaping  into  another,  shall,  in  conse- 
quence of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor;  but  shall  be  delivered  up,  on 
claim  of  the  party  to  whom  such  service  or  labor  may  be 
due." 

Congress  has  passed  laws  for  carrying  into  effect  both 
the  foregoing  provisions,  (R.  S.  1034) ;  and  in  Prigg  v. 
Pennsylvania,  16  Peters,  539,  it  was  decided  that  such  le- 
gislation by  congress,  as  to  the  latter  of  said  constitu- 
tional provisions,  rendered  void  all  state  legislation  on 
the  same  subject;  and  we  do  not  see  why  the  same  rule 
will  not  prevail  as  to  the  former  of  said  constitutional  pro- 
visions. But,  however  that  may  be,  we  think  the  case 
before  us  was  not  brought  within  our  own  statute.  To 
give  a  magistrate  jurisdiction  under  that,  it  should  be  , 
shown  that  the  person  sought  to  be  arrested  is  a  fugitive 
from  justice — that  is,  that  he  has  left  the  state  in  which 
he  committed  the  crime  for  the  purpose  of  escaping  pun- 
ishment for  it.     That  was  not  shown  in  this  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Ryman,  for  the  plaintiff. 

JD.  Kelso,  for  the  defendant. 
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Houos,  an  Infant,  by  RoBnraoir,  his  next  Friend,  v. 


*"?"  AdKIks. 


An  infant  plaintiff  is  not  liable  for  costs  but  the  prochein  ami  is,  and  judg- 
ment should  be  rendered  in  such  manner  that  it  should  be  collectable, 
by  execution,  from  the  prochein  ami. 

Where  a  suit  is  commenced  by  a  prochein  ami,  and  the  infant  afterwards 
becomes  of  age,  the  fact  should  be  entered  upon  the  record  at  the  hap- 
pening of  the  event,  and  the  cause  afterwards  be  conducted  by  the  plain- 
tiff or  his  attorney  without  the  use  of  the  name  of  the  next  friend. 

• 

Ff^2L  ERROR  to  the  Decatur  Circuit  Court. 

Perkins,  J. — James  S.  Holmes,  by  his  next  friend,  Squire 
W.  Robinson,  brought  an  action  in  the  Decatur  Circuit 
Court  against  Bradley  Adkins.  Judgment  was  given  in 
that  Court  against  the  infant  for  costs.  This  is  insisted 
upon  as  error. 

The  authorities  are  not  uniform  upon  this  point. 
Reeve,  in  his  "  Domestic  Relations,"  says :  "  A  guardian 
and  prochein  ami  are  liable  for  costs  of  suit,  in  case  the 
infant  fails  in  the  action,  and  execution  issues  against 
them;  but,  if  their  conduct  were  proper  in  bringing  the 
suit,  they  will  be  refunded  their  costs,  out  of  the  infant's 
property,"  otherwise  not.  "  There  seems  to  be  a  diversi- 
ty of  opinion,  whether  the  successful  defendant  may  not 
elect  to  take  execution  either  against  the  infant  or  his 
guardian.  I  take  it  that  the  better  opinion  is,  that  no 
execution  for  cost,  can  issue  against  an  infant"  P.  265. 
In  a  note  to  the  above,  in  the  edition  of  said  work,  of 
1840,  the  editor  adds :  "It  ia  said  in  Bacon's  Abridgement, 
Tit.  Infancy,  K,  that  the  infant  is  not  liable  to  costs,  but 
the  prochein  ami  is  ;  and  if  he  refuse  to  pay  them  on  de- 
mand, the  Court  will  grant  an  attachment  against  him." 
In  Smith  v.  Floyd,  1  Pick.  275,  the  Court  say,  "  the  English 
cases  upon  this  subject  are  not  very  clear ;"  and  in  Massa- 
chusets  and  Connecticut,  judgments  are  rendered  against 
infants  for  costs,  and  prochein  amis  are  held  only  collate- 
rally liable  as  sureties.  Execution  goes,  in  the  first  in- 
stance, against  the  infant.    See  the  authorities  above  cited. 

In  this  state,  it  has  already  been  decided  that  an  infant 
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plaintiff  is  not  liable  to  costs.     Bouche  v.  Ryan,  3  Blackf.    &<**•  Term, 

472,  and  see  1  Swann's  Pr.  56;  and  oar  statute  provides  " — 

that  uprochein  ami  shall  be.  R.  S.,  p.  679,  s.  58.  Neither  0l£E* 
the  decision  above  cited,  nor  the  statute,  however,  deter-  Waikmt. 
mine  the  manner  in  which  the  prvchein  ami  shall  be  made 
liable;  but  it  seems  to  us,  that  the  least  troublesome  and 
expensive  mode  will  be  for  the  Court  to  render  its  judg- 
ment in  such  manner  that  it  shall  be  collectable  in  the 
first  instance,  by  execution,  from  the  prochcin  ami. 

It  is  said  that  we  should  presume  that  the  infant  had 
arrived  at  majority  before  the  entry  of  the  judgment 
against  him.  We  think  not.  The  prochien  ami's  name  is 
still  continued  in  the  proceedings.  Had  the  infant  be- 
come of  age,  the  fact  should  have  been  entered  upon  the 
record  at  the  happening  of  the  event,  and  the  cause  af- 
terwards been  conducted  by  the  plaintiff  or  his  attorney, 
without  the  use  of  the  name  of  the  next  friend. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  Robinson,  for  the  plaintiff. 

A.  Davison,  for  the  defendant. 


Clark  v.  Watson. 


Trial  of  right  of  property.  The  plaintiff  gave  in  evidence  three  execu- 
tions in  his  favor,  and  which  were  all  levied  on  the  property.  On  the 
first  and  third  the  law  did  not  require  an  appraisement  of  property  be- 
fore sale,  but  on  the  second  it  did.  The  sale  was  nominally  made  on 
all  the  executions  without  appraisement,  and  the  plaintiff  became  the 
purchaser,  but  at  a  price  not  sufficient  to  pay  the  first  execution  upon 
which  the  amount  bid  was  paid.  The  plaintiff  left  the  property  in  the 
possession  of  the  execution-defendant.  A  young  colt  was  sold  at  the 
said  sale  with  the  mare,  (a  part  of  the  property),  at  the  execution-de- 
fendant's request,  but  no  return  of  that  fact  was  made  by  the  constable. 
Held,  that  the  sale  to  plaintiff  was  valid. 

ERROR  to  the  Vigo  Circuit  Court.  Friday, 

Perkins,  J.— Watson  filed  his  claim,  before  a  justice  of  December  * 
the  peace,  to  the  following  property,  which  had  been  le- 
vied on,  at  the  suit  of  Clark,  as  the  property  of  one  John 
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Kor.  Term,    Hay,  viz.:  one  brown  mare,  one  brown  horse,  one  sorrel 

—  mare,  two  colts,  four  plows,  three  cows,  three  calves,  and 

°L$*K       four  head  of  young  cattle.     There  was  atrial  of  the  right 
Wawon.      of  property  before  the  justice,  and  Watson  was  success- 
ful.    The  cause  was  appealed  to  the  Circuit  Court,  where 
it  was  again  tried  with  a  like  result. 

On  the  trial  in  the  Circuit  Court,  Watson  gave  in  evi- 
dence three  executions,  the  first  of  which  was  delivered 
to  the  officer,  November  2J,  1844;  the  second,  November 
21,  1844;  and  the  third,  November  28,  1844.  The  execu- 
tions were  all  levied  on  the  property  in  question,  and 
were  all  in  favor  of  said  Watson.  Upon  the  first  and 
third,  the  law  did  not  require  an  appraisement  of  proper- 
ty before  sale ;  upon  the  second  it  did.  The  sale  was 
nominally  made  upon  all  the  executions  without  ap- 
praisement, and  Watson  became  the  purchaser,  but  at  a 
price  not  sufficient  to  pay  the  first  execution,  upon  which 
the  amount  bid  for  the  property  was  credited.  Upon  the 
foregoing  facts  Watson  rested  his  title.  It  was  further 
shown  that  Watson,  after  his  said  purchase,  left  the  pro- 
perty in  the  possession  of  the  execution-defendant,  Hag, 
and  that  Clark,  thereupon,  believing  said  sale  to  Watson 
to  be  void,  had  an  execution  in  his  favor  against  said 
Hay  levied  upon  the  same  property,  and  upon  this 
ground,  resisted  Watson's  claim  to  it  in  this  suit. 

Clark  insists  in  this  Court  that  the  sale  to  Watson  was 
void  because,  1 .  It  was  not  preceded  by  an  appraisement 
of  the  property;  2.  The  property  was  left,  after  the  sale, 
under  suspicious  circumstances,  with  the  execution-de- 
fendant; 3.  That  a  colt,  not  mentioned  upon  the  execu- 
tion as  levied  on  or  sold,  was  in  fact  sold  at  said  sale 
with  the  mare  which  foaled  it,  and  was  levied  on. 

We  do  not  think  the  sale  void  for  the  first  cause.  Wat- 
son, being  the  owner  of  all  the  executions,  had  the  con- 
trol of  them,  and  would  receive  the  entire  proceeds  of 
the  sale.  He  might  have  required  that  the  sale  should 
formally  take  place  on  the  first  execution,  till  it  was  sa- 
tisfied. And  the  sheriff  might,  under  the  circumstances 
of  this  case,  have  sold  separately  on  each  execution.  He 
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did  not,  in  form,  do  bo;  yet  the  money  was  in  fact,  all   tf°v.  Term, 


1850. 


credited  on  the  first  execution  above  mentioned,  upon  - 
which  no  appraisement  was  required,  and  the  entire  pro-  Olamk 
perty  sold  was  insufficient  to  pay  that;  and  we  think  the  Watson. 
sale  may  be  regarded  as  really  upon  it  alone.  Had  the 
first  and  second  executions  mentioned  belonged  to  differ- 
ent plaintiffs,  and  required  the  money  derived  from  the 
sale  to  be  apportioned  between  them,  one  requiring  an 
appraisement  and  the  other  not,  it  might  have  been  the 
duty  of  the  sheriff  to  apportion  the  property  before  sale, 
and  appraise  upon  the  one  and  not  upon  the  other;  the 
property  being  susceptible  of  division.  But  if  the  pro- 
perty was  not  so  susceptible,  the  whole  might  probably 
have  been  sold  without  appraisement,  and  the  money  ap- 
portioned.    See  Southard  v.  Pope's  Exr.  0  B.  Mon.  261. 

Upon  the  second  point,  the  question  of  fraud  was  for 
the  jury,  and  has  been  twice  passed  upon  with  concur- 
ring verdicts.  We  do  not  think  the  facts  of  the  case 
would  authorize  us  to  reverse  the  decision  upon  this 
ground. 

As  to  the  third  cause,  the  evidence  of  the  fact  asserted 
is  as  follows :  The  indorsement  by  the  sheriff  upon  the 
execution  made  no  mention  of  the  colt,  and  he  testified 
that  he  had  no  recollection  of  selling  it.  Jacob  Hays,  a 
eon  of  the  execution-defendant,  testified  that  when  the 
mare  and  colt  in  question  were  brought  forward,  the  exe- 
cution-defendant requested  the  sheriff  to  sell  them  to- 
gether, and  he  did  so;  that  the  colt  was  worth  nothing  by 
itself  and  separated  from  the  mare.  One  Bolton  swore 
that  the  colt,  at  the  time  of  the  sale,  was  worth  10  dol- 
lars, but  he  did  not  say  whether  with  or  separate  from 
the  mare. 

The  jury  found  from  this  evidence  that  the  sheriff  sold 
the  colt,  and  they  might  so  find  from  it;  and  we  do  not 
think  the  sale  void.  It  was  the  duty  of  the  sheriff  to  sell 
the  property  in  such  parcels  as  would  produce  the  largest 
sum.  It  is  evident  from  the  testimony  that  the  mare  and 
colt  should  have  been  sold  together  upon  that  principle. 
The  colt  was  bound  by  the  lien  of  the  execution,  though 
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Nov.  Term,   not  formally  levied  upon,  and  the  sheriff  should  have 

' —  noted  its  sale,  but  the  title  of  the  purchaser  will  not  be 

KJNO        prejudiced  by  his  failure  to  do  so.    The  evidence  given 
Kemey.      did  not  contradict  the  sheriff's  return,  as  it  did  not  men- 
tion the  colt.  We  think  the  judgment  should  be  affirmed. 
Per  Curiam. — The  judgment  is  affirmed. 
J.  P.  Usher,  for  the  plaintiff. 
C  W.  Barbour,  for  the  defendant. 


Kino  v.  Kersey. 

In  an  action  for  breach  of  marriage  promise,  it  is  not  necessary  to  aver  a 
request  to  marry,  on  the  part  of  the  plaintiff,  where  the  declaration  avers 
that  the  defendant  had  married  another. 

On  ihe  trial  in  this  case,  the  defendant  gave  evidence  of  the  bad  characters 
of  two  of  the  plaintiff's  witnesses.  Held,  that  the  plaintiff  might  be 
permitted,  in  her  rebutting  evidence  as  to  the  characters  of  said  wit- 
nesses, to  prove  that  they  were  good  before  this  suit  was  commenced. 

The  plaintiff  will  be  permitted  to  prove  her  conduct  and  apparent  distress 

on  hearing  of  the  marriage  of  the  defendant  to  another;  and  declarations 

f  made  by  her  to  members  of  her  family  while  she  was  receiving  the  pWs- 

"*  JlMte  visits,  and  before  any  estrangement,  will  be  admitted,  all  to  show 

a  promise  of  marriage  on  her  part. 

To  sustain  this  action,  there  must  be  a  mutual  promise  of  marriage  be- 
tween the  parties. 

The  plaintiff  will  be  permitted  to  prove  seduction  to  enhance  the  damages. 

Friday  ERROR  to  the  Decatur  Circuit  Court. 

December  6. 

Perkins,  J. — Case  for  breach  of  marriage  promise.  The 
declaration  was  demurred  to  because  it  did  not  aver  a  re- 
quest to  marry  on  the  part  of  the  plaintiff.  The  demur- 
rer was  overruled.  This  was  right.  The  declaration 
averred  that  the  defendant  had  married  another.  Hence 
no  averment  of  a  request  to  marry  the  plaintiff  was  ne- 
cessary.    1  Swa.  Pr.  300,  note. 

The  general  issue  was  filed.  At  a  subsequent  term  a 
continuance  was  moved  for  by  the  defendant  upon  an 
affidavit  that  he  could,  by  an  absent  witness,  impeach  the 
plaintiffs  character  for  chastity.    Evidence  for  that  pur- 


OP  THE  STATE  OP  INDIANA.  409 

pose  might  have  been  legitimate  on  the  trial  of  the  cause   Nov-  Term, 

— Chit,  on  Cont.  538-0 — but  the  affidavit  was  so  mani-  „ — ' — 

feetly  defective  that  the  Court  did  not  err  in  refusing  the  v. 

continuance.  Khwkt. 

The  cause  was  tried  by  a  jury,  and  the  plaintiff  reco- 
vered 300  dollars. 

On  the  trial  the  defendant  gave  evidence  of  the  bad 
characters  of  two  of  plaintiff's  witnesses,  the  evidence 
showing  that  their  characters  had  become  bad  since  the 
commencement  of  the  suit.  The  Court  then  permitted 
the  plaintiff,  in  her  rebutting  evidence  as  to  the  characters 
of  said  witnesses,  to  prove  that  they  were  good  before 
this  suit  was  commenced.  We  see  no  error  in  this.  It 
proved  no  more  than  was  inferrable  from  the  defendant's 
own  evidence.  And,  perhaps,  the  defendant  had  himself 
put  the  reports,  prejudicial  to  those  witnesses'  reputation, 
into  circulation.  At  all  events,  we  do  not  see  what  harm 
such  proof  could  do  him,  unless  it  tended  to  show  that  he 
was  the  author  of  those  reports. 

In  the  progress  of  the  cause,  the  plaintiff  was  permitted 
to  prove  her  conduct  and  apparent  distress  on  hearing  of 
the  marriage  of  the  defendant  to  another;  and,  also,  her 
declarations,  made  to  her  sister  during  the  summer  pre- 
vious to  her  hearing  of  the  defendant's  said  marriage, 
and  while  he  was  paying  his  addresses  to  her,  that  she 
was  engaged  to  be  married  to  him. 

To  sustain  this  action,  it  was  incumbent  on  the  plain- 
tiff to  show  that  there  was  a  mutual  promise  of  marriage 
between  her  and  the  defendant.  As  tending  to  show  a 
promise  on  her  part,  not  upon  his,  the  above  evidence 
was  admitted.  There  is  no  doubt  about  the  admissibility 
of  any  part  of  it,  except  her  declarations.  Chit,  on  Cont. 
536-7. — 2  Stark.  Ev.  706.  As  to  them  we  have  had 
doubts;  but  have  concluded  that  said  declarations,  made 
while  she  was  receiving  the  visits  of  the  defendant,  and 
before  any  estrangement  had  commenced,  to  members  of 
her  family,  were  admissible,  for  the  purpose  above  men- 
tioned, as  part  of  the  resgesta,  explanatory  of  her  con- 
duct and  intention  in  receiving  those  visits,  whether  with 
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Smith 

v. 

Baldwin. 


Kot.  Term,  a  view  to  marriage  or  from  mere  politeness,  and  thus 
tending  to  show  a  promise  on  her  part  of  marriage.  In 
Peppinger  v.  Lowe,  1  Hal  stead,  384,  it  was  expressly  de- 
cided that  proof  of  such  declarations  was  admissible;  see 
note  to  Starkie,  ubi  supra;  and  we  think  that  case  strong- 
ly supported  by  the  analogy  in  principle  of  Elkins  v.  Ham- 
ilton et  al,  20  Vt.  Rep.  627. 

The  Court  instructed  the  jury  that  the  plaintiff  might 
prove  seduction  to  enhance  the  damages.  It  was  so  held 
in  Whalen  v.  Layman,  2  Blackf.  194. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  &  Scobey,  for  the  plaintiff. 

J.  Robinson,  for  the  defendant. 


Smith  v.  Baldwin  and  Others. 


Friday, 
December  6. 


The  statute  provides,  that  where  a  provision  is  made  for  the  widow  in 
lieu  of  dower  in  her  deceased  husband's  will,  she  shall  elect  between 
such  provision  and  dower,  and  shall  not  take  both ;  and  that  where  the 
will  is  not  explicit  as  to  whether  such  provision  is  intended  to  be  in  lieu 
of  dower,  it  shall  be  presumed  to  be  so  intended. 

ERROR  to  the  Henry  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  chancery  by  Margaret 
Smith,  widow  of  William  H.  Smith,  deceased,  praying 
dower  in  her  late  husband's  estate.  The  defence  set  up 
was  that  her  deceased  husband  left  a  will  in  which  pecu- 
niary provision  was  made  for  the  plaintiff.  The  Court 
below  dismissed  the  bill.  The  only  question  made  or 
arising  in  the  case  is  upon  the  construction  to  be  given 
to  section  101,  R.  S.,  p.  431,  which  is  as  follows: 

"  If  lands  be  demised  to  a  woman,  or  a  pecuniary  or 
other  provision  be  made  for  her  by  the  will  of  her  late 
husband,  in  lieu  of  dower,  she  shall  make  her  election 
whether  she  will  take  the  lands  so  demised,  or  the  provi- 
sion so  made,  or  whether  she  will  be  endowed  of  the 
lands  of  her  late  husband;  but  she  shall  not  be  entitled 
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to  both,  unless  it  plainly  appears  by  the  will  to  have  been   ^0Y-  Term, 
the  intention  of  the  testator  that  she  should  have  such * — 


lands  op  pecuniary  or  other  provision  thus  demised  or  be-  ^* 

queathed,  in  addition  to  her  dower."  MoOlkaet. 

We  understand  the  meaning  of  this  section  to  be,  that 
where  a  provision  is  made  for  the  widow  in  lieu  of  dower 
in  her  deceased  husband's  will,  she  shall  elect  between 
such  provision  and  dower,  and  shall  not  take  both;  and 
that  where  the  will  is  not  explicit  as  to  whether  such  pro- 
vision is  intended  to  be  in  lieu  of  dower,  it  shall  be  pre- 
sumed to  be  so  intended.  The  latter  clause  of  the  sec- 
tion declares  the  rules  of  construction  where  the  will  is 
not  clear  in  its  terms. 

Such  being  regarded  as  the  meaning  of  the  section; 
there  is  no  difficulty  in  determining  this  cause,  for  the  will 
in  question  gives  to  the  plaintiff  all  the  beds  and  bedding, 
and  all  the  cupboard- ware  of  the  deceased;  one  horse 
colt,  and  "the  sum  of  1,000  dollars;"  and  contains  no- 
thing indicating  that  the  testator  intended  the  provision 
therein  made  to  be  in  addition  to  dower.  It  must,  there- 
fore, be  presumed  to  be  in  lieu  of  dower;  and  as  the 
plaintiff  had  not  relinquished  it  and  elected  to  take  dower, 
according  to  the  provisions  of  the  statute,  her  bill  in  this 
case  was  correctly  dismissed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

/.  S.  Newman  and  M.  L.  Bundy,  for  the  plaintiff. 

8.  W.  Parker,  for  the  defendants. 


Doe,  on  the  Demise  of  McCarty   and  Others  4.  Mc- 

Cleary. — On  Appeal. 

EJECTMENT.  Judgment  below  for  the  defendant. 
The  facts  raising  the  legal  question  in  the  cause  are  as 
follow: 

Jones  and  Hamilton  were  tenants  in  common  of  two 
lots  in  Brookvilh,  but  neither  of  them  was  in  actual  pos- 
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For.  Tenn,  session.  How  they  derived  title  does  not  appear.  Janes 
'  _  made  a  deed  covering  the  entire  property  to  Logan,  and 
Logan  deeded  the  same  to  McCleary,  in  1810.  McCleary 
took  possession  of  the  entire  property  and  improved  it, 
never  accounting  to  Hamilton  or  any  representative  of  his 
for  the  use  of  any  part  thereof.  In  1836,  Jones  and  Ham- 
ilton deeded  the  lots  to  McCarty,  the  lessor  of  the  plain- 
tiff. The  present  suit  was  commenced,  in  1849,  against 
the  heirs  of  McCleary.  McCleary  and  his  heirs  had  been 
in  possession,  claiming  title  to  the  entire  property  under 
the  deed  from  Logan,  for  more  than  twenty  years  next 
preceding  the  commencement  of  this  suit.  The  question 
of  law  upon  these  facts  is,  could  the  jury  infer  from  them 
that  McCleary s  possession  of  the  whole  property  was  ad- 
verse ?  for  if  so,  the  deed  to  McCarty  was  void  and  gave 
no  title.  They  did  so  infer,  and  we  think  they  were  au- 
thorized to  do  so.  The  authorities  seem  to  be  conclu- 
sive. 2  Greenl.  Ev.  p.  250. — 1  Greenl.  Cruise,  pp.  393, 
894,  and  cases  cited. 

The  judgment  below  is  affirmed  with  costs. 

6.  Holland,  for  the  appellant. 

/.  A.  Matson,  for  the  appellee. 


Lacoss  and  Others  v.  Keegan. 

Bill  to  foreclose  a  mortgage.  The  mortgage  was  executed  to  secure  a  debt 
payable  in  instalments.  But  one  instalment  was  due  at  the  filing  of  the 
bill.  The  bill  was  taken  as  confessed ;  it  was  referred  to  a  master  to 
report  upon  the  condition  of  the  mortgaged  premises  who  reported  them 
not  susceptible  of  division,  whereupon  it  was  "ordered,"  Ac.,  that  the 
defendants  pay  the  complainant  the  full  amount  of  all  the  instalments 
due  and  not  due  within  ninety  days,  or  that  the  whole  of  the  property 
be  sold.  Held,  that  the  decree  should  hare  been  that  the  defendants 
pay  the  amount  of  the  instalment  due,  and  in  default,  that  the  whole 
property  be  sold  to  make  the  whole  debt. 

The  report  of  a  master  in  chancery  upon  the  condition  of  mortgaged  pro- 
perty, should  state  the  reasons  why  the  property  is  not  susceptible  of 
division,  if  he  so  report. 
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ERROR  to  the  St.  Joseph  Circuit  Court.  *°y.  Term, 

r  1850. 


Perkins,  J. — On  the  2d  day  of  March,  1849,  Keegan  - 
filed  his  bill  in  the  St.  Joseph  Circuit  Court,  against  La-       1*^** 
coss  and  others,  to  foreclose  a  mortgage.    The  mortgage      Khwak. 
was  executed  to  secure  a  debt  payable  in  instalments,  the  Friday, 
firet  of  which  fell  due  on  the  1st  day  of  February,  1849 ;  Decemb9r  * 
the  second,  the  1st  day  of  February,  1850;  and  the  third, 
the  1st  day  of  February,  1851.    Lacoss  and  wife,  two  of 
the  defendants,  answered,  confessing  the  bill.    Bowman 
and  Russell,  other  two  of  the  defendants,  made  default, 
and  as  to  them  the  bill  was  taken  as  confessed.    At  the 
April  term  of  the  Court,  1849,  it  was  referred  to  a  master 
in  chancery  to  report  upon  the  condition  of  the  mort- 
gaged premises.    He  reported  that  they  were  not  sus- 
ceptible of  division,  and  should  all  be  sold  together ;  and 
thereupon  it  was  "  ordered,  adjudged,  and  decreed  by  the 
Court  that  the  said  defendants  do  pay  to  the  said  com- 
plainant the  said  sum  of  214  dollars  [being  the  amount 
of  all  the  instalments,  due  and  not  due,  secured  by  the 
mortgage]  within  ninety  days,"  &c.,  or  in  default,  &c, 
that  the  whole  of  the  property  be  sold,  &c. 

This  decree  is  erroneous.  It  should  have  been  that  the 
defendants  pay  the  complainant  70  dollars  and  62  cents, 
the  amount  of  the  instalment  then  due,  and,  in  default  of 
such  payment,  that  the  property  be  sold  to  make  the 
whole  debt,  being  214  dollars.  Suffern  v.  Johnson,  1  Page, 
450.— R.  S.,  p.  461,  ss.  39,  40,  41,  42,  43,  44. 

In  the  Ontario  Bank  v.  Strong,  2  Page,  301,  it  is  said 
the  master's  report  on  the  condition  of  the  mortgaged 
property  should  state  the  reasons  why  the  property  is  not 
susceptible  of  division,  if  he  so  report;  and  see  Oreenman 
v.  Pattison,  8  Blackf.  465. 

Per  Curiam. — The  decree  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  L.  Jernegan,  for  the  plaintiffs. 

/.  A.  Liston,  for  the  defendant. 
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Tuesday, 
January  7, 
1851. 


Pierce  v.  Gibson. 

Merchants  of  another  state,  through  A.  and  B.t  who  were  in  the  warehouse 
business  in  this  state,  purchased  a  certain  amount  of  pork.  The  Ten- 
dors  gave  written  memoranda  of  the  sales,  and  receipts  for  the  money 
paid,  and  A.  and  B.  agreed,  in  writing,  to  deliver  said  pork  at  Toledo  to 
the  order  of  said  merchants  as  soon  as  navigation  opened.  Held,  that 
these  documents  transferred  the  possession  and  property  of  the  pork  to 
the  purchasers.  Held,  also,  that  these  documents,  being  indorsed  and 
delivered  to  a  merchant  in  New  York  in  consideration  of  advances  of 
money  in  the  usual  course  of  trade,  transferred  to  him  the  legal  posses- 
sion of  the  property  and  made  him  an  actual  purchaser  to  the  extent  of 
his  advances. 

Held,  also,  that  an  attachment  issued  subsequently  to  said  transfer  to  said 
merchant,  at  the  instance  of  a  supposed  creditor  of  the  original  par- 
chasers,  could  not  be  maintained;  and  the  mere  fact  that  the  attachment 
issued,  was  no  evidence  of  indebtedness  to  the  attachment-plaintiff. 

The  statute  does  not  require  a  delivery  of  goods  sold  where  the  contract  is 
in  writing,  or  where  the  purchase-money,  or  a  part  of  it,  is  paid. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  replevin  com- 
menced on  the  8th  of  May  1844,  by  Edmund  T.  H.  Gib- 
son against  Martin  L.  Pierce. 

The  declaration  contains  two  counts.  The  first  states 
that  the  defendant,  on,  &c,  at,  &c,  wrongfully  took  the 
goods  and  chattels,  viz.,  375  barrels  of  mess  pork  and 
221  barrels  of  prime  pork,  of  the  plaintiff's,  of  the  value 
of  3,640  dollars,  and  unlawfully  detained  the  same.  The 
second  count  is  for  unlawfully  detaining  the  same  quan- 
tity of  other  pork  of  the  plaintiff's,  of  the  same  value. 

The  defendant  pleaded  non  cepit  to  the  first  count,  and 
nan  detinet  to  the  second.  He  also  pleaded  to  the  whole 
declaration,  property  in  the  State  Bank  of  Indiana;  pro- 
perty in  Benbridge  and  Mix;  property  in  Walker,  Rogers, 
and  Company;  property  in  the  defendant;  property  in 
McQueen  and  McKay.  There  was  also  a  plea  alleging 
that  the  property  was  in  McQueen  and  McKay,  and  stat- 
ing that  the  defendant  was  sheriff  of  Tippecanoe  county; 
that  the  State  Bank  of  Indiana  sued  out  a  writ  of  foreign 
attachment  against  the  property  of  McQueen  and  McKay; 
that  the  defendant,  by  virtue  of  said  writ,  attached  the 
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said  pork,  as  he  lawfully  might  do ;  that  he  duly  returned   NoT-  Term, 
said  writ;  and  that  the  attachment-suit  was  still  pending. '. — 

Replications  were  filed  in  denial  of  the  special  pleas.  ^C°K 

Verdict  and  judgment  for  the  plaintiff.  Oibsoh. 

The  material  facts  are  as  follow : 

On  the  28th  of  March,  1844,  Benbridge  and  Mix,  of  La- 
fayette, in  this  state,  as  agents  of  McQueen  and  McKay,  of 
Detroit,  in  Michigan,  bought  eleven  barrels  of  mess  pork 
of  /.  W.  Powers;  which  pork  was  in  the  warehouse  of 
said  Benbridge  and  Mix  at  Lafayette.  Also,  on  the  same 
day,  said  Benbridge  and  Mix,  as  agents  of  said  McQueen 
and  McKay,  bought  of  R.  and  D.  N.  Darlinton  365  bar- 
rels of  mess  pork,  and  225  barrels  of  prime  pork.  The 
pork,  thus  bought  of  Darlintons,  was,  at  the  time  of  the 
sale,  in  the  warehouse  of  Walker,  Rogers,  and  Company, 
in  Lafayette;  and  the  Darlintons  gave  to  Benbridge  and 
Mix  an  order  for  the  same  on  said  Walker,  Rogers,  and 
Company,  which  order  the  latter  verbally  accepted.  This 
pork  was  marked  with  the  letter  B.  After  such  sale, 
Walker,  Rogers,  and  Company  charged  the  storage  to  Ben- 
bridge and  Mix. 

The  whole  of  said  pork,  purchased  of  Powers  and  of 
the  Darlintons  by  Benbridge  and  Mix,  was  paid  for  with 
money  furnished  by  an  agent  of  McQueen  and  McKay. 
At  the  time  of  said  purchases,  Benbridge  and  Mix,  in  the 
name  of  McQueen  and  McKay,  took  from  the  vendors 
bills  of  parcels,  with  receipts  for  the  purchase-money; 
and,  at  the  same  time,  they,  Benbridge  and  Mix,  gave 
warehouse  receipts  to  McQueen  and  McKay  for  the  said 
pork. 

Afterwards,  on  the  17th  of  April,  1844,  McKay,  of  said 
firm  of  McQueen  and  McKay,  called  on  the  plaintiff,  Gib- 
son, at  his  store  in  the  city  of  New  York,  he,  Gibson,  be* 
ing  a  commission-merchant  there.  McKay  then  produced 
to  Gibson  the  said  bills  of  parcels  with  receipts  for  the 
purchase-money,  and  said  warehouse  receipts,  and  re- 
quested him,  Gibson,  to  make  an  advance  on  the  produce. 
Gibson  agreed  to  make  an  advance  upon  the  indorsement 
and  delivery  to  him  of  the  said  warehouse  receipts.    It 
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U©t.  Term,   waa  agreed  that  the  property  mentioned  in  the  receipts 

—  should  come  into  the  hands  of  Gibson  to  be  sold  by  him; 

I^*aE  that  he  should  deduct  from  the  proceeds  the  advances 
Gwov.  made  by  him,  with  the  expenses,  charges,  and  commis- 
sions; and  that  the  residue  should  be  subject  to  the  order 
of  McQueen  and  McKay.  The  warehouse  receipts  were 
accordingly  indorsed  by  McQueen  and  McKay  to  Gibson; 
and  the  latter  thereupon  advanced  to  the  former  3,306 
dollars  and  25  cents.  At  the  time  of  this  transaction, 
McQueen  and  McKay's  credit  and  character  in  New  York 
were  good;  and  there  is  nothing  to  show  but  that  Gibson 
acted  in  the  affair  with  good  faith. 

The  following  are  copies  of  said  papers  and  indorse- 
ments: 

"Lafayette,  Mar.  28,  1844.  Messrs.  McQueen  and  Mc- 
Kay, bot.  of  J.  W.  Powers,  eleven  barrels  of  mess  pork, 
at  $7  50— $82  50.     Rec'd  payment.—/.  W.  Powers:' 

"  Received  the  above  in  store  to  be  shipped  to  Toledo, 
so  soon  as  the  navigation  opens,  to  the  order  of  Messrs. 
McQueen  and  McKay  of  Detroit,  Michigan. — Benbridge 
and  Mix."  (Indorsed  as  follows :)  "  New  York,  April  17, 
1844.  Deliver  the  within  to  E.  T.  H.  Gibson  or  order. — 
McQueen  and  McKay" 

"Lafayette,  28  March,  1844.  Messrs.  McQueen  and 
McKay,  bot.  of  R.  and  D.  N.  Darlinton, 

"365  bis.  mess  pork,  at  7  50 2,737  50 

"225  do.  prime     do.,     5  60 1,260  00 


"3,997  50 
"  Rec'd  payment. — R.  and  D.  N.  Darlinton." 

"  Received,  Lafayette,  March  28,  1844,  the  above  pork 
in  store  to  be  shipped  on  opening  of  the  canal  naviga- 
tion to  Toledo,  to  the  order  of  Messrs.  McQueen  and  McKay, 
of  Detroit,  Michigan. — Benbridge  and  Mix"  (Indorsed  as 
follows :)  "  New  York,  April  17,  1844.  Deliver  the  within 
590  barrels  pork  to  E.  T.  H.  Gibson  or  order.  (Signed) 
McQueen  and  McKay" 

At  the  time  of  said  indorsements  by  McQueen  and  Mc- 
Kay of  said  warehouse  receipts,  they  wrote  a  letter  to 
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Ludlow  and  Babcock,  their  shipping  agents  at  Toledo,  Ohio,   Nov.  Term, 

and  delivered  the  same  to  Gibson  to  be  forwarded;  and - 

Gibson,  accordingly,  forwarded  it  by  mail.     That  letter       P*^0* 
is  as  follows :  Gnaoir. 

u  New  York,  17  April,  1844.  Messrs.  Ludlow  and  Bab- 
cock, Toledo:  Gentlemen — We  have  this  day  received  an 
advance  from  E.  T.  H.  Gibson,  Esq.,  on  the  following  lots 
of  pork,  which  you  will  please  have  the  goodness  to  de- 
liver to  his  order,  and  to  comply  with  his  instructions  rela- 
tive to  the  shipment,  viz. : 

"365  barrels  mess  pork  )   From  warehouse  of  Walker, 
"  225      do.    prime    do.  i       Rogers,  and  Co. 
"    11      do.      mess    do.    Benbridge  and  Mix. 
"  300      do.        do.      do.    Hamilton  and  Williams. 
"  350      do.        do.      do.    Hanna,  Hamilton,  and  Co. 
"  200      do.    flour,    D.  and  /.  A.  F.  Nicholls. 

"Respectfully,  Gentlemen,  your  obedient  servants. — 
McQueen  and  McKay." 

The  plaintiff,  Gibson,  having  heard  that  some  of  Mc- 
Queen and  McKay's  drafts  had  been  protested,  sent,  on 
the  23d  of  April,  1844,  one  of  his  clerics  (Hoyt)  to  attend 
to  the  shipping  of  said  pork.  Hoyt  arrived  at  Lafayette 
in  the  evening  of  the  1st  of  May,  1844.  He  could  not 
get  the  pork  mentioned  in  the  declaration,  and  which  is 
included  in  said  warehouse  receipts,  as  an  attachment  had 
been  levied  on  the  same,  on  the  last/named  day,  by  the 
defendant  as  sheriff  of  Tippecanoe  county.  The  attach- 
ment was  in  favor  of  the  State  Bank  of  Indiana  against 
McQueen  and  McKay. 

The  question  presented  by  this  case  is,  was  the  pork 
levied  on  by  the  defendant,  at  the  time  of  the  levy,  the 
property  of  Gibson? 

There  is  no  doubt  but  that  McQueen  and  McKay,  at  the 
time  of  their  indorsement  of  the  warehouse  receipts,  were 
the  owners  of  the  pork.  The  title  of  Gibson  depends 
upon  the  effect,  under  the  circumstances,  of  the  indorse- 
ment to  him  of  those  receipts.  The  effect  of  such  in- 
dorsements has  been  recently  decided  by  the  Supreme 
Court  of  the  United  States.     Gibson  v.  Stevens,  8  Howard, 
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Not.  Term,   384.    According  to  that  decision,  it  most  be  considered 

L_  that  Gibson,  to  the  extent  of  his  advances  in  this  case, 

Pl^ox  was  purchaser,  from  McQueen  and  McKay,  of  the  pork  in 
Gimov.  question;  and  that  the  legal  title  to  the  pork  was  con- 
veyed to  him  to  protect  his  advances.  The  subject  is 
fully  discussed  in  the  case  first  cited,  and  we  concur  in 
the  opinion  there  given. 

Considering  the  transaction  in  New  York  in  the  cha- 
racter of  a  sale,  the  case  is  without  difficulty.  There  is 
nothing  to  show  but  that  Gibson  acted  with  good  faith. 
The  defendant  relies  on  the  want  of  delivery  of  the  pork 
to  the  purchaser.  But  when  the  purchase  was  made  the 
pork  was  at  a  considerable  distance  from  the  place  of 
sale ;  and  there  was  no  want  of  diligence  on  Gibson's  part, 
after  his  purchase,  to  obtain  the  possession.  Besides,  a 
delivery  of  the  goods  sold  is  not  essential,  at  common 
law,  to  the  validity  of  the  sale;  nor  does  the  statute  of 
frauds  require  a  delivery,  where  the  contract  is  in  writing, 
or  where  the  purchase-money  or  a  part  of  it  is  paid. 

The  present  case  is  more  favorable  to  the  plaintiff  than 
that  of  Gibson  v.  Stevens,  above  referred  to.  In  the  case 
cited,  it  appeared  that  McQueen  and  McKay  were  indebt- 
ed to  the  attachment-plaintiff;  but  there  was  no  such  in- 
debtedness shown  in  the  case  before  us.  There  is  no- 
thing in  the  record  on  the  subject,  except  the  mere  fact  of 
the  issuing  of  the  attachment.  That  fact  is  no  evidence, 
in  this  case,  that  the  bank  was  a  creditor  of  McQueen  and 
McKay. 

There  are  here  no  creditors  of,  nor  purchasers  from, 
McQueen  and  McKay,  in  the  way  of  the  plaintiff's  claim 
to  the  property. 

We  are  satisfied  from  the  facts  of  the  case,  that  the 
judgment  for  the  plaintiff  is  right. 

Per  Curiam. — The  judgment  is  affirmed  with  b  percent. 
damages  and' costs. 

J.  Morrison  and  S.  A.  Major,  for  the  appellant. 

£.  Baird,  for  the  appellee. 


OP  THE  STATE  OP  INDIANA.  41S 

Nor.  Tern* 

McQueen  and  Another  v.  The  State  Bank  of  Indiana.      18*  *g 

An  action  for  money  bad  and  received  will  lie  where  one  man  has  obtain-    -       Tu  145   100 

ed  money  from  another  through  the  medium  of  oppression,  imposition,    OF  -rFy>TAlyAT      *J?  *I? 
extortion,  or  deceit ;  and  the  law  implies  a  promise  from  such  person  to 
return  it  to  the  lawful  owner  whose  title  to  it  cannot  be  annulled  by  the 
fraudulent  and  unjust  dispossession. 

Such  action  will  lie  where  money  has  been  received  by  mistake  of  facts, 
or  without  consideration,  or  upon  a  consideration  that  has  failed,  or 
when  money  has  been  received  under  a  special  contract  that  has  been 
rescinded. 

The  defendants  sold  to  the  plaintiff  several  bills  of  exchange  drawn  on  a 
broker  in  New  York.  The  bills  were  accepted,  but  the  sale  was  made 
by  fraudulent  representation,  and  both  the  defendants  and  broker  were 
destitute  of  property.  Suit  was  brought  a  few  days  before  the  bills 
were  payable.  Held,  that  as  the  money  sued  for  had  been  obtained  by 
fraud,  the  plaintiff  had  a  right  to  consider  the  contract  a  nullity. 

ERROR  to  the  Allen  Circuit  Court.  Tu«*Uyt 

Blackford,  J. — The  State  Bank  of  Indiana  brought  an  fggjl*r,f  7' 
action  of  assumpsit,  for  money  had  and  received,  against 
McQueen  and  McKay.  The  suit  was  commenced  by  a 
writ  of  foreign  attachment  issued  on  the  27th  of  April, 
1644.  The  defendants  pleaded  the  general  issue.  Ver- 
dict and  judgment  for  the  plaintiff. 

The  facts  necessary  to  be  noticed  are  as  follow: 
About  the  20th  of  March,  1844,  the  defendants,  resi- 
dent at  Detroit,  in  Michigan,  offered,  by  their  agent,  to 
sell  the  said  bank  at  Indianapolis  certain  bills  of  ex- 
change. The  bills  were  dated  at  Detroit,  the  28th  of 
February,  1844,  and  were  drawn  by  the  defendants  on 
one  James  Hoyland,  No.  8,  Wall  street,  New  York.  They 
were  payable  thirty  days  after  sight,  and  were  each  for 
the  payment  of  1,000  dollars.  When  this  offer  was 
made,  the  agent  handed  to  the  bank  a  letter  from  a  third 
person,  representing  the  defendants  as  of  the  highest  re- 
spectability. He  (said  agent)  showed  to  the  bank  letters 
of  said  Hoyland  to  the  defendants,  authorizing  the  draw- 
ing of  said  bills,  and  saying  they  would  be  duly  accepted 
and  paid.  The  said  agent  also  stated  to  the  bank  that 
Hoyland  was  a  man  of  high  character,  and  made  various 
other  statements  to  the  bank  calculated  to  show  that  the 
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Nor.  T«rm,    bills  were  good.    None  of  the  directors  or  officers  of  the 
bank  had  any  acquaintance  with  the  defendants  or  with 


IfoQura  Holland;  but,  in  consequence  of  said  representations, 
State  Bamk  the  bank  purchased  from  the  defendants  twelve  of  said 
bills,  and  paid  the  agent  the  full  amount  for  them,  less 
the  interest  for  forty  days. 

There  were  two  witnesses  examined  respecting  the 
payment  for  the  bills,  namely,  the  cashier  of  the  bank, 
and  said  agent  of  the  defendants.  The  cashier  says  the 
bills  were  paid  for  in  notes  of  the  bank,  which  circu- 
lated and  passed  as  money.  The  agent,  in  speaking  of 
the  amount  received  from  the  bank  for  the  bills,  always 
uses  the  term  money  or  dollars. 

A  considerable  part  of  the  money  thus  obtained  from 
the  bank,  was  laid  out  by  said  agent  in  the  purchase  of 
pork  and  flour,  by  the  direction  and  in  the  name  of  the 
defendants.  The  residue  of  the  money,  after  deducting 
travelling  expenses,  &c,  was  paid  over  by  the  agent  to 
the  defendants. 

The  bills  so  purchased  by  the  bank  (and  which  she 
produced  on  the  trial)  were  presented  to  and  accepted  by 
Hoyland,  in  New  York,  on  the  1st  of  April,  1844.  But 
when  the  bills  fell  due,  namely,  on  the  4th  of  May,  1844, 
Hoyland  was  not  to  be  found,  and  the  bills  were  protested 
for  non-payment. 

It  is  very  clear,  from  the  evidence  in  the  record,  that 
the  defendants  procured  said  money  from  the  bank  by  a 
gross  fraud.  The  most  of  the  representations  made  by 
the  defendants,  through  their  agent,  to  the  bank  to  ob- 
tain said  money,  and  by  which  representations  it  was  ob- 
tained, were  utterly  false.  The  defendants  and  Hoyland 
were  men  destitute  of  property;  and  the  bills  of  ex- 
change were  entirely  worthless. 

We  are  of  opinion  that,  according  to  the  evidence  in 
this  case,  the  action  was  rightly  sustained. 

The  bank  notes  paid  for  the  bills  of  exchange  were 
treated  by  the  parties  as  money,  and  are  expressly  called 
money  by  the  defendants9  agent  who  received,  them. 
They  may,  therefore,  as  respects  this  suit,  be  considered 
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as  money.    Pickard  v.  Bankers,  13  East,  20. — Mason  v.   Wor.  Term, 
Waste,  17  Mass.  560.  1850' 

The  circumstance  that  the  suit  was  brought  a  few  days  .^Qy™1 
before  the  bills  were  payable  is  not  material.  The  State  Bass 
money  sued  for  had  been  obtained  by  fraud,  and  the 
bank,  therefore,  had  a  right  to  consider  the  contract  rela- 
tive to  the  bills  as  a  nullity.  The  following  are  some  of 
the  cases  in  which  the  action  for  money  had  and  received 
lies:  If  one  man  has  obtained  money  from  another 
through  the  medium  of  oppression,  imposition,  extortion, 
or  deceit,  such  money  is,  in  contemplation  of  law,  money 
received  for  the  use  of  the  injured  party.  It  is  not  the 
money  of  the  wrong-doer,  he  has  no  right  to  retain  it ; 
and  the  law  therefore  implies  a  promise  from  him  to  re- 
turn it  to  the  lawful  owner,  whose  title  to  it  cannot  be 
destroyed  or  annulled  by  the  fraudulent  and  unjust  dis- 
possession. 1  Add.  on  Cont.  232.  So,  where  money  has 
been  received  by  mistake  of  facts,  or  without  considera- 
tion, or  upon  a  consideration  that  has  failed,  it  may  be 
recovered  back.  So,  money  received  under  a  special  con- 
tract that  has  been  rescinded,  may  be  recovered  in  an 
action  for  money  had  and  received.    Id.  231  to  235. 

In  the  case  before  us,  the  bills  of  exchange  were  of  no 
value,  and  the  sale  of  them  was  effected  by  fraud.  The 
bank,  therefore,  had  a  right  to  treat  the  sale  as  void,  and 
recover  back,  in  this  action,  the  money  paid.  This  doc- 
trine is  recognized  in  the  case  of  Campbell  v.  Fleming,  1 
Adol.  &  Ell.  40.  There  the  plaintiff,  in  consequence  of 
various  representations,  purchased  some  shares  in  a 
mining  company.  He  afterwards  discovered  that  the 
whole  scheme  was  a  deception,  and  sued  for  money  had 
and  received  to  recover  back  the  money  paid  for  the 
shares.  It  appeared,  however,  on  the  trial,  that  the 
plaintiff,  after  discovering  the  fraud,  had  formed  a  new 
company  by  consolidating  said  shares  with  some  other 
property,  and  sold  shares  in  the  new  company.  The 
plaintiff  failed,  but  the  opinions  of  the  judges  show  that 
he  would  have  succeeded,  had  it  not  been  for  the  trans- 
actions subsequent  to  the  discovery  of  the  fraud.    Parke, 
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Not.  Tern,    J.,  said :    "  After  the  plaintiff,  knowing  of  the  fraud,  had 

1 —  elected  to  treat  the  transaction  as  a  contract,  he  had  lost 

CoM^TOM  hig  right  of  rescinding  it;  and  the  fraud  could  do  no 
tfuTTuc.  more  than  entitle  him  to  rescind."  Patteson,  J.,  said: 
"No  contract  can  arise  out  of  a  fraud;  and  an  action 
brought  upon  a  supposed  contract,  which  is  shown  to 
have  arisen  from  fraud,  may  be  resisted.  In  this  case 
the  plaintiff  has  paid  the  money,  and  now  demands  it 
back,  on  the  ground  of  the  money  having  been  paid  on  a 
void  transaction.  To  entitle  him  to  do  so  he  should,  at 
the  time  of  discovering  the  fraud,  have  elected  to  repu- 
diate the  whole  transaction." 

The  bank,  in  the  present  case,  on  discovering  the 
fraud,  at  once  repudiated  the  transaction,  and  sued  for 
the  money  paid.  That,  we  have  no  doubt,  she  had  a 
right  to  do.  The  defendants'  objection  to  the  suit,  on  the 
ground  that  the  bills  were  not  due,  is  not  tenable.  The 
transaction  being  fraudulent,  the  plaintiff  could  treat  it 
as  void  as  well  before  as  after  the  bills  became  due,  and 
sue  for  the  money  paid  on  such  transaction,  the  considers^ 
lion  for  the  payment  having  entirely  failed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

Z.  Baird,  for  the  plaintiffs. 

/.  Morrison  and  S.  A.  Major,  for  the  defendant. 


CoMFTON  V.  NUTTLB. 

The  complainant  filed  his  bill  praying  a  specific  performance  of  the  con- 
tract entered  into  between  him  and  the  defendant,  by  which  the  latter 
bound  himself  to  execute  to  the  former  a  deed  for  certain  land  at  a  cer- 
tain time,  provided  he  obtained  a  title  thereto  himself,  or  give  the  com- 
plainant a  title-bond.  The  Court  decreed  that  the  defendant  execute 
and  deliver  a  good  and  sufficient  deed  to  the  complainant,  within  sixty 
days,  Ac.  Held,  that  the  decree  was  erroneous  as  the  bill  expressly  al- 
leged that  the  defendant  had  not  the  legal  title  to  the  land  he  contracted 
to  sell. 
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ERROR  to  the  Allen  Circuit  Court.  Nor.  Term, 

Blackford,  J. — This  was  a  bill  in  chancery  filed  in  Sep- 
tember,  1844,  by  Nuttle  against  Compton.    The  following     0o*'TOir 
are  the  material  facts  stated  in  the  bill :  Nuttl*. 

In  October  or  November,  1842,  the  parties  entered  into  a  Tuudag, 
contract  for  the  sale,  by  the  defendant  to  the  complain-  %£?***  7' 
ant,  of  a  certain  piece  of  land,  (which  the  bill  describes 
by  metes  and  bounds,)  containing  six  and  a  half  acres, 
more  or  less.    This  piece  of  land  was  part. of  a  certain 
half  quarter  section,  which  half  quarter  section,  at  the  « 

time  of  the  contract,  was  held  by  the  defendant  by  virtue 
of  a  certificate  from  the  state  of  Indiana,  only  one-fourth 
of  the  purchase-money  having  been  paid.  By  the  terms 
of  the  certificate,  the  defendant  was  to  have  a  deed  from 
the  state  for  said  half  quarter  section  at  any  time  in 
1845,  on  his  payment  of  the  residue  of  the  purchase- 
money.  The  price  to  be  given  by  the  complainant  for 
said  six  and  a  half  acres  was  eleven  head  of  hogs 
(which  were  delivered  to  the  defendant  at  the  time  of  the 
contract,)  and  two  bee-stands.  The  bee-stands  were  to 
be  delivered  in  the  spring  of  1843 ;  and,  upon  their  deli-  - 
very  at  that  time,  the  defendant,  if  he  should  have  then 
obtained  a  title  to  said  half  quarter  section,  was  to  con- 
vey the  piece  of  six  acres  and  a  half  to  the  complainant,  • 
or  if  said  title  should  not  then  have  been  obtained,  the 
defendant  was  to  make  the  complainant  "  a  title-bond  for 
said  six  and  a  half  acres  above  described."  In  the  spring 
of  1843,  the  complainant  delivered  the  bee-stands  to  the 
defendant,  and,  at  the  defendant's  request,  took  posses- 
sion of  the  six  and  a  half  acres  of  land.  The  defendant, 
however,  failed  to  obtain  a  title  from  the  state  for  said 
half  quarter  section,  and  refused  to  execute  the  title- 
bond. 

The  bill  prays  for  a  decree  for  a  specific  performance 
of  the  contract,  and  for  general  relief. 

The  defendant  answered  the  bill,  and  various  deposi- 
tions were  taken  by  the  parties. 

The  Court  decreed  that  the  defendant  should,  within 
sixty  days,  execute  and  deliver  to  the  complainant  a  good 
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IFot.  Term,  and  sufficient  deed  in  fee-simple  for  the  piece  of  land  de- 
scribed in  the  bill  by  metes  and  bounds. 

We  think  this  decree  is  erroneous.  The  defendant 
had  not,  as  the  bill  expressly  alleges,  the  legal  title  to 
the  piece  of  ground  he  contracted  to  sell,  and,  of  course, 
he  could  not  be  required  to  make  such  title  to  the  com- 
plainant. 

The  bill,  in  our  opinion,  shows  no  good  cause  for  a  de- 
cree for  a  specific  performance  of  the  contract. 

Per  Curiam.  —  The  decree  is  reversed  with  costs. 
Cause  remanded.     Costs  here. 

H.  Cooper,  for  the  plaintiff. 


Tuesday, 
January  7, 
1851. 


Lindley  v.  Downing. 

When  a  factor  receives  goods  for  sale  on  commission,  he  undertakes  to  ac- 
count for  those  he  may  sell,  and  pay  over  the  proceeds  and  to  re-deliver 
the  residue  on  demand. 

If  he  make  a  wrong  use  of  the  goods  he  may  be  sued  in  special  assumpsit 
on  his  promise  to  perform  his  duty,  or  in  case  for  his  non-performance 
of  that  duty. 

f  there  has  been  a  tortious  conversion  of  the  goods,  or  a  refusal  to  deliver^ 
them  on  demand,  when  they  might  have  been  delivered,  trqyer_will  lie. 
factor  will  not  be  liable  to  a  suit  for  goods  sold  and  delivered  in  conse- 
quence merely  of  an  unauthorized  disposition  of  the  goods. 
A  suit  on  contract  cannot  be  sustained  by  proof  of  a  different  contract  from 

that  described  in  the  declaration. 
In  a  suit  for  goods  sold  and  delivered,  evidence  that  the  defendant  re- 
ceived the  goods  to  sell,  as  the  plaintiff's  agent,  and  had  sold  them  and 
received  the  price  is  inadmissible. 

ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Downing  against  Lindley  and  Russell.  The  process 
was  served  on  Lindley,  and  returned  "  not  found"  as  to 
Russell, 

The  declaration  contains  two  counts.  The  first  count 
states  that  the  plaintiff,  on,  <fcc,  at,  &c,  delivered  to  the 
defendants,  as  partners  and  commission-merchants,  a  cer- 
tain quantity  of  lumber,  &c,  to  be  sold  for  the  plaintiff's 
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use ;  that  the  defendants  promised  the  plaintiff  to  sell  the    Nov-  Term, 
lumber  for  him,  and  pay  over  to  him  the  proceeds  of.  the 


LlNDLIT 

T. 


sale  on  demand ;  that  the  defendants  sold  the  lumber  for 

the  sum  of,  &c;  but  that  though  they  were  on,  &c,  at,     Dowmico. 

&c.,  requested  to  pay,  &c,  they  had  refused  to  do  so. 

The  second  count  is  for  goods  sold  and  delivered  and 
money  -had  and  received. 

The  defendant,  Lindley,  pleaded  the  general  issue. 

Verdict  for  die  plaintiff;  motion  for  a  new  trial  over- 
ruled; and  judgment  on  the  verdict. 

The  transcript  contains  all  the  evidence  given  in  the 
cause. 

The  Court,  on  the  trial,  instructed  the  jury  as  follows : 

"  That  if  the  defendants  had  received  the  lumber  in 
question  as  factors,  and  had  put  the  same  into  the  hands 
of  other  merchants  for  sale  without  the  assent  of  the 
plaintiff,  the  defendants  were  liable  in  this  action  as  for 
goods  sold  and  delivered  for  so  doing ;  and  that  they  were 
liable  for  such  sum  as  the  lumber  afterwards  sold  for  by 
the  merchants  in  whose  hands  it  was  placed,  and  also 
interest  upon  that  sum  after  the  demand." 

That  instruction  was  excepted  to  by  the  defendant;  and 
we  think  it  ought  not  to  have  been  given. 

The  instruction  was  not  applicable  to  the  case,  as  there 
was  no  evidence  whatever  that  the  defendants  delivered 
the  lumber  to  any  other  person  for  sale.  The  evidence 
indeed  was,  that  the  plaintiff  himself  delivered  the  lum- 
ber to  other  merchants,  namely,  to  Roper  and  Smith,  with  ' 
orders  to  sell  the  same  for  him,  and  deliver  over  the  pro- 
ceeds to  the  defendants  as  his,  the  plaintiff's,  agents. 

But  were  the  instruction  relevant,  it  would  still  be  ob- 
jectionable. Where  a  factor  receives  goods  for  sale  on 
commission,  he  undertakes  to  account  for  those  he  may 
sell  and  pay  over  the  proceeds,  and  to  re-deliver  the  resi- 
due on  demand.  If  he  make  a  wrong  use  of  the  goods, 
he  may  be  sued  in  special  assumpsit  on  his  promise  to 
perform  his  duty,  or  in  case  on  tort  for  the  non-perform- 
ance of  that  duty.  If  there  have  been  a  tortious  conver-N 
sion  of  the  goods,  or  a  refusal  to  deliver  them  on  demand  ) 
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Her.  Temy^Vhen  they  might  have  been  delivered,  trover  will  lie. 
1850. 


_  Russell  on  Factors,  270,  271.    Bat,  in  no  event,  can  such 
°M^OM     factor  be  liable,  in  consequence  merely  of  an  unauthor- 
Thb  Board  of  ixed  disposition  of  the  goods,  to  a  suit  for  goods  sold  and 
or  Rax-   delivered.    A  suit  on  contract  cannot  be  sustained  by 
(JJJJjJ^      proof  of  a  different  contract  from  that  described  in  the 
declaration.    It  has  been  decided  that,  in  a  suit  for  goods 
sold  and  delivered,  evidence  that  the  defendant  received 
the  goods  to  sell  as  the  plaintiff's  agent,  and  that  the  de- 
fendant had  sold  them  and  received  the  price,  was  inad- 
missible.   Holland  v.  Hopkins,  2  Bos.  <fc  Pull.  243.    The 
same  doctrine  is  recognized  in  Miller  v.  Newman,  4  Mann. 
&  Grang.  646.    In  the  case  supposed  by  the  Court,  there- 
fore, the  defendants  would  not  be  liable  as  for  goods  sold 
and  delivered. 

We  have  examined  the  evidence,  and  are  of  opinion  it 
does  not  sustain  the  verdict. 

Per  Curiam. — The  judgment  is  reversed  and  the  ver- 
dict set  aside  with  costs.  Cause  remanded  for  another 
trial.    Costs  here. 

/.  P.  Usher  and  W.  D.  Griswcld,  for  the  plaintiff. 
R.  W.  Thompson,  for  the  defendant. 


Hbaoton  v.  The  Board  of  Commissioners  op  Randolph 

County. 

The  commissioners  of  Randolph  county  made  an  order  directing  the  coun- 
ty agent  to  lay  off  a  certain  portion  of  the  public  ground  belonging  to 
said  county,  in  the  town  of  Winchester,  into  lote,  and  advertise  and  sell 
them  to  the  highest  bidders.  The  plaintiff  and  others  remonstrated,  al- 
leging they  were  the  owners  of  lots  adjacent  to  said  ground ;  that  they 
had  purchased  said  lots  with  the  expectation  of  enjoying  the  free  use 
of  said  ground  as  a  commons  for  which  it  was  intended;  and  that  the 
right  to  the  use  thereof  was  an  incorporeal  hereditament,  Ac.  The 
Court  refused  to  rescind  the  order  of  sale.  The  land  on  which  the  town 
is  situated  was  deeded  to  the  county  agent  for  the  use  of  the  county.  The 
original  town  plat  was  lost,  but  the  county  agent  who  had  held  that  ap- 
pointment since  the  organisation  of  the  county,  testified  that  he  never 
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was  directed  to  lay  off  said  ground  as  a  public  commons,  and  it  was  not    Nor.  Term, 
done  on  the  original  plat,  which  was  lost.    The  ground  was  never  used        1850. 


for  any  other  purposes  than  other  uninclosed  ground  belonging  to  indi-       Hkastojt 
viduals.    Held,  that  the  ground  had  not  been  dedicated  for  common  use.  v. 

The  Boamd  or 

ERROR  to  the  Randolph  Circuit  Court.  kbs  of  Rah- 

Smtth,  J.— At  the  September  term,  1846,  of  the  board  of       *££ 
oonmissioners  of  Randolph  county,  the  said  board  made 
an  order  directing  Paul  W.  Way,  county  agent,  to  lay  off  j^Jlnil, 
the  ground,  belonging  to  said  county,  on  the  west  front  of  1851> 
the  town  of  Winchester,  into  lots,  and  to  advertise  and 
sell  such  lots  to  the  highest  bidders. 

At  the  next  succeeding  term  the  plaintiff  in  error,  with 
several  others,  presented  a  remonstrance  against  the  sale 
of  said  ground,  alleging  that  they  are  owners  of  the 
lots  adjacent  to  and  adjoining  the  land  so  ordered  to  be 
sold;  that  said  land  was  intended  for  the  common  use  of 
the  inhabitants  of  the  town ;  that  they  had  purchased 
said  lots  with  the  expectation  that  they  would  be  permit- 
ted to  enjoy,  unmolested,  the  free  use  of  said  commons ; 
and  that  the  right  to  the  use  thereof  is  an  incorporeal 
hereditament  appurtenant  to  their  said  lots. 

The  remonstrants  then  moved  the  board  to  rescind  the 
order  of  sale,  which  motion  was  overruled. 

The  papers  were  then  filed  in  the  Circuit  Court,  on  ap- 
peal, where  the  cause  was  heard  on  the  evidence  adduced 
by  the  parties,  and  the  motion  to  have  the  order  of  sale 
rescinded  was  again  overruled. 

The  plaintiff  in  error  now  brings  the  cause  to  this 
Court,  assigning  for  error,  that  the  Circuit  Court  ought  to 
have  directed  the  order  of  sale  to  be  rescinded. 

The  evidence  is  contained  in  a  bill  of  exceptions.  It 
appears  that  the  land  upon  which  the  town  of  Winchester 
is  situated,  including  the  land  in  controversy,  was  con* 
veyed  to  Paul  W.  Way,  county  agent,  for  the  use  of  the 
county  of  Randolph,  by  four  deeds,  the  first  of  which  is 
dated  in  1819,  and  the  last  in  1829. 

Mr.  Way,  who  had  been  county  agent,  or  had  acted  as 
such,  from  the  organization  of  the  county,  in  the  year 
1818,  made  a  plat  of  the  in-lots  of  said  town  and  hand- 
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No*.  Term,   ed  it  to  the  deputy-recorder  of  the  county.     He  after- 
wards made  a  plat  of  the  out-lots,  and  at  a  third  period 


Hbiston 

V. 


made  a  plat  of  the  whole  town. 


Tb«  Boajld  or  Jeremiah  Smith  testified  that,  in  1833,  he  was  acting  as 
■u  or  Rait-  deputy-recorder  of  deeds,  and  had  become  the  owner  of 
c^^  some  of  the  town  lots;  and  finding  that  none  of  said 
plats  had  ever  been  recorded,  and  that  the  originals 
could  not  be  found  in  the  recorder's  office,  he  applied  to 
the  county  agent,  who  furnished  him  with  a  plat  of  the 
town;  that  this  plat  was  imperfect  in  several  respects; 
that  among  other  defects  there  were  several  blocks  or 
spaces  on  the  plat  which  had  not  been  subdivided  into 
building  lots,  among  which  was  the  piece  of  ground  in 
question ;  that  he  inquired  of  the  county  agent  what  these 
grounds  were  intended  for,  and  was  informed  by  the  lat- 
ter that  the  land  in  question  was  intended  for  a  public 
commons;  that  he  accordingly  marked  said  space  on  the 
plat  "public  commons,"  and  having  marked  another 
space  "public  square"  upon  the  like  information,  and 
supplied  other  defects,  he  caused  the  said  plat  to  be  re- 
corded on  the  1st  of  July,  1833. 

The  plat  so  recorded  was  not  acknowledged  or  signed 
by  the  county  agent.  It  was,  however,  permitted  to  be 
given  in  evidence  with  the  accompanying  statements,  for 
the  purpose  of  proving  the  contents  of  the  original  plat 
which  was  lost  or  destroyed. 

Mr.  Way,  on  being  called  for  the  appellees,  testified 
that  the  space  in  question  was  not  marked  "public  com- 
mons" on  the  original  plat  of  the  town;  that  he  was 
never  directed  by  the  board  of,  commissioners  to  lay  it 
off  as  public  commons  and  never  did  so  lay  it  off;  that  it 
was  covered  with  woods  when  the  plat  was  made,  and  it 
was  thought  inadvisable  to  sell  it  until  it  became  more 
valuable. 

It  was  further  proved  that  the  said  ground  had  been  un- 
inclosed  since  the  year  1822,  and  had  been  used  by  the 
citizens  for  grazing,  &c,  but  it  did  not  appear  that  it 
was  used  in  any  other  manner,  or  for  any  other  purposes, 
than  other  uninclosed  property  belonging  to  individuals. 
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This  was  the  substance  of  the  evidence  given.    We    tf<>v-  Term, 


think  it  affords  no  ground  for  the  claim  set  up  by  the 
plaintiff  in  error,  that  the  land  in  question  had  been  de- 


1850. 


Bbower 
v. 

dicated  to  the  common  use  of  the  owners  of  other  lots  in     O'Bnnr. 
the  town. 


Per  Curiam. — The  judgment  is  affirmed  with  costs. 
B.  McClelland,  for  the  plaintiff. 
D.  Kilgore,  for  the  defendants. 


nra 
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Brower  v.  O'Brien. 

Where  a  vacancy  occurs  in  the  office  of  the  clerk  of  the  Circuit  Court,  the 
judges  thereof  hare  the  power  to  appoint  a  clerk  pro  tempore,  until  the 
next  annual  election,  or  until  an  appointment  can  be  regularly  made, 
and  for  no  longer  time. 

The  form  of  the  certificate  given  to  such  appointee  is  immaterial,  as  it  can 
confer  no  rights  on  him  which  the  Court  is  not  authorised  to  confer. 

The  clerk  of  the  Circuit  Court  is  ex  officio  the  clerk  of  the  board  of  can- 
vassers. 

The  duties  of  the  board  of  canvassers  and  the  clerk  in  making  out  the 
statement  of  the  votes  given,  the  persons  elected,  Ac.,  are  ministerial. 
They  are  not  to  consider  any  question  relative  to  the  validity  of  the  elec- 
tion held,  but  to  cast  up  the  votes  given  for  each  person  from  the  proper 
election  documents,  and  to  declare  the  person  who,  upon  the  face  of 
those  documents,  appears  to  have  received  the  highest  number  of  votes 
given,  duly  elected  to  the  office  voted  for. 

The  writ  of  mandamus,  when  it  is  used  to  place  a  person  in  possession  of 
an  office,  confers  no  right.  It  merely  places  him  in  possession  to  enable 
him  to  assert  his  right,  which  in  some  instances  he  could  not  otherwise  do. 

In  this  case,  the  object  of  the  mandamus  was  to  compel  the  person  in  pos- 
session of  the  office  to  perform  an  act  pertaining  to  the  office,  which  it 
was  his  duty  to  perform  irrespective  of  any  question  of  rights  between 
the  parties,  but  which  was  necessary  to  place  the  defendant  here  in  a 
position  to  assert  his  rights.  Held,  that  the  mandamus  was  rightly  is- 
sued. 

The  name  of  the  state  is  only  nominally  used  in  a  writ  of  mandamus.  It 
is  a  civil  remedy. 

APPEAL  from  the  Dearborn  Circuit  Court.  Friday, 

Smith,  J. — At  the  October  term  of  the  Dearborn  Circuit  i85i"ary    ' 
Court,  in  1850,  O'Brien  filed  an  affidavit,  stating  he,  be- 
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For.  Term,   ing  lawfully  eligible,  was,  at  the  general  election  held  in 

: —  August,  1850,  duly  elected  clerk  of  the  Dearborn  Circuit 

T  n  Court,  to  fill  the  vacancy  occasioned  by  the  resignation  of 
O'B^w.  William  V.  Cheek,  the  late  clerk.  That  he  (O'Brien)  and 
one  Raymond  were  the  only  candidates  for  said  office  of 
clerk  at  said  election,  and  that  he  (O'Brien)  received  1579 
votes,  and  Raymond  received  1307  votes.  That  at  the 
proper  time  after  said  election,  the  officers  to  whom  the 
certificates,  poll-books,  and  tally-papers  made  thereat 
were  delivered,  met  at  the  court-house  in  said  county  and 
were  duly  organized  a  board  of  canvassers.  That  said 
board  of  canvassers  then  and  there  proceeded  to  estimate 
the  votes  of  said  county,  a  statement  of  which  was  drawn 
up  by  Brower,  the  then  clerk  of  the  Circuit  Court,  acting  as 
clerk  of  the  said  board  agreeably  to  the  statute  in  such 
cases  made  and  provided,  containing  the  names  of  the  per- 
sons voted  for,  the  office  which  each  person  was  voted  for, 
the  number  of  votes  given  in  each  township  for  each  of 
such  persons,  the  number  given  each  in  said  county,  and 
the  aggregate  number  of  votes  given,  which  statement  was 
signed  by  the  members  of  the  board  of  canvassers,  and, 
with  the  certificates,  poll-books,  and  tally-papers,  deliv- 
ered to  the  said  clerk  to  be  by  him  filed  and  kept  in  his 
office,  agreeably  to  the  statute ;  and  that,  therefore,  he 
(OBrien)  was,  by  the  said  board  of  canvassers,  declared 
duly  elected  clerk  of  said  Court,  if  there  was  a  vacancy  in 
the  office,  he  having  received  the  highest  number  of  votes 
polled  for  said  office  at  said  election. 

The  affidavit  further  states,  that  although  no  notice  was 
given  that  his  said  election  would  be  contested;  and  al- 
though more  than  twenty  days  had  elapsed  since  the  said 
board  of  canvassers  made  their  return;  and  although 
the  said  Brower,  then  and  still  being  the  acting  clerk  of 
said  Circuit  Court  under  a  pro  tempore  appointment,  was, 
by  the  affiant,  specially  requested  to  make  out  a  certi- 
fied statement,  under  the  seal  of  said  Court,  specifying 
the  number  of  votes  given  to  each  person  voted  for  for 
each  office,  and  especially  for  clerk  of  said  Court,  and 
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who  was,  by  said  board  of  canvassers,  declared  duly  elect-   Noy-  Term, 
ed  thereto,  and  to  transmit  said  statement  to  the  secretary      xoou< 


of  state,  said  Brower  refused  and  neglected  to  do  so.  &Jm 

V  • 

Upon  this  affidavit,  on  motion  of  O'Brien,  a  writ  was  CBbdw. 
issued,  in  the  nature  of  an  alternative  mandamus,  com- 
manding Brewer  to  make  out  a  certified  statement  under 
the  seal  of  the  Circuit  Court,  specifying  the  number  of 
votes  given  to  the  said  O'Brien  and  Raymond,  and  who 
was,  by  said  board  of  canvassers,  declared  duly  elected 
to  said  office  of  clerk,  and  transmit  the  same  to  the  secre- 
tary of  state  agreeably  to  the  statute  in  such  cases  made 
and  provided,  or  show  cause,  on  or  before  the  29th  day 
of  October,  instant,  why  he  should  not  do  so. 

At  the  time  thus  specified  in  the  writ  Brower  appeared, 
and,  for  return  thereto,  filed  two  pleas,  which  were  sub- 
stantially as  follow :  William  V.  Cheek  was  duly  elected 
and  commissioned  clerk  of  said  Circuit  Court  for  the  pe- 
riod of  seven  years,  commencing  on  the  14th  day  of  Feb- 
ruary y  1845,  and  ending  on  the  14th  day  of  February, 
1852.  On  the  24th  of  November,  1849,  Cheek  resigned, 
and  on  the  same  day  the  judges  of  the  Dearborn  Circuit 
Court  appointed  Brower  to  fill  the  vacancy  thus  occa- 
sioned. The  said  judges  gave  to  Brower  a  certificate  of 
appointment  in  the  following  words : 

"  State  of  Indiana,  Dearborn  county,  ss.  Be  it  remem- 
bered that  on  this  the  26th  day  of  November,  1849,  the 
judges  of  the  Dearborn  Circuit  Court  met  at  the  court- 
house in  said  county ;  present,  the  undersigned,  George 
H.  Dunn,  president  judge  of  said  Court,  and  David 
Conger,  associate  judge  of  said  Court;  and  it  being 
made  known  to  said  judges  that  John  A.  Emrie,  the 
other  associate  judge  of  said  Court,  was  not  within  said 
county  or  likely  to  return  to  it  within  any  reasonable  time, 
the  said  judges  present  did  thereupon  proceed  to  act  upon 
the  resignation  made  by  WiUiam  V.  Cheek  of  his  office  of 
clerk  of  the  said  Dearborn  Circuit  Court,  and  to  fill  the 
vacancy  thereby  created  in  said  office :  Whereupon  we, 
the  said  judges,  after  due  consideration,  do  hereby  ap- 
point Abram  Brower,  of  said  county,  to  fill  said  vacancy, 

Vol.  II.— 54 
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No*.  Term,    and  to  hold  said  office  for  the  residue  of  the  term  for 
1860'      which  said  William  V.  Cheek  was  elected. 
Bbow»         "  In  testimony  whereof  we,  the  judges  aforesaid,  have 
(VBanor.     hereunto  set  our  hands  the  day  and  year  aforesaid. 

"  G.  H.  Dunn,  Pres't  Judge  D.  C.  C. 
"  David  Conger ;  Associate  Judge." 
This  certificate  was  indorsed  as  follows : 

"  State  of  Indiana,  Executive  Department. 
"  Indianapolis,  Nov.  2lst,  1849. 
"  The  secretary  of  state  will  please  issue  a  commission, 
upon  the  within  appointment,  to  Abram  Brewer,  clerk  of 
the  Circuit  Court  of  Dearborn  county. 

«  Pari*  C.  Dunning:7 
The  usual  oath  of  office  was  also  indorsed  upon  it. 
The  pleas  allege,  that  by  virtue  of  said  appointment, 
Brower  entered  said  office,  and  that  said  appointment  stiH 
remains  unreversed,  and  not  set  aside  or  declared  void  by 
any  competent  Court. 

They  also  set  out  the  statement  of  the  board  of  can* 
vassers  relative  to  the  votes  cast  for  clerk  at  the  election 
mentioned  in  the  affidavit,  which  was  as  follows : 

"  We  further  certify  that  at  said  election  for  the  office 
of  clerk  of  the  Circuit  Court  of  the  county  of  Dearborn 
aforesaid,  Cornelius  O'Brien  received  in  Lawrenceburgk 
township  263  votes,  and  Henry  Raymond  266.  (Here  fol- 
lows a  statement  of  the  votes  given  in  each  township.) 
Making  the  total  votes  for  said  O'Brien  1579,  and  for 
Henry  Raymond  1307,  and  that  the  majority  of  said  O'Brien 
for  said  office  over  said  Henry  Raymond  was  272  votes; 
and  that  no  other  person  was  voted  for  for  said  office  of 
clerk  at  said  election ;  and  if  the  said  office  of  clerk  was 
at  the  time  of  said  election  vacant,  and  to  be  filled  at 
said  election,  we  declare  said  OBrien  duly  elected  clerk 
of  the  Dearborn  Circuit  Court;  and  if  said  office  was  not 
then  vacant  and  to  be  filled  at  said  election,  then  we  de- 
clare him  not  duly  elected  to  said  office." 

The  pleas  aver  that  no  other  statement  was  made  by 
said  board  of  canvassers,  and  that  no  certificate  declaring 
either  of  the  candidates  duly  elected  was  made  or  deliv- 
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ered  to  the  defendant,  for  which  reason  the  defendant  save    *«w.  Term, 

lft*iO 

he  ought  not  to  be  required  to  make  out  a  certified  state-  — 


ment  under  the  seal  of  the  Court,  <fcc. 

A  demurrer  was  sustained  to  these  pleas,  and  the  man-     O'Banw. 
damns  was  made  peremptory,  whereupon  the  defendant 
appealed  to  this  Court. 

It  is  contended  by  the  appellant  that  the  election  held 
in  August,  1850,  for  the  office  of  clerk  of  the  Dearborn 
Circuit  Court  was  void,  there  being  no  vacancy  which 
could  be  filled  by  such  election.  In  other  words,  he  in* 
gists  that  by  virtue  of  his  appointment  by  the  judges  of 
the  Court,  he  was  entitled  to  hold  the  office  during  the 
unexpired  term  of  Cheek,  and  not  merely  until  a  succes- 
sor to  Cheek  was  elected  at  the  next  annual  election. 

The  question  thus  raised  as  to  the  duration  or  tenure 
of  Brewer's  office  under  his  said  appointment,  depends 
upon  the  construction  to  be  given  to  the  seventh,  eighth, 
and  tenth  sections  of  the  5th  article  of  the  constitution  of 
the  state.    Those  sections  are  in  the  following  words : 

"  Sec.  7.  The  judges  of  the  Supreme  Court  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and 
eonsent  of  the  senate.  The  presidents  of  the  Circuit 
Courts  shall  be  appointed  by  joint  ballot  of  both  branches 
of  the  general  assembly;  and  the  associate  judges  of 
the  Circuit  Courts  shall  be  elected  by  the  qualified  elect- 
ors in  the  respective  counties." 

"  Sec.  8.  The  Supreme  Court  shall  appoint  its  own 
clerk,  and  the  clerks  of  the  Circuit  Courts  in  the  several 
counties  shall  be  elected  by  the  qualified  electors  in  the 
several  counties;  but  no  person  shall  be  eligible  to  the 
office  of  clerk  of  the  Circuit  Court  in  any  county,  unless 
he  shall  first  have  obtained  from  one  or  more  of  the 
judges  of  the  Supreme  Court,  or  from  one  or  more  of  the 
presidents  of  the  Circuit  Court,  a  certificate  that  he  is 
qualified  to  execute  the  duties  of  the  office  of  clerk  of  the 
Circuit  Court:  Provided,  that  nothing  herein  contained 
shall  prevent  the  Circuit  Courts,  in  each  county,  from  ap- 
pointing a  clerk  pro  tern.,  until  a  qualified  clerk  may  be 
duly  elected :  and  provided  also,  that  the  said  clerics  re- 
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Not.  Term,   gpecttvely,  when  qualified  and  elected,  shall  hold  their 
_  offices  seven  yean,  and  no  longer,  unless  re-appointed.'9 


T  "Sec.  10.    When  any  vacancies  happen  in  any  of  the 

CBww.  Courts,  occasioned  by  the  death,  resignation,  or  removal 
from  office  of  any  judge  of  the  Supreme  or  Circuit 
Courts,  or  any  of  the  clerks  of  the  said  Courts,  a  suc- 
cessor shall  be  appointed  in  the  same  manner  as  herein- 
before prescribed,  who  shall  hold  his  office  for  the  period 
which  his  predecessor  had  to  serve,  and  no  longer,  unless 
re-appointed." 

A  previous  section,  the  fourth,  declares  that  the  judges 
of  the  Supreme  Court,  the  Circuit  Courts,  and  other  infe- 
rior Courts,  shall  hold  their  offices  for  the  term  of  seven 
years. 

The  fourth,  seventh,  and  eighth  sections,  taken  toge- 
ther, provide  that  the  judges  and  clerks  of  the  several 
Courts  shall  hold  their  offices  for  the  term  of  seven  years, 
and  prescribe  the  mode  by  which  they  shall  be  elected  or 
appointed.  It  will  be  observed  that  the  words  "  elected," 
and  "  appointed,"  are  used  in  all  these  sections  in  the 
same  sense  or  as  synonymous. 

The  tenth  section  then  provides  that  when  vacancies 
shall  occur  in  any  of  these  offices,  successors  shall  be 
elected  or  appointed  in  the  same  manner  in  which  their 
predecessors  were  elected  or  appointed,  and  that  such 
successors  shall  hold  their  offices  during  the  unexpired 
term  of  their  immediate  predecessors. 

But  inasmuch  as  a  considerable  period  might  intervene 
between  the  happening  of  a  vacancy,  and  an  election  or 
appointment  to  fill  it,  in  the  manner  thus  prescribed,  and 
as  the  services  of  the  clerk  of  a  Circuit  Court  could  not  be 
dispensed  with  during  such  period  without  great  inconve- 
nience, the  first  proviso  of  the  eighth  section  seems  to 
have  been  inserted  for  the  purpose  of  enabling  the  Courts 
to  appoint  a  clerk,  in  such  cases,  pro  tempore,  or  for  the 
time  being,  until  such  an  election  or  appointment  could 
be  made. 

We  think  this  construction  is  most  consonant  with  both 
the  letter  and  spirit  of  these  constitutional  provisions. 
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Taking  this  view  of  the  provisions  of  the  constitution,   Nov-  Term, 

upon  the  resignation  of  Mr.  Cheek  there  was  a  vacancy ! 

in  the  office  of  clerk  of  the  Dearborn  Circuit  Court,  *"*■ 
which,  under  the  statute  on  the  subject  of  elections,  was  O'Ba™. 
to  be  filled  at  the  next  annual  election.  R.  S.  c.  5,  a.  1, 
s.  122.  But,  until  such  an  election  could  be  held,  the 
Court  was  authorized  to  appoint  a  clerk  for  the  time 
being,  and  such  must  be  regarded  as  the  character  of  the 
appointment  of  Mr.  Brower.  The  form  of  the  certificate 
given  to  him  is  immaterial.  That  paper  could  confer  no 
rights  upon  him  which  the  Court  was  not  authorized  to 
confer. 

The  statute  prescribing  the  duties  of  the  board  of  can- 
vassers, makes  the  clerk  of  the  Circuit  Court  of  the  pro- 
per county,  ex  officio,  the  clerk  of  said  board.  A  state- 
ment is  required  to  be  drawn  up  by  said  clerk  containing 
the  names  of  the  persons  voted  for,  the  office  for  which 
each  person  was  voted  to  fill,  the  number  of  votes  given 
in  each  township  to  each  of  such  persons,  the  number  of 
votes  given  to  each  in  the  county,  and  the  aggregate 
number  of  votes  given  altogether  as  ascertained  from 
the  poll  books. 

The  board  of  canvassers  are  also  required  to  declare 
the  person  having  the  highest  number  of  votes  given  for 
each  office  to  be  filled  by  the  votes  of  a  single  county, 
duly  elected  to  such  office,  and  such  declaration  is  to  be 
certified  by  the  board  in  the  statement  thus  required  to 
be  drawn  up  by  the  clerk. 

It  is  then  made  the  duty  of  the  clerk,  in  all  cases  in 
which  the  persons  elected  to  offices  in  any  county  are 
commissioned  by  the  governor,  and  clerks  of  the  Circuit 
Courts  are  so  commissioned,  unless  notice  shall  be  given 
that  the  election  of  such  persons  will  be  contested,  after 
ten  and  within  twenty  days  from  the  time  said  board  of 
canvassers  shall  have  made  return  of  such  election,  to 
make  out  a  certified  statement  under  the  seal  of  his  said 
Court,  specifying  the  number  of  votes  given  to  each  per- 
son voted  for  for  each  office,  and  who  has,  by  said  board 
of  canvassers  been  declared  duly  elected  thereto ;  and  to 
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Not.  Term,    transmit  the  same  by  mail  to  the  secretary  of  state  at 

1 —  Indianapolis. 

y***  It  is  also  provided  that  no  commission  shall  be  with- 
O'Brien,  held  by  the  governor,  on  account  of  any  defect  or  infor- 
mality in  the  return  of  any  election  to  the  office  of  se- 
cretary of  state  by  any  clerk  of  a  Circuit  Court,  if  it  can, 
with  reasonable  certainty,  be  ascertained  from  such  re- 
turn what  office  is  intended,  and  who  is  entitled  to  such 
commission.    R.  S.  c.  5,  a.  5  and  6. 

The  duties  of  the  clerk  are  here  plainly  marked  out; 
but  it  is  contended  it  was  not  his  duty,  in  this  case,  to 
make  a  return  of  the  election  held  for  a  clerk  of  the  Cir- 
cuit Court,  because  no  person  was,  by  the  board  of  can- 
vassers, declared  positively  and  unconditionally  elected 
to  that  office. 

With  regard  to  this  point  it  may  be  observed,  that  the 
duties  of  both  the  board  of  canvassers  and  the  clerk,  in 
making  the  statement  and  declaration  required,  are  pure- 
ly ministerial.  It  is  not  within  their  province  to  consider 
or  determine  any  questions  relative  to  the  validity  of  the 
election  held  or  of  the  votes  received  by  the  persons 
voted  for.  They  are  simply  to  cast  up  the  votes  given 
for  each  person,  from  the  proper  election  documents,  and 
to  declare  the  person  who,  upon  the  face  of  those  docu- 
ments, appears  to  have  received  the  highest  number  of 
the  votes  given,  duly  elected  to  the  office  voted  for. 

The  material  fact  to  be  declared  by  the  board  of  can- 
vassers is,  therefore,  who  received  die  highest  number  of 
votes  for  the  offices  voted  for.  In  declaring  this  they  sub- 
stantially declare  such  persons  duly  elected,  so  far  as 
their  declaration  is  of  any  consequence.  This  much  is 
declared  in  the  statement  set  out  in  the  defendant's  plea. 
That  part  of  the  statement  making  the  declaration  of  die 
board  of  canvassers  dependant  on  a  question  of  vacancy 
in  the  office,  was  improperly  inserted;  but  it  may  be  re- 
garded as  merely  surplusage,  and  it  affords  no  excuse  to 
die  clerk  for  his  neglect  or  refusal  to  make  a  return  of 
the  election  to  the  secretary  of  state. 

It  is  further  objected  to  the  proceedings  in  this  case, 
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that  as  Mr.  Brower  became  possessed  of  his  office  in  a   Nov.  Term, 

lawful  manner,  he  cannot  be  ousted  but  by  some  judicial  

proceeding  to  which  he  is  made  a  party,  and  that  the      B*^** 
writ  of  quo  warranto  is  the  proper  remedy  for  O'Brien  if     O'Bunr. 
he  wishes  to  test  his  rights  under  the  election  mentioned 
in  his  affidavit. 

To  this  it  may  be  replied  that  Mr.  Brawet^s  right  to  the 
office  claimed  by  him  is  not  necessarily  determined  by 
the  present  proceedings.  The  writ  of  mandamus  even 
when  it  is  used  to  place  a  person  in  possession  of  an  of- 
fice confers  no  right.  It  merely  places  him  in  possession 
te  enable  him  to  assert  his  right,  which  in  some  cases  he 
could  not  otherwise  do.  Str.  538. — 3  Burr.  1421. — 8 
Mod.  344.  In  the  present  instance  the  object  of  the  man* 
damns  is  to  compel  the  person  in  possession  of  the  office 
to  perform  an  act  pertaining  to  the  office,  which  it  wfui 
his  duty  to  perform  irrespective  of  any  question  of  rights 
between  himself  and  CPBrien,  but  which  is  necessary  to 
place  the  latter  in  a  position  to  assert  his  rights.  We 
have  no  doubt  that  this  is  a  case  in  which  the  writ  of 
mandamus  may  be  rightly  issued. 

The  last  objection  necessary  to  be  examined  is,  that  a 
mandamus  can  only  issue  in  the  name  of  the  state  on  the 
relation  of  the  person  prosecuting  it.  It  is  true  that  in 
England  such  writs  issue  in  the  name  of  the  king,  and 
with  us  it  is  usual  to  issue  them  in  the  name  of  the  state 
on  the  relation  of  an  individual  It  is  a  civil  remedy, 
however,  and  the  name  of  the  king  or  of  the  state  is  only 
nominally  used.  12  Peters.  Abr.  438.  If,  therefore,  the 
proceedings  should  have  been  entitled  in  the  name  of  the 
state,  they  might,  under  our  statute,  have  been  amended 
in  the  Court  below  in  that  respect,  and  no  objection  hav- 
ing been  there  made  on  that  ground,  they  should  now  be 
considered  as  having  been  so  amended.  R.  S.  c.  37,  s. 
84. 

Per  Curiam. — The  judgment  is  affirmed  with  costs,  &c. 

J.  SuBivan,  for  the  appellant. 

J.  Ryman,  for  the  appellee. 
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Not.  Term, 
1850. 

Smith 

v. 

Tn  Stats. 


Surra  v.  The  State  on  the  Relation  of  Lake,  Prosecuting 

Attorney. 

The  lair  proTides  that  the  treasurer  of  MadUon  county  shall  be  elected  for 
three  yean  and  until  his  successor  is  elected  and  qualified. 

**««**»  ERROR  to  the  Madison  Circuit  Court. 

1SE!"9  *  Perkins,  J. — This  was  an  information  filed  by  the  pro- 
secuting attorney  of  Madison  county,  in  the  name  of  the 
state,  charging  Seth  Smith  with  usurping  the  office  of  trea- 
surer of  said  county,  and  wrongfully  holding  it  to  the  ex- 
clusion of  Isaac  P.  Snelson,  who  was  lawfully  entitled  to 
the  same. 

The  parties  agreed  upon  the  facts,  and,  the  general  is- 
sue being  filed,  submitted  the  cause  to  the  Court  upon  the 
simple  question  as  to  which  of  Baid  two  persons,  claiming 
the  office,  had  the  legal  right  to  it.  The  Court  found  in 
favor  of  Snelson,  and  gave  judgment  accordingly. 

Smith  was  elected  treasurer  of  said  county  at  the  Au- 
gust election,  1847,  for  three  years  and  till  his  successor 
should  be  elected  and  qualified,  and  gave  his  bond  and 
took  the  oath  of  office  under  said  election. 

Sndson  was  elected  to  said  office  at  the  August  election, 
1850,  gave  his  bond,  took  the  requisite  oath,  and  de- 
manded possession.    Possession  of  the  office  was  denied 


The  question  in  the  case  depends  entirely  upon  the  con- 
struction of  statutory  provisions. 

The  R.  S.  of  1843,  contained  two  sections  prescribing 
the  tenure  of  office  of  county  treasurers;  the  first,  section 
18,  p.  98,  made  it  for  three  years  from  the  first  Monday  in 
March  next  succeeding  the  election,  and  until  a  successor, 
&c. ;  the  second,  section  70,  p.  192,  made  it  for  three  yean 
from  the  time  of  election,  and  until,  <fcc. 

By  an  act,  approved  January  19,  1846,  (L.  1846,  p.  18,) 
the  former  of  the  above  two  provisions  was  expressly  re- 
pealed. The  following  act  was  approved  January  21, 
I860.    (L.  1850,  p.  177.)    It  is  entitled,  "  an  act  defining 
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the  duties  of  the  treasurer  of  Madison  county  as  to  road   WoT-  Term, 
„  1850. 


"  Section  1.    Be  it  enacted  by  the  general  assembly  of      s^™ 
the  state  of  Indiana,  that  owners   of  land  in  Madison   Trs  State. 
county  may  work  out  their  road  tax  at  the  rate  of  one 
dolhtr  per  day,  at  any  time  between  the  first  day  of  June 
and  first  day  of  May  next  ensuing. 

"  Sec.  2.  Should  any  of  the  owners  of  lands  in  Modi- 
son  county  pay  to  the  treasurer  of  Madison  county  the 
amount  of  their  road  tax  in  cash  before  they  have  worked 
the  same  out,  if  at  any  time  before  the  first  day  of  May 
next  succeeding  the  payment  of  said  tax,  any  of  said 
owners  of  land  shall  present  their  road  tax  receipt  under 
the  hand  of  the  supervisor  of  the  proper  road  district,  the 
said  treasurer  shall  refund  in  money  to  said  land  owner 
the  amount  of  his  road  receipt  so  paid ;  and  section  No. 
70,  of  article  4,  of  chapter  7,  of  the  Revised  Statutes  of 
1843,  be,  and  the  same  is  hereby,  repealed,  so  far  as  the 
same  refers  to  the  county  of  Madison. 

"  Sec.  3.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage." 

Section  70,  repealed  by  this  act,  was  the  latter  of  the 
two  sections  first  mentioned  in  this  opinion,  which  pre- 
scribed the  tenure  of  the  office  of  county  treasurer; 
and  since  its  repeal  there  has  been  no  law  in  Madison 
county  fixing  the  term  for  which  a  county  treasurer  should 
be  elected,  all  former  acts  upon  the  subject  having  been 
expressly  repealed  by  section  4,  p.  1023,  R.  S.,  which  sec- 
tion is  still  in  force.  This  fact  may  render  it  somewhat 
difficult,  perhaps,  for  a  Court  to  determine  the  tenure  of 
office  of  a  treasurer  of  that  county,  elected  since  the  re- 
pealing act  of  1850,  and  might  possibly  embarrass  us  in 
declaring  the  consequence  to  the  then  incumbent,  but  for 
the  fact  that  other  statutory  provisions  were  suffered  to 
remain  in  force  in  said  county,  which,  we  think,  sufficiently 
show  that  the  legislature,  by  said  repeal,  meant  neither 
to  prolong  nor  shorten  the  time  for  which  he  was  elected, 
but  to  leave  it  entirely  unaffected.  Section  74,  R.  S.  p. 
193,  is  as  follows : 

Vol.  II.— 55 
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Nov.  Term,       «  Whenever  the  office  of  county  treasurer  shall  be- 

1860 

come  vacant  by  death,  removal  out  of  the  county,  resig- 


St^*0!I  nation,  neglect  to  give  bond,  or  from  any  other  cause,  the 
To  State,  board  of  county  commissioners,"  &c.,  "  shall  forthwith 
meet  and  appoint  some  suitable  person  to  fill  such  vacan- 
cy ;  and  the  person  so  appointed  shall,"  &c.,  "  and  shall 
hold  his  office  until  the  expiration  of  the  term  for  which 
his  predecessor  was  elected  or  appointed,  and  until,'9  &c. 

Section  4,  R.  S.  p.  122,  is  as  follows : 

"  All  vacancies  which  are  about  to  occur  in  offices,  by 
the  expiration  of  the  full  term  thereof,  proper  to  be  sup- 
plied at  a  general  election,  shall  be  supplied  at  the  gene- 
ral election  next  preceding  the  happening  of  such  vacan- 
cies." 

General  elections  are  upon  the  first  Mondays  in  August. 
R.  S.  s.  3,  supra.  The  office  of  county  treasurer  is  one 
proper  to  be  filled  at  such  general  election.    Id.  s.  1. 

Per  Curiam. — The  judgment  is  affirmed  with  costs, 

D.  Kilgore,  for  the  plaintiff. 

W.  March  and  /.  S.  Buckles,  for  the  state. 


Stwson  and  Others  v.  The  State  on  the  Relation  of 
Sampson  and  Others. — In  Error. 

THE  minutes  of  a  justice  of  die  peace,  noticing  upon 
docket  the  issuing  and  return  of  execution  are  not 
evidence  of  the  contents  of  such  execution.  Snyder  v. 
Norris,  6  Blackf.  SS.—HenJtie  r.  Go-mom,  id.  423.— Ma- 
hem  v.  Power,  id.  445. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, dtc. 

/.  5.  Aftcmrx,  for  the  plaintiffs. 

C.  H.  Test,  for  the  defendant. 
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Hoy.  Term, 

1  QFLA 

Porter  v.  The  Stats.  !_ 


An  adjourned  term  of  the  Randolph  Circuit  Court  was  held  within  three    "prac  &ta« 

months  from  the  time  fixed  for  the  regular  term  ;  at  the  adjourned  term  ~~2e~486 

the  defendant  was  indicted.    No  objection  was  made  below  to  the  regu-  ffl  ^^ 

laxity  of  the  proceedings.    Held,  that  it  will  be  presumed  that  the  ad- 
journment was  according  to  law. 

It  is  admissible  to  prove  that  after  the  defendant  was  arrested  upon  a 
charge  of  the  alleged  crime,  he  left  the  country  and  forfeited  his  re- 
cognizance. 

The  separation  of  witnesses  is  not  a  matter  of  right  but  of  faror ;  and 
when  the  order  separating  them  is  disobeyed,  it  is  still  in  the  discretion 
of  the  Court  to  permit  the  examination  of  the  disobedient  witnesses. 

While  the  Court  was  in  session,  one  of  the  jurors  left  the  box,  passed 
through  the  group  of  spectators  standing  about,  and  after  a  moment's 
stay  returned  to  the  box  again.  Held,  that  these  facts  furnished  no 
ground  for  a  new  trial. 

As  a  general  rule,  new  trials  are  not  granted  for  the  impeachment  of  wit- 
nesses or  the  admission  of  cumulative  testimony. 

ERROR  to  the  Randolph  Circuit  Court.  Monday, 

Perkins,  J. — Indictment  against  CorneUus  Porter  for  a  \^\UTy  20' 
rape  on  the  body  of  Margaret  Mayo. 

The  defendant  was  convicted. 

The  record  states  that  the  indictment  was  found  at  an 
adjourned  term  of  the  Randolph  Circuit  Court,  begun  and 
held,  &c.  To  the  finding  of  the  indictment  at  such  a 
term  the  plaintiff  in  error,  Porter,  objects.  Section  20,  p. 
625,  R.  S.  enacts  that,  "  Whenever,  from  the  prevalence 
of  disease  at  any  place  where  any  Court  is  by  law  ap- 
pointed to  be  held,  it  shall  be  deemed  dangerous  or  im- 
practicable to  hold  such  Court  at  the  time  required  by 
law,  it  shall  be  lawful  for  such  Court  to  meet  at  any  time 
during  such  term,  and  adjourn  the  same  to  a  day  not  ex- 
ceeding three  months  from  the  time  of  adjournment,  if 
deemed  expedient  to  hold  such  Court  before  the  next  re- 
gular term  thereof."  Section  22,  on  the  same  page,  pro- 
vides that  all  business,  civil  and  criminal,  shall  be  trans- 
acted at  such  adjourned  term,  as  at  the  regular  session. 
As  the  adjourned  term  in  this  case  was  held  within 
three  months  from  the  time  fixed  for  the  regular  term, 
and  no  objection  was  made  by  the  defendant  below  to  the 
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*°!'  T?m'   regularity  of  the  proceedings,  we  presume  the  adjourn- 
'  —  ment  was  according  to  law. 


T  The  state  was  permitted  to  prove  that  after  the  defend- 

Tmb  Stats,  ant  was  arrested  upon  a  charge  of  the  alleged  crime,  he 
left  the  country  and  forfeited  his  recognizance.  This  was 
proper  evidence  to  go  to  the  jury.    Ros.  Or.  Ev.  17. 

At  the  request  of  the  defendant  the  witnesses  on  the 
part  of  the  state  were  separated  before  examination. 
One  of  them,  nevertheless,  mingled  with  persons  who 
had  heard  the  testimony  of  certain  of  the  witnesses;  and, 
on  being  afterwards  herself  called  to  the  stand  (the  wit- 
ness was  a  female)  she  was  objected  to  on  account  of 
having  thus  mingled  with  said  persons.  The  Court  per- 
mitted her  to  testify.  The  separation  of  witnesses  is  not 
a  matter  of  right  but  of  favor — a  favor,  it  is  true,  rarely 
refused;  and  when  the  order  separating  them  is  dis- 
obeyed, it  is  still  in  the  discretion  of  the  Court  to  permit 
the  examination  of  a  disobedient  witness.  2d  vol.  Swa. 
Pr.  805,  and  notes. 

The  trial  lasted  two  days,  and,  at  the  adjournments  of 
the  Court,  the  jury  separated  without  objection,  under  the 
charge  of  the  Court  to  converse  with  no  one  about  the 
case;  and  on  one  occasion,  one  of  the  jurors  left  the  box, 
while  the  Court  was  in  session,  walked  out  of  the  court- 
house, passed  through  the  group  of  spectators  standing 
about,  and,  after  a  moment's  stay,  returned  to  the  box. 
There  is  no  charge  of  improper  conduct  on  the  part  of 
any  juror,  further  than  the  simple  acts  above  named  may 
have,  in  themselves,  been  improper.  These  facts  furnish 
no  ground  for  a  new  trial.  Wharton's  Am.  Cr.  L.  644, 
et  seq.— Barlow  v.  The  State,  2  Blackf.  114. 

On  the  trial,  the  principal  prosecuting  witness,  Margaret 
Mayo j  swore  that,  previous  to  the  commission  of  the  alleged 
rape,  she  had  had  but  a  slight  acquaintance  with  the  de- 
fendant, Porter,  and  had  spoken  to  him  but  once,  which  was 
upon  the  occasion  of  his  calling  at  the  house  where  she 
lived  for  a  drink.  After  the  trial  Porter  discovered  a  wit- 
ness by  the  name  of  House,  by  whom  he  could  prove  that 
he,  Porter,  and  said  Margaret,  had  spent  most  of  a  night 


OP  THE  STATE  OP  INDIANA.  487 

together,  a  short  time  before  the  alleged  commission  of  the   Nov-  Ter»» 
rape,  and  that  she  manifested  fondness  for,  and  familiari- 


ty with,  said  Porter  on  the  occasion ;  and  on  account  of     Du^IMG 
this  discovery,  as  well  as  for  other  causes,  a  new  trial  The  Nrwr  ^ 

i  mi  y«  «.  i    .  BANY    AND    °A- 

was  prayed.    The  Court  refused  it.  lem  Railroad 

As  a  general  rule,  new  trials  are  not  granted  for  the  CoMPAKY- 
impeachment  of  witnesses,  nor  for  the  admission  of  cu- 
mulative testimony.  Neither  the  affidavit  setting  forth 
this  newly  discovered  evidence,  nor  the  bill  of  exceptions 
containing  it,  shows  facte  taking  the  case  out  of  the  ope- 
ration of  the  general  rule.  It  does  not  appear  but  that 
the  defendant,  Porter,  was  able  to,  and  did,  prove  by 
other  witnesses  on  the  trial,  all  that  this  newly  discovered 
witness  proposed  to  swear  to,  and  we  should  infer  from 
the  instructions  of  the  Court  upon  the  trial  that  he  did. 
The  evidence  is  not  upon  the  record,  and  hence  we  pre- 
sume there  was  evidence  given  to  which  the  instructions 
were  applicable;  and  the  Court  instructed  the  jury  that  if 
they  believed,  from  the  evidence,  that  said  Margaret  Mayo 
had  knowingly  sworn  falsely  in  regard  to  her  acquaint- 
ance and  intimacy,  or  her  intercourse,  with  the  defend- 
ant, they  might  disbelieve  her  whole  testimony.  See  on 
this  point,  8  Blackf.  104. 

We  see  nothing  in  the  case  that  will  justify  a  reversal 
of  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  KUgore,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Dunning  v.  The  New  Albany  and  Salem  Railroad  Com- 
pany.— In  Error. 

ASSUMPSIT  by  a  corporation  on  a  subscription  of 
stock.  Plea — general  issue.  Judgment  for  the  plaintiff. 
The  plea  of  general  issue  admits  the  capacity  of  the 
plaintiff  to  sue.     Ouaga  Company  v.  Dawson,  4  Blackf. 
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Rbad 

V. 

Tux  Stati. 


Nov.  Terra,    202.— Harris  v.   Muskingum   Co.   id.  267.     The  Court 

1  fi*>0 

takes  notice  officially  of  the  public  proclamations  of  the 
Governor.     1  Greenl.  Ev.  65. 

Every  presumption  is  indulged  in  favor  of  the  legal  ex- 
istence of  a  corporation  after  it  has  gone  into  operation. 
Ang.  &  Ames  on  Corp.  506. 

The  judgment  is  affirmed  on  the  weight  of  evidence, 
with  costs,  and  1  per  cent,  damages. 

C.  Dewey,  for  the  plaintiff. 

R.  Crawford,  for  the  defendant. 


s  m 

137    351 


Monday, 
January  90, 
1851. 


Read  v.  The  State. 

Indictment  for  an  assault  and  battery  with  intent  to  murder.  The  state 
proved  that  the  defendant  had  said,  a  short  time  before  he  committed 
the  assault,  that  he  expected  to  kill  some  one  before  he  left  town.  Held, 
that  the  evidence  was  rightly  admitted  to  show  the  intention  of  the  de- 
fendant. 

A  Court  acts  as  a  presiding  officer  upon  trials,  and  will  exclude  irrelevant 
matter  from  the  consideration  of  the  jury  and  restrain  the  argument  of 
counsel  from  impertinent  topics. 

ERROR  to  the  Marion  Circuit  Court. 

Perkins,  J. — This  was  an  indictment  against  Neat  Read 
for  an  assault  and  battery  with  intent  to  murder.  The 
defendant  was  convicted  and  sentenced  to  the  peniten- 
tiary. 

On  the  trial  the  Court  permitted  the  state  to  prove  that 
the  defendant  had  said,  a  short  time  before  he  committed 
the  assault,  that  he  expected  to  kill  some  one  before  he 
left  town. 

This  evidence  might  tend  to  show  the  intention  of  the 
defendant  in  making  the  assault,  and  was  rightly  ad- 
mitted. 

The  Court  gave  the  following  instruction : 

"  The  counsel  for  the  defendant  quoted  in  argument 
Self  ridge's  case  tried  at  Boston,  and  also  that  of  Noble  tried 
at  Cincinnati,  and  that  of  Gaston  tried  at  Indianapolis,  re- 


Williams 
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lying  solely  upon  the  verdicts  of  acquittal  in  these  cases.  *OT-  Term, 
The  law,  as  decided  by  Courts,  would  be  authority  to  the 
jury;  but  verdicts  are  not  authority;  and  if  they  were, 
that  of  acquittal  in  Setfridgtfs  case  would  be  doubtful  as  Thb  State. 
such,  and  the  verdict  in  the  case  of  Noble  was  manifestly 
wrong  on  the  testimony  as  raised  by  the  defendant's  coun- 
sel, and  the  verdict  in  Gaston's  case  was  clearly  wrong  on 
the  testimony  as  stated  by  the  defendant's  counsel  and 
as  heard  by  two  of  the  judges  on  the  trial,  as  in  both  of 
these  cases  the  evidence  demanded  a  conviction  of  one 
or  the  other  of  grades  of  unlawful  homicide." 

This  instruction  is  objected  to  as  asserting  an  untruth 
in  saying  that  the  defendant's  counsel  relied  alone  upon 
the  verdicts  mentioned,  and  also  as  being  impertinent. 

We  have  no  means  of  knowing  whether  it  asserts  an 
untruth,  in  point  of  fact,  or  not;  and  if  it  was  imperti- 
nent, it  was  so  because  the  introduction  of  the  verdicts 
themselves,  by  the  counsel  in  argument,  was  impertinent, 
and  hence  the  counsel  should  not  complain.  The  Court 
acts  as  a  presiding  officer  upon  trials,  and  should  exclude, 
at  least  if  requested,  irrelevant  matter  from  the  consider- 
ation of  the  jury,  and  restrain  the  argument  of  counsel 
from  impertinent  topics;  and  "it  is  within  the  province 
and  it  is  the  duty  of  the  Court,  to  disentangle  the  case 
from  any  mistakes  made  by  counsel  in  the  statement  of 
the  testimony,  and,  for  this  purpose,  re-state  and  com- 
ment upon  the  testimony."    2  Swa.  Pr.  910. 

Per  Curiam. — The  judgment  is  affirmed. 

R.  L.  Walpole  and  /.  W.  Quarks,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Wiluams  v.  The  State. — In  Error. 

ELIJAH  WILLIAMS  was  convicted  of  incest,  in  the 
Adams  Circuit  Court,  upon  the  following  charge  in  an  in- 
dictment. 
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Nov.  Term,       «  Elijah  Williams,  late  of  said  county,  on  the  first  day 
of  December,  in  the  year  of  our  Lord  one  thousand  eight 


ta  *"■    hundred  and  forty-nine,  at  the  county  of  Adam,  afore- 

MivnofoiiB.  8aid,  unlawfully  did  have  sexual   intercourse   with  his 

daughter,  Elizabeth  Williams,  the  said  Elizabeth  then  and 

there  knowing  that  she,  the  said  Elizabeth,  was  his,  die 

said  Elijah's,  daughter,"  &c. 

The  indictment  is  claimed  to  be  predicated  upon  sec- 
tion 42  of  the  R.  S.,  which  enacts  that  "if  any  father 
shall  have  sexual  intercourse  with  his  daughter,  knowing 
her  to  be  such,"  he  "  shall  be  deemed  guilty  of  incest,"  &c. 

This  indictment  is  bad  in  not  alleging  that  Williams 
had  the  intercourse  with  his  daughter,  "  knowing  her  to 
be  such,"  unless  the  word  unlawfully  iB  equivalent  to  such 
allegation.  We  think  it  is  not.  Williams  might  have 
had  the  intercourse  by  way  of  rape,  adultery,  or  fornica- 
tion, either  of  which  might  have  been  unlawful,  and  he 
still  been  ignorant  that  such  intercourse  was  with  his 
daughter.  See  Judatis  case,  38  chap,  of  Gen.,  15  to  26 
ver.  inclusive. 

This  defect,  being  available  on  demurrer  or  motion  to 
quash,  is  not  cured  by  verdict.     1  Chit.  Cr.  L.  662. 

The  judgment  is  reversed.    Cause  remanded,  <fec. 

W.  March,  for  the  plaintiff. 

D.  Wallace,  for  the  defendant. 


The  State  v.  Miskimmons. 

The  making  of  a  fence  across  a  public  highway,  is  a  public  nuisance,  and 

is  indictable  under  the  R.  S.  of  1843,  p.  974. 
If  two  statutes  be  inconsistent  with  each  other,  the  last  must  govern. 

Tuetday,  ERROR  to  the  Bartholomew  Circuit  Court. 

February  4,  Blackford,  J. — This  was  an  indictment  charging  that 
the  defendant,  Miskimnums,  on  the  2d  of  February,  1848, 
at  the  county  of  Bartholomew,  did  unlawfully  erect  a  com- 
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mon  nuisance,  by  constructing  a  fence  across  a  certain   Nor-  Term, 
highway,  &c. 

The  Court,  on  motiop  of  the  defendant,  quashed  the 
indictment. 

The  only  question  involved  in  this  case  is,  whether  the 
offence  charged  is  indictable? 

The  offence  is  a  public  nuisance  and  indictable  at  com- 
mon law.  1  Hawk.  P.  C.  112. — 4  Blacks.  167.  We  have 
a  statute  which  enacts  that  if  any  person  shall  obstruct 
any  public  road  or  way  unnecessarily,  and  to  the  hind- 
rance of  passengers,  he  shall  forfeit  a  sum  not  exceeding 
ten  dollars,  to  be  recovered  by  the  supervisor  in  an  action 
of  debt  before  any  justice  of  the  peace,  for  the  use  of  die 
highways  and  bridges  within  the  district.  R.  S.  1848,  p. 
342.  There  is  a  subsequent  provision  in  the  same  Revised 
Statutes  as  follows :  "Every  person  who  shall  erect,  or  con- 
tinue and  maintain,  any  public  nuisance,  to  the  injury  of 
all  or  any  part  of  the  citizens  of  this  state,  shall  be  fined  in 
any  sum  not  exceeding  100  dollars."  R.  S.  1843,  p.  974. 
The  making  of  a  fence  across  a  highway,  being  a  public 
nuisance,  is  embraced  by  the  last  named  statute.  There 
are,  therefore,  two  statutory  provisions  against  the  offence 
now  in  question.  It  is  not  necessary  to  decide  whether 
or  not  these  two  provisions  can  both  be  considered  in 
force.  For,  admitting  that  they  cannot,  then  the  act  mak- 
ing the  offence  indictable,  being  the  last  act  on  the  sub- 
ject, must  prevail.    Ham  v.  The  State,  7  Blackf.  314. 

We  think,  therefore,  that  the  indictment  under  consider- 
ation should  not  have  been  quashed. 

Per  Curiam. — The  judgment  is  reversed,  and  the  pro- 
ceedings subsequent  to  the  motion  to  quash  the  indict- 
ment set  aside  with  costs.  Cause  remanded,  &c.  Costs 
here. 

/.  Dunumt,  for  the  state. 

W.  Herod,  for  the  defendant. 
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Hot.  Term, 
1850. 

Bbowh 

T. 

Bum*. 


February  11, 
1851. 


Brown  and  Others  v.  Budd. 

Where  two  or  more  purchase  an  estate,  and  one  pays  the  money,  and  the 
estate  is  conveyed  to  them  both,  the  one  "who  pays  the  money  gains  nei- 
ther a  lien  nor  a  mortgage,  because  there  is  no  contract  for  either;  nor  can 
it  be  construed  as  a  resulting  trust,  as  such  a  trust  cannot  arise  at  an 
after  period.    The  only  remedy  he  has  is  to  file  a  bill  for  contribution. 

A  purchaser  with  notice  may  protect  himself  by  purchasing  the  title  of 
another  bona  fide  purchaser  for  a  valuable  consideration  without  notice. 

If  a  person  who  has  notice  sells  to  another  who  has  no  notice,  and  is  a  bo- 
na fide  purchaser,  for  a  valuable  consideration,  the  latter  may  protect  his 
title,  although  it  was  affected  with  the  equity  arising  from  notice  in  the 
hands  of  the  person  from  whom  he  derived  it 

As  a  general  rule,  inadequacy  of  consideration  alone  is  not  sufficient  cause 
for  impeaching  a  contract. 

Where  an  instrument  has  been  recorded,  the  recording  of  which  was  not 
required  by  statute,  the  record  is  no  legal  notice  of  its  contents. 

ERROR  to  the  Floyd  Circuit  Court. 

Perkins,  J.— In  March,  1847,  Gilbert  Budd  filed  his  bill 
in  chancery  in  the  Floyd  Circuit  Court  against  John  Brow* 
and  others,  alleging,  that  on  the  1st  day  of  May,  1841, 
he  and  one  James  Collins,  jim.,  purchased  of  one  Henry 
Collins  part  of  out  lot,  letter  C,  in  New  Albany,  and  agreed 
to  pay  therefor,  4,500  dollars,  by  paying  debts  to  divers 
persons  which  said  Henry  Collins  was  bound  to  pay,  to- 
wit,  James  Durndl  296  dollars  and  33  cents ;  Frederick 
Hanger  126  dollars  and  60 cents;  Jacob  LafolleU  634  dol- 
lars and  84  cents;  Josiah  Lamb  208  dollars  and  79  cents; 
John  Flicknor  203  dollars  and  25  cents ;  James  Hickman 
119  dollars  and  95  cents;  Philip  Cook  117  dollars  and  50 
cents;  the  Branch  Bank  at  New  Albany  and  the  New  Al- 
bany Insurance  Co.  609  dollars;  a  judgment  in  favor  of 
George  B.  Spurrier  for  312  dollars  and  12  cents;  one  in 
favor  of  St.  Clair  Young  for  444  dollars  and  87  cents ; 
one  in  favor  of  James  Collins,  jun.,  for  422  dollars  and  15 
cents;  and  a  debt  due  Gilbert  Budd  of  1,004  dollars  and 
58  cents;  that  they  executed  to  said  several  persons,  ex- 
cept said  Collins  and  Budd,  their  joint  and  several  pro- 
missory notes  for  the  payment  of  said  several  sums  of 
money,  five  years  after  the  date  of  said  notes,  and  there- 
upon received  a  deed  for  the  property  and  entered  into 
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possession.     They  also  executed  the  following  agree-   Soy-  Term, 
ment:  185(K 

"  Article  of  agreement  made  and  entered  into  this  first  B*™** 
day  of  May,  1841,  between  James  Collins,  jun.,  and  Gilbert  Budd. 
Buddy  both  of  Floyd  county,  Indiana,  witnesses,  that 
whereas  the  said  Collins  and  Budd  have  this  day  pur- 
chased that  part  of  out  lot,  letter  C,  between  upper  Spring 
and  upper  Elm  streets,  in  the  city  of  New  Albany,  in  the 
county  aforesaid,  and  bounded  as  follows,  to- wit,  [bound- 
aries omitted,]  for  the  sum  of  4,500  dollars,  on  which  pur- 
chase said  Collins  has  this  day  paid  422  dollars  and  15 
cents,  which  sum  the  said  Budd  agrees  to  equalize  by  pay- 
ing judgments  against  said  house  as  they  may  become 
due  and  payable,  adding  interest  on  such  payment  when 
made  to  make  it  equal  to  the  interest  on  the  sum  now 
paid  by  said  Collins.  It  is  also  further  agreed  that  after 
such  equalization,  each  of  them  is  to  advance  money  for 
payment  of  any  debt  they  have  assumed  against  said  pro- 
perty in  equal  portions ;  and  in  all  cases  where  one  ad- 
vances more  than  the  other,  the  one  advancing  most  holds 
a  lien  on  the  other's  interest  in  said  house  for  such  ad- 
vancement. It  is  also  agreed  between  the  parties  that 
the  rents  of  the  tenements  on  said  lot  are  to  be  received 
by  H.  Collins  and  applied  to  debts  in  bank  and  the  insu- 
rance office  until  the  same  are  paid  out;  and  if  the  same 
are  not  sufficient  therefor,  said  parties  are  to  advance  to 
him  a  sufficient  sum  in  equal  portions.  It  is  also  agreed 
that  said  Budd  has  a  debt  of  1 ,004  dollars  and  58  cents 
against  said  house  and  lot,  which  is  to  remain  three  years 
without  interest,  at  the  end  of  which  term  the  parties  are 
to  settle,  and  if  one  holds  more  of  the  notes  given  for 
said  property  than  the  other,  the  overplus  is  to  bear  in- 
terest until  equalized  by  the  other." 

The  foregoing  instrument  was  under  seal. 

The  bill  further  alleges  that  in  1846  Hanger,  LafolleU, 
Cook,  Hickman,  Flicknar,  and  Durnell  obtained  judgments 
on  their  notes  against  said  Budd  and  Collins,  and  being 
about  to  take  out  executions,  and  said  Collins  being  in- 
solvent, said  Budd,  plaintiff,  was  compelled  to,  and  did,  pay 


J 


444  CASES  IN  THE  SUPREME  COURT 

Hot.  Term,    off  said  judgments;  and  that,  on  the  first  day  of  January, 

I —  1846,  said  Budd  paid  to  the  bank  and  insurance  office, 

*£**  and  to  St.  Clair  Young  and  George  B.  Spurrier,  1,130  dol- 
Buds.  lars,  leaving  his,  said  Budd**,  own  claim  of  1,004  dollars 
and  58  cents  still  unpaid. 

The  bill  further  alleges  that  on  the  16th  day  of  August, 
1845,  the  sheriff  of  Floyd  county,  by  virtue  of  several 
executions  in  his  hands  against  said  Jama  Collins,  jun., 
.  and  others,  sold  the  interest  of  said  Collins  in  said  lot  to 
one  John  Brown,  who  had  notice  of  the  lien  of  said  Budd, 
and  that  said  Brown  has  subsequently  conveyed  to  others, 
having  like  notice.  The  bill  prays  that  it  may  be  decreed, 
on  the  final  hearing,  "  that  the  undivided  half  of  said 
*  property  which  belonged  to  said  James  Collins,  jun.,  on 
said  first  day  of  May,  1841,  be  sold  to  pay  to  your  orator 
[said  Budd]  the  said  sum  of  two  thousand  dollars,  and 
compel  said  occupants  to  deliver  possession  thereof  to 
the  purchaser,"  &c.  John  Brown,  who  purchased  the  lot 
at  sheriff's  sale,  made  default.  Thomas  L.  Smith,  ano- 
ther of  the  defendants,  and  the  grantee  of  said  Brown 
to  an  undivided  half  of  his  purchase,  also  made  default. 
John  Nicholson,  a  defendant,  and  the  grantee  of  the  re- 
maining undivided  half  of  said  Brown's  purchase,  an- 
swered. Louisa  F.  Kent,  a  defendant,  and  the  grantee  of 
said  Smith,  also  answered  jointly  with  her  husband,  Phi- 
neas  M.  Kent. 

Decree-  below  for  the  plaintiff. 

There  was  evidence  showing  that  Budd,  the  plaintiff, 
had  paid  a  larger  amount  towards  the  purchase  of  the 
property  than  had  Collins,  his  co-purchaser,  and  the  ques- 
tion is,  had  he  a  lien  on  the  property  for  the  excess  thus 
pgid  by  him'over  and  above  the  amount  paid  by  Collins ! 
The  simple  fact  of  his  paying  such  excess  gave  him  no 
lien.  2  Spence  Eq.  Jur.  803.— Sug.  V.  &  P.  902.  The 
article  of  agreement  between  Budd  and  Collins  stipulat- 
ing for  a  lien,  created  no  legal  one,  for  it  conveyed  no  in- 
terest in  the  property.  If  it  created  an  equitable  one, 
still,  a  sale  of  the  legal  title  to  an  innocent  bona  fide  pur- 
chaser would  divest  it.     In  this  case  Brown  was  the  pur- 
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chaser  at  the  sheriff's  sale,  and  it  is  contended  that  he    Nov- Term* 

had  notice  of  the  lien,  having  been  informed  of  it  at  the — 

said  sale.  We  are  not  satisfied,  from  the  evidence,  that  Bb^w1t 
notice  of  BudcTs  equity  was  given  to  any  one  at  that  sale;  Bros. 
(see  Faust  v.  Moorman  in  this  Court,  (1)  as  to  what  consti- 
tutes notice);  but  before  the  filing  of  this  bill  Brown  had 
conveyed  the  lot  to  Nicholson  and  Smith  and  received  pay 
for  it,  and  Smith  had  sold  and  conveyed  to  Kent  and  re- 
ceived the  consideration.  Hence,  admitting  Brown  to 
have  had  notice,  still,  if  Nicholson  and  Kent  had  not,  and 
they  are  otherwise  bona  fide  purchasers,  they  will  hold 
clear  of  the  lien.  1  Story's  Eq.  Jur.  p.  438.  There  is  no 
pretence  that  Kent  had  notice,  and  there  is  no  evidence 
that  Nicholson  had.  One  witness  testified  that  he  saw 
him  at  the  court-house  once  on  the  day  the  sheriff's 
sale  took  place;  but  he  says  there  was  a  large  collection 
of  people  there ;  Nicholson  was  not  a  bidder  at  the  sale, 
nor  is  it  stated  that  he  was  present  when  any  notice  of 
any  lien  was  given,  nor  that  he  knew  of  any.  This  surely 
does  not  bring  home  notice  to  him;  and  notice  is  denied 
in  the  answers.  No  ground  remains  on  which  an  attempt 
can  be  made  to  sustain  the  decree  below,  except  that  of 
inadequacy  of  consideration,  and,  indeed,  no  attempt  has 
been  made  here  to  sustain  it  on  that  ground.  As  a  gene- 
ral rule  inadequacy  of  consideration  alone  is  not  suffi- 
cient cause  for  impeaching  a  contract.  Chit,  on  Gont.  31, 
684. — 1  Story  Eq.  Jur.  p.  266.  In  this  case  one  or  two 
witnesses  value  the  property  at  1,800  and  2,000  dollars. 
It  sold  at  sheriff's  sale  for  400  dollars.  Brown  sold  to 
Smith  and  Nicholson  for  the  same  price,  and  Smith  sold  his  ' 
half  to  Kent  for  250  dollars.  There  is  not  a  circumstance 
proved,  or  attempted  to  be  proved,  aside  from  the  fact  of 
the  consideration,  tending  to  show  that  the  purchases 
were  not  entirely  bona  fide;  and  if,  as  was  testified  in  the 
ease  by  Mr.  Crawford,  the  property  was  incumbered  to  a 
large  amount  by  mortgages  and  judgments,  we  cannot 
say  that  the  consideration  was  inadequate  even. 

It  should  be  remembered  that  the  above  mentioned 
agreement  between  Budd  and  Collins,  was,  in  1845,  ac- 
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Dixon. 


Nov.  Term,   knowledged  and  recorded,  but  not  being  an  instrument 
°  '      required  by  statute  to  be  recorded,  the  record  of  it  was  no 
legal  notice  of  its  contents.     Caldwell  v.  Williams  et  cd.  in 
this  Court  (2). 

Per  Curiam. — The  decree  is  reversed  with  costs.   Cause 
remanded,  &c.  (3.) 

R.  Crawford,  for  the  plaintiffs. 
H.  P.  Thornton,  for  the  defendants. 

(1)  See  anUt  p.  17. 

(9)  See  1  Garter*!  Ind.  R.  405. 

(3)  Ssnni,  J.,  was  absent. 
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TVeMsy, 
februmry  11, 
1851. 


Nettleton,  Administrator  of  Dixon,  Jun.,  v.  Dixon  the  3d. 

Petition  by  A.,  the  administrator  de  bonis  non  of  B.,  stating  that  not  more 
than  100  dollars  can  be  obtained  from  the  personal  estate,  and  giving  a 
statement  of  the  debts  against  the  estate.  It  also  states  that  the  intes- 
tate died  seised  of  certain  real  estate,  leaving  C.  his  only  heir  at  law ; 
and  prays  that  he  show  cause  why  said  real  estate  should  not  be  sold  to 
pay  the  debts.  Pleas  as  follow  :  1st.  That  sufficient  goods  to  pay  the 
debts  came  to  the  hands  of  D.,  administrator  of  the  estate,  which  re- 
main unadministered;  3d.  That  sufficient  goods  to  pay  said  debts 
came  to  the  hands  of  E.,  administrator  de  bonis  non,  which  are  unadmi- 
nistered; 3d.  That  as  to  the  accounts  of  certain  of  the  creditors  men- 
tioned in  the  petition,  the  land  ought  not  to  be  sold  because  said  ac- 
counts accrued  more  than  six  years  before  the  filing  of  the  petition. 
Replications  filed.  Held,  that  the  loss  occasioned  by  the  misconduct 
and  insolvency  of  B.  must  fall  on  the  heir. 

Held,  also,  that  the  circumstance  that  the  accounts  named  in  the  third 
plea  had  accrued  more  than  six  years  before  the  filing  of  the  petition, 
does  not  show  any  laches  on  the  part  of  the  creditors ;  and  that  the  plea 
is  bad. 

ERROR  to  the  Posey  Probate  Court. 

Blackford,  J. — This  was  a  petition  filed  by  Nettleton, 
administrator  de  bonis  non  of  the  estate  of  John  Dixon, 
jun.,  deceased.  The  petition  states  that  not  more  than 
100  dollars  can  be  obtained  from  the  personal  estate. 
The  statement  in  the  petition  as  to  the  debts  against  the 
estate  is  substantially  as  follows : 
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The  estate  is  indebted  to  James  and  Carter,  as- 
signees of  a  judgment  rendered  against  it  in 
favor  of  M.  Dixon  in  the  Posey  Circuit  Court, 

on  the  12th  of  September,  1843,  for $285  02 

Interest  on  same  to  12th  July,  1848, 82  65 

To  E.  JR.  James,  on  account, • 24  68 

Barton  and  Black?*  claim, 90  54 

482  89 
Deduct  said 100  00 

Deficit, $882  89 

The  petition  states  that  the  intestate  died  seized  of 

certain  real  estate   (which  is  described),  leaving  John 

Dixon,  the  3d,  his  only  heir  at  law. 

Prayer  that  said  heir  show  cause  why  the  said  real 

estate  should  not  be  sold  to  pay  the  debts. 
There  are  three  pleas : 

1.  That  sufficient  goods  to  pay  the  debts  came  to  the 
hands  of  W.  Hancock,  administrator  of  the  estate,  which 
remain  unadministered ; 

2.  That  sufficient  goods  to  pay  said  debts  came  to  the 
hands  of  E.  Hancock,  administrator  de  bonis  non,  which 
are  unadministered; 

3.  That  as  to  the  accounts  of  James,  and  Barton  and 
Black,  the  land  ought  not  to  be  sold,  because  those  ac- 
counts accrued  more  than  six  years  before  the  filing  of 
the  petition. 

Replication  to  the  first  plea:  Sufficient  goods  to  pay 
the  debts  were  received  by  the  administrator,  W.  Han- 
cock,  who  died  before  administering  any  part  thereof. 
The  said  goods  passed  to  the  hands  of  E.  Hancock,  ad- 
ministrator de  bonis  non,  who  fully  administered  the  same 
except  806  dollars,  which  he  wasted.  The  said  E.  Han- 
cock and  his  surety  afterwards  died  insolvent.  The 
claims  due  the  estate  of  said  John  Dixon,  jun.,  will  not 
yield  more  than  100  dollars. 

Replication  to  the  second  plea:  Sufficient  goods  to 
pay  the  debts  were  received  by  said  E.  Hancock,  ad- 
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Not.  Term,    minifltrator  as  aforesaid,  which  goods  he  fully  administered 

— 1850'      except  606  dollars  which  he  wasted.    The  said  E.  Han- 

NvrnjETo*    CQCjc  an(|  jjjB  BUre^y  afterwards  died  insolvent.    The  whole 

J*aom.       means  of  said  John  Dixon,  jun.'s,  estate  will  not  exceed 
100  dollars. 


V- 


The  third  plea  and  the  replications  to  the  first  and 
eond  pleas  were  demurred  to  generally.  The  demurrers 
were  all  sustained,  and  final  judgment  was  rendered  for 
the  defendant. 

This  judgment  must  be  reversed.  Either  the  creditors 
or  heir  must  lose  in  consequence  of  the  misconduct  and 
insolvency  of  E.  Hancock  and  the  insolvency  of  his 
surety.  We  think  the  loss  should  fall  on  the  heir ;  and 
that  the  replications  are  good. 

Supposing  the  statute  of  limitations  may  be  pleaded 
in  these  cases,  still  the  third  plea  is  insufficient.  The 
circumstance  that  the  amounts  named  in  that  plea  had 
accrued  more  than  six  years  before  the  fling  of  the  petition, 
does  not  show  any  laches  on  the  part  of  the  creditors. 
They,  for  aught  shown  by  the  plea,  may  have  previously, 
and  in  proper  time,  taken  the  legal  steps  for  the  estab- 
lishment of  their  demands.  The  plea  not  showing  the 
creditors  to  be  barred,  cannot  be  valid. 

Per  Curiam. — The  judgment  is  reversed  at  the  costs  of 
the  defendant  in  error.  Cause  remanded  with  instruc- 
tions to  the  Probate  Court  to  overrule  the  demurrers  to 
the  replications  to  the  first  and  second  pleas.  Costs 
here. 

A.  P.  Hovey,  for  the  plaintiff. 
,.  /.  Pitcher,  for  the  defendant. 
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END  OF   NOVEMBER  TERM,   1850. 

%*  -  '  «         J.. 


CASES 

A.BQUED   AND   DETEEMIHED 

SUPREME   COURT    OP  JUDICATURE 

STATE   OF   INDIANA, 

AT  INDIANAPOLIS,  HAT  TERM,  1851,  IN  TEE  THIRTY-FIFTH 
TEAR  OF  THE  STATE. 


Judy  v.  Williams  and  Others. 

Court*  will  always  endeavor,  if  pouible,  to  give  effect  to  the  intention  of 
the  testator,  bat  that  intention  cannot  be  gathered  wholly  from  fact*, 
(Mere  the  will. 

Proof  that  by  a  devise  to  a  parent  the  testator  meant  a  devise  to  the  child- 
ren of  each  parent,  even  although  the  parent  was  known  to  be  dead  at 
the  time  the  will  was  made,  ii  not  admissible. 

It  ia  necessary  that  everyone  claiming  in  the  character  of  a  devisee  should 
answer  the  description  the  devisor  has  given. 

APPEAL  from  the  Jackson  Probate  Court. 

Smith,  J. — The  proceedings  in  thia  case 
menced  by  a  petition,  filed  by  the  appellant, 
tition  of  certain  real  estate.  The  petitioner 
a  devisee  under  a  will  made  by  one  John  F. 
testator,  after  bequeathing  a  lot  of  land  to  i 
and  certain  bonds  and  accounts  to  his  son  Is 
all  the  residue  of  his  real  and  personal  prop* 
the  rest  of  my  children,  to  be  equally  dividt 
them,  namely,  Mary,  DrusUla,  Deborah,  John,  Ann,  and 
Reason." 

Vol.  A.— 57 
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May  Term,       It  appeared  that  Drusilla  and  John,  two  of  the  persons 

1 —  so  named  as  devisees,  died  several  years  before  the  tes- 

™T  tator,  leaving  issue;  and  the  defendants  were  permitted 
Wiluamb.  to  prove,  by  witnesses  called  for  that  purpose,  certain 
conversations  of  the  testator,  after  the  death  of  Drusilla 
and  Johny  to  show  that  the  testator's  intention  in  naming 
them  in  his  will  was  to  devise  the  legacies,  there  devised 
in  their  names,  to  their  children.  This  testimony  was  ob- 
jected to  by  the  petitioner,  but  it  was  admitted,  and  the 
land  was  accordingly  partitioned  in  six  shares. 

The  appellant  complains  of  this  decision.  He  con- 
tends that  the  devises  to  those  persons  who  were  dead, 
are  void,  and  that  he,  as  one  of  the  four  who  was  living 
at  the  time  of  the  testator's  death,  is  entitled  to  one-fourth 
of  the  land. 

We  do  not  think  any  precedent  can  be  adduced  for  the 
admission  of  such  testimony  as  was  received  in  this  case. 
It  is  true  that,  in  the  construction  of  wills,  the  Courts  al- 
ways endeavor  to  give  effect,  if  possible,  to  the  intention 
of  the  testator,  but  that  intention  must  be  in  some  way 
manifested  by  the  will  itself.  It  cannot  be  gathered  wholly 
from  facts  dehors  the  will.  With  regard  to  the  devisee,  it 
is  necessary  that  every  one  •claiming  in  that  character 
should  answer  the  description  the  devisor  has  given.  1 
Powell  on  Dev.  309.  If  there  are  any  latent  ambiguities 
in  the  description,  in  consequence  of  which  it  would  ap- 
ply to  more  than  one  person  or  class  of  persons,  evidence 
of  extrinsic  facts  may  be  given  to  show  which  person  or 
persons  were  really  meant;  and  if  the  description  be  suf- 
ficiently certain  to  distinguish  the  person  intended  from 
all  other  persons,  any  trifling  omissions  or  mistakes  may 
be  corrected.  Thus,  if,  in  this  case,  there  had  been  any 
intention  manifested  by  the  will  to  give  to  the  children  of 
Drusilla  and  John,  respectively,  certain  portions  of  the 
estate  devised,  and  from  any  mistakes  in  naming  the  child- 
ren, or  from  any  ambiguous  terms  or  phrases  used  in  de- 
scribing them,  it  became  uncertain  whether  the  persons 
representing  themselves  as  such  were  the  persons  meant 
by  the  testator,  evidence  of  extrinsic  facts  might  have 
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been  introduced  to  prove  that  they  were.    There  are  nu-    May  Term, 

merous  cases  to  this  effect,  but  we  know  of  none  which : — 

go  so  far  as  to  authorize  the  admission  of  proof,  that  by         ™T 
a  devise  to  a  parent  the  testator  meant  a  devise  to  the     Williams. 
children  of  such  parent,  even  although  the  parent  was 
known  to  be  dead  at  the  time  the  will  was  made. 

It  is  not  a  necessary  inference,  from  the  fact  that  a  per- 
son named  as  devisee  was  dead,  that  the  testator  meant 
some  other  person,  and  we  ar6  not  authorized  to  infer  the 
meaning  of  the  testator  from  conjecture.  As  every  per- 
son is  presumed  to  know  the  law,  it  must  be  presumed 
that  he  knew  such  a  devise  would  be  void,  and  that  it  was 
his  intention  it  should  be  so.  Proof,  therefore,  that  by  a 
void  devise  to  a  deceased  person  the  devisor  meant  to 
make  a  valid  devise  to  some  other  persons,  would  be  in 
contradiction  of  the  intention  manifested  by  the  will  when 
construed  in  accordance  with  legal  principles,  and  must, 
according  to  all  established  rules,  be  inadmissible. 

It  is  said  this  presumption  is  rebutted  by  proof  that  the 
testator  was,  in  fact,  ignorant  of  the  legal  effect  of  the 
language  used  by  him,  but  it  is  this  kind  of  proof  that  is 
inadmissible.  The  law  does  not  weigh  with  precision  the 
particular  judgment  or  ability  of  each  individual,  or  re- 
strict the  making  of  wills  to  those  persons  who  are  free 
from  ignorance,  but  the  admission  of  testimony  of  this 
character  would,  in  effect,  do  so,  since  the  intentions  of 
persons  supposed  to  be  ignorant  of  the  exact  meaning  of 
legal  terms  and  phrases,  though  deliberately  and  solemnly 
expressed  in  writing,  would  be  set  aside  for  those  to  be 
gathered  from  loose  and  casual  conversations.  If  an 
estate  in  fee-simple  was  devised,  attempts  might  be  made 
to  prove  that  the  testator  was  ignorant  of  the  meaning  of 
the  terms  used  by  him,  and  meant  only  an  estate  for  life; 
and  so  in  a  thousand  other  instances,  while  after  all,  there 
might  be  no  greater  reason  to  believe  the  testator  better 
understood  the  terms  used  in  his  conversations  than  those 
in  his  will. 

The  following  cases  are  more  analogous  to  that  under 
consideration  than  any  others  we  have  seen : 


Judy 

T. 
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May  T«m,  in  Brett  and  Bigden's  case,  (Plowd.  345,)  lands  were 
.  devised  to  H.  B.,  who  died  during  the  life  of  the  testator; 
and  it  was  held  that  the  testator's  saying  to  T.  B.,  who 
was  a  son  of  H.  B.,  that  he  (T.  B)  should  have  all  the 
lands  devised  to  his  father  if  he  survived  the  testator,  was 
of  no  effect  in  law,  and  that  no  regard  ought  to  be  paid 
to  it,  inasmuch  as  it  was  not  written  in  the  will. 

In  Warner  v.  White,  the  estate  was  first  given  to  a  per- 
son and  his  heirs  who  was  the  heir  at  law,  with  remain- 
der over  to  a  stranger.  The  first  devisee  died  during  the 
life  of  the  testator,  and  in  Ireland,  where  the  case  origin- 
ated, it  was  held  the  estate  vested  in  his  heirs  in  prefer- 
ence to  the  second  devisee,  (on  the  grtitind  of  an  eventual 
intestacy,)  by  descent ;  but  the  judgment  was  unanimously 
reversed  in  England.  See  note  to  Hodgson  v.  Ambrose,  1 
Doug.  344,  1  Amer  Ed.  In  one  of  Mr.  Christian's  notes 
to  Blackstone's  Commentaries,  (Book  II,  p.  379,)  it  is 
stated  that  in  this  case  the  father  devised  his  estate  to  his 
eldest  son  and  the  heirs  of  his  body,  and,  upon  failure  of 
his  issue,  to  his  second  son  in  like  manner  in  tail;  the 
eldest  son  died  before  the  father,  leaving  several  children, 
and  the  father,  supposing  the  eldest  of  them  would  take 
under  the  devise,  made  no  alteration  in  his  will ;  the  con- 
sequence was  that  the  decision  of  the  king's  bench  in 
Ireland  was  overruled  in  the  king's  bench  and  house  of 
lords  in  England,  the  question  being  deemed  too  clear  to 
admit  of  doubt. 

We  think  that  in  the  present  case  the  evidence  com- 
plained of  was  improperly  admitted,  and  that  the  judg- 
ment admitting  the  children  of  DrusiBa  and  John  to  a  por- 
tion of  the  land,  as  devisees  under  the  will,  is  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  A.  Porter,  for  the  appellants. 

C.  L.  Dunham,  for  the  appellees. 
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May  Term, 
1851. 


KnrrNER  v.  McRae.  __ 

KlNTNB* 
▼. 

A.  told  a  tract  of  land  to  B.  The  latter  paid  a  portion  of  the  purchase*  MoBa». 
money,  gave  his  note  for  the  balance,  and  took  a  bond  conditioned 
that  a  deed  should  be  made  when  all  the  purchase-money  was  paid.  B. 
took  possession,  and  died  leaving  heirs.  The  purchase-money  being 
unpaid,  A.  filed  his  bill  to  enforce  payment  by  a  sale  of  the  land ;  a  de- 
cree was  rendered  and  the  land  sold  to  C.  A.  married  prior  to  the  said 
sale  to  C,  and  died.  Held,  that  his  widow  was  not  entitled  to  dower 
in  said  land. 

APPEAL  from  the  Harrison  Probate  Court.  Monday, 

Smith,  J. — In  1836,  Jacob  Kintner,  being  the  owner  in  ay 
fee-simple  of  a  tract  of  land,  in  Harrison  county,  sold 
the  same  to  one  Bines  at  the  price  of  429  dollars.  Bines 
paid  46  dollars  of  the  purchase-money  and  gave  his 
notes  for  the  balance,  payable  within  three  years.  KmU 
iter  gave  Bines  a  bond  conditioned  that  a  deed  should  be 
made  when  all  the  purchase-money  was  paid.  Bines 
took  possession  of  the  land,  made  improvements,  and 
continued  in  possession  until  1843,  when  he  died,  leaving 
heirs.  The  remainder  of  the  purchase-money  being  un- 
paid, Kintner  filed  a  bill  in  chancery  against  the  heirs  of 
Bines,  to  enforce  its  payment  by  a  sale  of  the  land,  and 
in  pursuance  thereof  a  decree  was  rendered  under  which 
the  land  was  sold  to  McRae,  in  September,  1845,  for  428 
dollars. 

In  1842,  Kintner  married  Rebecca,  the  present  plaintiff, 
and  he  died  in  1847,  leaving  her  his  widow.  She  now 
petitions  for  an  assignment  of  dower  in  the  tract  of  land 
then  sold  to  McRae.  The  Probate  Court  decided  that  she 
is  not  entitled  to  dower  in  this  land  and  dismissed  the 
petition. 

We  think  the  decision  of  the  Probate  Court  is  right. 
If  the  land  had  been  sold  by  Kintner  before  his  marriage, 
and  the  purchase-money  paid  by  Bines  after  the  mar- 
riage, it  wouffl  have  been  clear  of  dower ;  and  the  case 
made  by  the  facts  on  the  record  is,  substantially,  the 
same.  It  is  true  the  failure  of  Bines  to  pay  his  notes 
when  they  became  due  may  have  put  Kintner  in  a  position 


iM  CASES  IN  THE  SUPREME  COURT 

May  Term,   to  either  rescind  or  enforce  the  contract  at  his  election, 

■I  OKI 

* —  but  he  could  not  do  both,  and  he  did  enforce  payment  by 

>^H  a  suit.  The  case  stands,  then,  as  if  Bines  purchasing 
Pooubon.  the  land  before  Kmtner's  marriage,  had,  either  voluntarily 
or  upon  compulsion,  paid  a  balance  of  the  purchase- 
money  after  the  marriage.  If  he  had  done  so  he  could 
of  course  have  required  and  compelled  Kintner  or  his  re- 
presentatives to  make  him  a  title,  which  would  have  been 
clear  of  any  claim  from  dower  arising  from  such  mar- 
riage. We  do  not  see  any  reason  why  McRae>  as  the 
purchaser  of  Bines' s  interest,  sold  at  the  instance  of 
Kintner  for  the  express  purpose  of  enforcing  payment  of 
the  purchase-money,  should  not  be  entitled  to  stand  in 
the  same  position;  and  it  will  scarcely  be  contended  that 
the  vendor  of  land  who  agrees  to  give  a  credit  for  part  of 
the  purchase- money  and  to  make  a  title  when  the  whole 
shall  be  paid,  can,  by  a  marriage,  before  the  whole  pur- 
chase money  becomes  due,  impair  or  alter  his  contract 
with  the  vendee  by  incumbering  the  land  with  the  right 
of  dower. 

Per  Curiam, — The  judgment  is  affirmed  with  coats. 

W.  A.  Porter,  for  the  appellant. 

C.  Dewey,  for  the  appellee. 


Smith  v.  Ferguson  and  Another. 

Declaration  commencing  as  follows :  A.  B.  and  C.  D.  complain  of  E.  F. 
in  a  plea  of  assumpsit.  For  that  whereas  the  defendant,  on  the  10th 
day  of  April,  Ac.,  at  the  county  aforesaid  was  indebted  to  the  plaintift 
in  the  sum  of,  Ac.    Held,  that  the  declaration  was  good  on  demurrer. 

Upon  a  demurrer  being  overruled,  the  defendant  failing  to  plead  farther, 
and  interlocutory  judgment  haying  been  rendered,  the  defendant's  lia- 
bility cannot  be  contested  on  the  execution  of  a  writ  of  inquiry. 

Monday,  ERROR  to  the  Marion  Circuit  Court. 

*y    *  Smith,  J. — The  defendant  in  error  sued  the  plaintiff  in 

error  in  assumpsit.    The  declaration  is  as  follows: 
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"James  C.  Ferguson  and  Jeremy  Mansur  complain  of  H*y  Term, 

1851. 


T. 


William  Smith  in  a  plea  of  assumpsit.  For  that  whereas  . 
the  defendant,  on  the  10th  day  of  April,  1848,  at  the 
county  aforesaid,  was  indebted  to  the  plaintiffs  in  the  Hnouaow. 
sum  of  300  dollars  for  the  price  and  value  of  goods  then 
and  there  bargained  and  sold  by  the  plaintiffs  to  the  de- 
fendant at  his  request.  And  in  the  further  sum  of  300 
dollars  for  goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendant  at  his  request.  And  in  the  further  sum  of 
300  dollars  for  the  price  and  value  of  goods  then  and 
there  sold  by  the  plaintiffs  to  the  wife  of  the  defendant  at 
his  request.  And  in  the  further  sum  of  300  dollars  for 
work  then  and  there  done,  and  materials  for  the  same 
provided  by  the  defendant  at  his  request.  And  in  the 
further  sum  of  300  dollars  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiffs  on  an  account  then 
and  there  stated  between  them.  And  the  defendant  af- 
terwards, on  the  day  and  year  aforesaid,  in  consideration 
of  the  premises,  respectively  promised  the  plaintiffs  to 
pay  them  the  said  several  moneys  on  request,  yet  the  de- 
fendant although  often  requested,"  &c,  "had  failed,'* 
<fcc., "  to  the  plaintiffs'  damage,"  (fee. 

The  defendant  demurred  to  the  declaration,  assigning 
for  cause  of  demurrer,  that  "  there  is  no  direct  averment 
in  the  declaration  that  the  defendant  promised  to  pay 
said  plaintiffs." 

The  objection  made  to  the  declaration  is,  that  the  facts 
should  have  been  stated  in  positive  and  direct  terms,  and 
not  argumentatively  or  by  way  of  recital,  as  under  a 
"  whereas."  The  commencement  of  the  declaration  is 
worded  in  accordance  with  a  form  in  very  common  use, 
and  the  demurrer  was  properly  overruled. 

Upon  the  demurrer  being  overruled,  the  defendant  failed 
to  plead  further,  and  an  interlocutory  judgment  was  ren- 
dered. A  jury  was  then  called  to  assess  the  damages, 
and  a  judgment  was  rendered  upon  their  assessment  for 
112  dollars  and  60  cents. 

The  plaintiffs  proved  to  the  jury  that  a  bill  of  goods 
had  been  sold  and  delivered  by  them  to  the  wife  of  the 
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May  T«rm,    defendant,  at  specified  prices;  and  the  defendant  then 

—  offered  to  prove  that  at  the  time  of  the  sale  and  long  be- 

v  B       fore,  the  defendant's  wife  had  left  the  defendant's  resi- 
FnomoK.    dence  without  cause,  and  had  refused  to  return  or  to  live 
with  him ;  and  that  these  facts  were  known  to  the  plain- 
tiffs.   This  evidence  was  objected  to  and  excluded. 

The  evidence  thus  offered,  if  material  at  all,  could 
only  have  been  so  as  a  defence  reaching  the  merits  of 
the  action,  or  to  show  that  the  defendant  was  not  liable 
for  the  debt  sued  for.  But  his  liability  was  fixed  by  the 
judgment  on  the  demurrer,  and  could  not  be  contested  on 
the  execution  of  a  writ  of  inquiry. 

The  case  of  De  Gaillon  v.  VAigle,  1  Bos.  and  Pul. 
368,  is  in  point.  In  that  case  judgment  had  been  ren- 
dered against  the  defendant  on  demurrer,  and  on  the  exe- 
cution of  a  writ  of  inquiry,  the  plaintiff  proved  that  the 
defendant  had  acknowledged  the  debt  to  a  certain 
amount.  The  defendant,  on  the  other  hand,  offered  evi- 
dence to  prove  that  in  contracting  the  debt  she  had  acted 
only  as  agent  for  her  husband.  The  jury  was  directed 
that  if  it  was  found  the  defendant  really  acted  in  the 
transaction  of  the  affair  as  agent  for  her  husband,  they 
ought  to  find  a  nominal  verdict.  This  they  accordingly 
did. 

On  motion  to  have  the  judgment  set  aside  on  the 
ground  that  improper  evidence  was  admitted,  it  was  con- 
tended that,  although  the  demurrer  admitted  that  some- 
thing was  due,  it  was  competent  for  the  defendant  to 
show  that  the  particular  debt  proved  by  the  plaintiff  was 
contracted  by  her  as  agent  only,  and  was  not  the  debt 
admitted  by  demurrer.  But  the  Court  were  clearly  of 
opinion  that  this  evidence  ought  not  to  have  been  admit- 
ted ;  that  the  only  question  to  be  decided  by  the  jury  was 
the  amount  of  the  debt ;  and  that  the  question  whether 
the  debt  was  contracted  by  the  defendant  as  agent  of  her 
husband  or  in  her  separate  capacity,  must  be  taken  to  be 
determined  by  the  record. 

This  case  is  cited  by  the  various  text  books  and  does 
not  appear  to  have  been  doubted. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.  M*7  Term, 
damages  and  costs.  1651' 

/.  i.  Ketcham  and  R.  L.  Walpoh,  for  the  plaintiff.  Sta«  Baw 

FT.  Stewart,  for  the  defendants.  Hammo*. 


The  State  Bank  v.  Hamilton  and  Another. 

Where  representations  of  character,  6c.,  are  made  which  are  false,  and  are 
fraudulently  made  with  the  intention  to  deceive  and  defraud  the  person 
to  whom  they  are  made,  and  he  thereby  suffers,  the  party  making  such 
representations  will  be  liable. 

But  if  the  party  making  such  representations,  at  the  time  they  were  made, 
had  some  information  as  to  the  matters  stated,  and  from  the  information 
he  had  received,  he  believed  euch  statements  to  be  true,  and  they  wars 
made  without  any  fraudulent  intention  to  deceive  the  plaintiff,  he  will 
not  be  entitled  to  a  verdict. 

ERROR  to  the  Marion  Circuit  Court.  Monday, 

Smith,  J. — This  was  an  action  on  the  case  brought  by  Ma9^- 
the  plaintiff  in  error  against  the  defendants  in  error. 
The  declaration  contains  eight  counts.  The  first  count 
alleges  that  on,  &c.,  the  defendants,  fraudulently  intend* 
ing  to  deceive  the  plaintiff,  and  to  induce  the  plaintiff  to 
purchase  the  bills  of  exchange  therein  mentioned,  ad- 
dressed to  Bethuel  F.  Morris,  who  was  then  cashier  of  the 
branch  of  the  plaintiff  at  Indianapolis,  a  letter  recom- 
mending the  firm  of  McQueen  and  McKay,  of  Detroit,  as 
a  house  of  long  standing  and  the  highest  respectability, 
&c.;  that  the  plaintiff,  confiding  in  the  truth  of  the  repre- 
sentations contained  in  said  letter,  which  was  presented 
to  the  said  B.  F.  Morris  and  the  other  officers  and  direct- 
ors of  the  branch  of  the  plaintiff  at  Indianapolis,  pur- 
chased twelve  drafts,  for  1,000  dollars  each,  drawn  by 
McQueen  and  McKay  on  one  James  Hoyland,  at  New  York, 
and  in  consideration  thereof  paid  the  agent  of  McQueen 
and  McKay,  11,872  dollars;  that  said  drafts  were  not 
paid ;  and  that  all  the  representations  in  the  said  letter 
were  false  and  known  so  to  be  by  the  defendants,  where* 

Vol.  IL— 58 
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May  Term,    by  the  defendants  are  liable  to  pay  said  amount  to  the 

! —  plaintiff  in  consequence  of  their  false  and  fraudulent  re- 

AtateBaiie   presentations. 

Ruoltojt.  Some  of  the  counts  omit  the  averment  that  the  defend- 
ants knew  their  said  representations  to  be  false,  but  aver 
a  fraudulent  intent  to  deceive  the  plaintiff  by  withholding 
information  respecting  the  situation  of  the  firm  of  Mc- 
Queen and  McKay.  Other  of  the  counts  aver  that  the 
defendants  had  been  appointed  agents  to  purchase  pro- 
duce for  McQueen  and  McKay,  and  that  the  money  pro- 
cured by  the  sale  or  discount  of  the  bills  was  to  go  to  the 
defendants  for  that  purpose,  who  were  to  receive  compen- 
sation for  their  services  as  such  agents.  In  other  respects 
the  remaining  counts  are,  substantially,  similar  to  the 
first. 

The  defendants  pleaded  not  guilty,  and  on  the  trial  of 
this  issue  they  obtained  a  verdict  and  judgment. 

Several  instructions  were  given  by  the  Court  to  the 
jury,  and  some  instructions  which  the  plaintiff  requested 
the  Court  to  give  were  refused. 

The  jury  were  instructed  that  if  the  plaintiff  purchased 
the  drafts,  relying  upon  the  truth  of  the  representations 
contained  in  the  letter  of  the  defendants,  and  those  re- 
presentations, as  to  the  standing  and  respectability  of  the 
firm  of  McQueen  and  McKay \  were  false,  and  were  made 
fraudulently,  with  an  intention  to  deceive  and  defraud  the 
plaintiff,  and  the  money  advanced  for  the  drafts  was  lost, 
the  plaintiff  should  recover  the  amount  so  advanced  with 
interest;  but  if  the  defendants,  at  the  time  they  wrote  and 
delivered  the  letter,  had  some  information  as  to  the  mat- 
ters stated  in  it,  and  from  the  information  they  had  re- 
ceived they  believed  their  statements  to  be  true,  and  the 
letter  was  written  without  any  fraudulent  intention  to  de- 
ceive the  plaintiff,  the  plaintiff  would  not  be  entitled  to  a 
verdict. 

The  plaintiff  requested  the  Court  to  instruct  the  jury 
that  if  the  representations  were  false,  and  the  defendants 
did  not  know  whether  they  were  true  or  false,  but  made 
them  recklessly  and  without  any  well  grounded  reason  to 


OP  THE  STATE  OF  INDIANA.  458 

believe  them  to  be  true,  that  would  be  sufficient  evidence   M»y  Term, 

1  RSI 

of  a  fraudulent  intention  to  deceive  the  plaintiff.    The '. — 

refusal  to  give  this  instruction  and  others  containing  a  SrAT^BA,l« 
similar  principle,  namely,  that  the  making  of  such  repre-  Hmniwi. 
sentations  recklessly,  without  probable  grounds,  or  with- 
out such  information  as  would  create  in  the  minds  of  per- 
sons of  ordinary  business  capacity  a  reasonable  and  sin* 
cere  belief  of  their  truth  would  be  sufficient  evidence  of 
a  fraudulent  intent,  is  the  error  complained  of. 

The  evidence,  which  is  very  voluminous,  is  all  set  out 
in  a  bill  of  exceptions. 

It  appeared  that  the  firm  of  McQueen  and  McKay  com- 
menced business  in  the  spring  of  1842.  In  February, 
1844,  that  firm  employed  one  Bushnell  to  purchase  pro- 
duce in  this  state.  They  furnished  him  with  drafts  on 
Hoi/land  to  the  amount  of  36,000  dollars,  and  six  letters 
of  credit,  each  for  6,000  dollars,  signed  by  Hoy  land.  They 
also  furnished  Bushnell  with  a  power  of  attorney  author- 
izing him  to  transact  business  for  them,  and  with  lettere 
of  introduction  to  Hamilton  and  Williams,  the  defendants, 
and  several  other  persons. 

Bushnell,  as  the  agent  of  McQueen  and  McKay,  then 
proceeded  to  Fort  Wayne,  called  upon  the  defendants,  and 
presented  his  letter  of  introduction. 

Mr.  Williams,  one  of  the  defendants,  introduced  Bush- 
nell to  the  cashier  of  the  branch  of  the  plaintiff  at  Fort 
Wayne,  to  whom  Bushnell  offered  his  drafts.  The  said 
cashier  told  Bushnell,  in  the  presence  of  Hamilton,  that 
said  branch  would  have  been  glad  to  buy  said  drafts  if 
its  funds  applicable  to  that  kind  of  business  were  not  al- 
ready exhausted,  and  suggested  the  Indianapolis  branch 
as  one  that  would  be  likely  to  purchase.  The  defendants 
then,  at  BushneWs  request,  gave  him  letters  to  various 
persons,  and  among  others  the  letter  described  in  the 
plaintiff's  declaration,  which  was  in  the  following  words : 

"  Fort  Wayne,  March  6th,  1844. 
"  B.  F.  Morris,  Esq.,  Cashier. 

"  Dear  sir: — This  will  be  handed  you  by  Mr.  Daniel  P. 
Bushnell,  who  is  introduced  to  us  by  Messrs.  McQueen  and 
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Hxy  Term,   McKay,  of  Detroit,  as   their  confidential   agent.    Thin 
house  is  of  long  standing  and  the  highest  respectability 


State  Ba«  Mr.  B.  has  their  drafts  on  New  York  which  he  wishes  to 
Hamilton,  use  in  thjft  purchase  of  produce,  and  for  which  he  may 
wish  to  procure  Indiana  funds ;  and  as  the  branch  here  is 
not  purchasing,  he  may  visit  your  branch.  Were  we  pur- 
chasing such  drafts  we  should  take  them  with  the  highest 
confidence  of  their  being  promptly  met. 

"  Very  respectfully,  Hamilton  and  William." 

About  the  17th  of  March,  Bushnell  arrived  at  Indian- 
apolis, presented  the  letter  of  the  defendants  to  Mr.  Morris, 
and  offered  his  drafts  for  discount.  Some  three  days  af- 
terwards the  branch  of  the  plaintiff  at  Indianapolis  dis- 
counted or  purchased  twelve  of  the  drafts,  which  were 
each  for  1,000  dollars,  and  paid  Bushnell  the  proceeds, 
interest  being  deducted.  At  the  same  time  that  Bushnell 
presented  the  letter  to  the  defendants,  he  also  presented 
a  letter  from  Benbridge  and  Mix,  a  mercantile  firm  at  La- 
fayette, in  this  state,  which  last  mentioned  letter  was  be- 
fore the  directors  of  the  Indianapolis  branch  when  they 
determined  to  purchase  the  drafts  in  question.  It  ap- 
peared, however,  that  the  officers  of  the  plaintiff  were 
induced  to  purchase  the  drafts  by  the  representations  in 
the  letter  of  the  defendants  as  to  the  character  of  the 
house  of  McQueen  and  McKay,  the  defendants  being  well 
and  very  favorably  known  to  them. 

Hoyland  accepted  the  drafts  on  their  presentation  to 
him  in  the  city  of  New  Yonk,  but  before  their  maturity, 
and  during  the  month  of  April,  1644,  he  absconded;  and 
the  drafts  were  protested  for  non-payment.  About  the 
same  time  that  the  drafts  were  protested  the  firm  of  Mc- 
Queen and  McKay  became  notoriously  insolvent,  and  fell 
into  universal  discredit  in  consequence  of  this  and  other 
similar  transactions  which  came  to  light  about  the  Bame 
period. 

At  the  time  the  defendants  furnished  Bushnell  with  the 
letter  to  Mr.  Morris,  Bushnell  requested  the  defendants  to 
purchase  pork  for  him;  and  while  Bushnell  was  at  Indian- 
apolis  negotiating  the  sale  of  his  drafts  to  the  plaintiff,  the 
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defendants  did  purchase  a  quantity  of  pork  pursuant  to   May  Term, 
this  request.    On  his  return  from  Indianapolis,  BushneU 
paid  for  the  pork  so  purchased,  and  also  paid  the  defend-    foA"  Bim 
ants  170  dollars  as  commissions  for  making  the  purchase.    Hamoww- 

Up  to  this  point  there  is  no  conflict  in  the  evidence,  nor, 
except  as  to  the  proper  construction  to  be  placed  upon 
the  representations  contained  in  the  letter  of  the*  defend- 
ants, is  there  any  controversy  as  to  its  legal  effect. 

The  defendants  admit  they  are  liable  if  the  representa- 
tions made  by  them  were  fraudulent,  or  made  with  intent 
to  deceive  the  plaintiff,  but  they  contend  that  their  repre- 
sentations were  made  in  good  faith,  and  that  they  were 
in  fact  true,  the  firm  of  McQueen  and  McKay  having,  at 
the  time  the  letter  was  written,  a  genera^  reputation  as  a 
house  of  good  standing  and  high  respectability. 

On  the  other  hand,  the  plaintiff  contends  the  firm  of 
McQueen  and  McKay  did  not  then  or  ever  sustain  a  repu- 
tation justifying  the  representations  made  in  the  letter  of 
the  defendants  to  Mr.  Morris,  and  that  the  recklessness 
and  want  oi  reasonable  grounds  with  which  the  representa- 
tions were  made,  afford  sufficient  evidence  of  a  fraudu- 
lent intent. 

With  regard  to  the  information  the  defendants  had  pre- 
viously received  of  the  standing  of  the  firm  of  McQueen 
and  McKay,  it  was  proved  there  was  but  little  business 
intercourse  between  the  towns  of  Fort  Wayne  and  Detroit, 
and  that  during  the  year  1842,  the  defendants,  who  were 
manufacturing  flour  at  Fort  Wayne,  inquired  of  a  respect- 
able merchant  of  Detroit  the  name  of  a  suitable  house  in 
that  place  to  act  as  agents  for  them  in  supplying  the 
Canada  market,  and  he  recommended  to  them  the  house 
of  McQueen  and  McKay.  The  defendants  then  opened 
a  communication  with  the  last  named  firm  and  transacted 
some  business  with  them.  It  was  also  proved  that  during  . 
the  year  1848,  one  Dean  came  to  Fort  Wayne  as  the  agent 
of  McQueen  and  McKay,  bringing  with  him  a  considera- 
ble sum  of  money  and  letters  of  credit  to  the  amount  of 
10,000  dollars  for  the  purpose  of  purchasing  pork.   Dean 
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Msy  Term,    also  brought  a  letter  of  introduction  to  the  defendants 

1851  ^^ 

— ! —  from  a  respectable  firm  in  the  state  of  Michigan. 

*a«  B**       Ab  respectB  ±e  actual  8tanding  and  reputati(m  0f  the 

Hammo*.  firm  of  McQueen  and  McKay,  several  witnesses  for  the 
plaintiff  testified,  that  they  did  not  consider  that  firm  one 
of  the  highest  standing  and  respectability,  but,  on  the 
contrary,  never  had  much  confidence  in  it.  Some  of 
these  witnesses  testified  that  neither  of  the  members  of 
the  firm  had  any  capital  of  their  own  when  they  com- 
menced business,  but  they  had  previously  contracted 
debts  which  still  remained  unpaid.  The  previous  indebt- 
edness was  not,  however,  generally  known. 

On  the  other  hand  numerous  witnesses  for  the  defend- 
ant, testified  that  up  to  the  month  of  April,  1844,  when 
the  transactions  which  gave  rise  to  this  suit  became 
known,  the  firm  of  McQueen  and  McKay  was  generally 
considered  a  forwarding  and  commission  house  of  the 
first  standing  and  respectability,  and  was  so  regarded  not 
only  at  Detroit,  but  at  all  the  commercial  towns  along  the 
lakes,  the  New  York  and  Erie  canal,  and  at  the  city  of 
New  York.  Their  transactions  in  the  purchase  and  sale 
of  produce  were  very  large,  their  notes  and  bills  were 
freely  discounted  by  varions  banks,  and  several  houses 
well  known  to  be  of  the  highest  respectability,  were  in 
the  habit  of  furnishing  them  with  drafts  and  letters  of 
credit  for  very  heavy  amounts,  to  be  employed  by  them 
in  the  purchase  of  produce  for  the  Canada  markets. 

These  are  the  prominent  features  presented  by  the  tes- 
timony. We  think  there  is  abundant  evidence  that  the 
firm  of  McQueen  and  McKay  was,  at  the  time  the  letter 
of  the  defendants  to  Mr.  Morris  was  written,  generally 
considered,  at  the  points  where  they  were  known  and  had 
been  doing  business,  a  forwarding  and  commission  house 
.  of  high  standing  and  respectability.  At  that  period  no- 
thing was  known  calculated  to  militate  against  their 
credit,  except  some  transactions  which  had  accurred  be- 
fore the  formation  of  their  partnership,  and  these  were 
known  only  to  the  parties  concerned.     It  is  true  some  in- 
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dividuab   appear  to  have  entertained  an  unfavorable   X*J  T«n», 
opinion  of  them,  but  these  opinions  seem  to  have  been 
based  upon  some  personal  dislike  or  private  information, 
and  there  seems  to  be  no  reason  to  doubt  that  their  gen- 
eral  reputation  was  good. 

The  counsel  for  the  plaintiff  argue,  that  proof  that  the 
firm  of  McQueen  and  McKay  was  considered  a  house  of 
high  standing  and  respectability  as  a  fonoarding  and  a 
commission  house,  is  not  sufficient  to  sustain  the  defend- 
ants' representations,  inasmuch  as  such  a  house  may  very 
well  transact  business  with  little  or  no  capital,  while 
those  representations,  taken  in  connection  with  the  large 
amount  of  drafts  offered  to  the  plaintiff  for  discount, 
should  be  considered  as  representations  that  the  drawers 
possessed  means  or  capital  to  a  corresponding  extent. 

It  is  true  the  ability  of  a  person  to  meet  an  engage- 
ment may  depend  in  an  important  degree  upon  the 
amount  he  contracts  to  pay,  but  it  is  also  true  that  in 
commercial  transactions  it  is  a  common  practice  to  give 
credits  to  amounts  far  exceeding  the  known  wealth  or 
capital  of  the  debtors.  In  such  cases  the  credit  given  is 
frequently  based  mainly  on  the  confidence  reposed  in  the 
business  capacity  of  the  debtor  to  buy  and  sell  judicious- 
ly, and  in  his  integrity  to  make  an  honest  application  of 
the  proceeds.  If  such  confidence  is  well  founded,  the 
risk  only  extends  to  the  losses  the  speculator  may  sus- 
tain, and  which  he  may  be  unable  to  make  up  out  of  his 
own  proper  funds  after  applying  the  proceeds  of  his  sales 
to  the  payment  of  his  debt.  Business  houses  may,  there- 
fore, and,  no  doubt,  frequently  do,  enjoy  almost  unlimited 
credit  in  their  commercial  transactions  though  possessing 
but  little  actual  capital. 

The  letter  in  question  contains  no  representations  as 
to  the  amount  of  capital  possessed  by  McQueen  and  Mc- 
Kay, or  as  to  the  kind  of  business  in  which  they  were 
employed.  We  think  it  should  be  regarded  as  stating 
only  that  the  firm  was  one  of  long  standing  and  respecta- 
bility, and,  therefore,  worthy  of  credit. 

With  regard  to  the  responsibility  of  the  defendants  for 
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May  Term,   the  truth  of  their  statements,  Chief  Justice  Marshall,  in 
lft51'      delivering  the   opinion  of  the  Supreme  Court  of  the 

8m^Bai,k  United  States,  in  the  case  of  Russell  v.  Clarke's  Exrs.,  7 
Cranch,  69,  says,  in  such  correspondence,  merchants  are 
to  be  presumed  to  speak  from  that  knowledge  only  which 
is  given  by  reputation,  and  this  must  be  the  correct  rule. 
If  the  writers  of  such  letters  were  responsible  for  the  ac- 
tual verity  of  their  representations,  the  writing  a  letter  of 
introduction  or  recommendation  as  connected  with  busi- 
ness matters  would  be  a  very  dangerous  thing,  for  every 
such  letter  would  amount  to  little  less  than  a  guaranty. 

It  is  evident  that  the  letter  of  the  defendants  was  not 
intended  to  guaranty  the  payment  of  the  drafts  in  the 
hands  of  Bushnell,  if  they  should  be  purchased  by  the 
plaintiff,  and  there  is  no  reason  to  suppose  it  was  so  un- 
derstood by  the  officers  of  the  plaintiff  when  they  pur- 
chased some  of  those  drafts.  They  might  have  required 
a  guaranty,  or  they  might  have  required  the  defendants 
to  indorse  the  drafts,  if  they  desired  to  hold  the  defend- 
ants responsible  in  case  the  paper  should  not  be  met 
when  due  by  McQueen  and  McKay.  Something  of  this 
kind  the  plaintiff  would,  no  doubt,  have  required,  if  un- 
willing to  take  the  paper  offered  without  holding  the  de- 
fendants answerable  for  the  actual  verity  of  their  repre- 
sentations, and  for  the  correctness  of  their  opinion  that 
the  drafts  would  be  promptly  met. 

Since  the  case  of  Paley  v.  Freeman,  3  Dumf.  &  E.  51, 
it  is  well  established  that  such  representations,  if  fraudu- 
lently made,  would  have  rendered  the  defendants  liable. 
But  it  is  equally  well  settled  by  Hat/croft  v.  Cusay,  S 
East,  92,  and  numerous  subsequent  decisions,  that  when 
the  person  making  the  representations  was  himself  de- 
ceived and  had  no  intention  to  deceive  others,  he  is  not 
responsible  for  the  dorrectness  of  his  belief  or  opinions 
so  represented,  however  strongly  such  belief  or  opinions 
may  have  been  expressed. 

We  are  not  required  to  decide  whether  an  utter  reck- 
lessness in  making  such  representations,  as  if  the  party 
making  them  should  have  no  knowledge  whatever,  would 


OF  THE  STATE  OF  INDIANA.  406 

be  eotuiderad  sufficient  evidence  of  a  fraudulent  intent  if  .  M*y  Tom 

|  OKI 

the  representations  turned  out  to  be  false,  as  no  such  case ! — 

is  made  by  the  testimony.  Nor  do  we  think  it  is  neces-  °A*^gi*-k 
sary  to  decide,  whether  the  want  of  such  information  as  Do«. 
would  be  calculated  to  induce  a  well  grounded  belief  of 
their  truth,  would  be  evidence  to  this  effect,  though  no 
case  has  been  cited,  and  we  know  of  none,  that  would  sus- 
tain a  decision  based  upon  such  a  proposition,  when  the 
representations  were  made'  honestly  and  in  good  faith. 

In  this  case,  upon  a  careful  examination  of  the  whole 
mass  of  evidence,  we  find  none  that  has  even  a  tendency 
to  show  that  the  defendants  knew  or  believed  their  repre- 
sentations to  be  false;  but,  on  the  contrary,  it  is  quite  ap- 
parent, not  only  that  they  honestly  believed  their  repre- 
sentations as  to  the  standing  and  respectability  of  the 
firm  of  McQueen  and  McKay  to  be  true,  but  that  their  re- 
presentations, taken  in  the  sense  in  which  we  think  they 
should  be  taken,  actually  were  substantially  correct  at 
the  time  their  letter  was  written. 

We  think,  therefore,  under  all  the  circumstances  of  the 
case,  the  instructions  given  by  the  Court  were  as  favora- 
ble to  the  plaintiff  as  the  latter  had  a  right  to  demand, 
and  that  those  refused  to  be  given  at  the  request  of  the 
plaintiff,  might  properly  have  been  refused  on  the  ground 
that  they  were  irrelevant,  without  testing  their  correct- 
ness as  abstract  principles  of  law. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Monism,  S.  Major,  S.  Yandes,  and  If.  O'Neal,  for 
the  plaintiff. 

Z.  Baird  and  O.  H.  Smith,  for  the  defendants. 


Carpenter  v.  Doe  on  the  Demise  of  Schaffner  and  Others.  \  3  4<£ 

|139_J9J 

It  is  a  general  rule  that  a  purchaser  at  sheriff's  sale  is  bound  only  to  show  ^   4$ 

the  judgment  of  a  competent  Court,  an  execution  warranted  by  the  judg-  |143_  60 

raent,  and  a  sale  and  deed  under  it. 

The  R.  S.  of  1834,  provided  that  in  all  cases  where  an  execution  issued  on 

Vol.  II.— 59 


466  CASES  IN  THE  SUPREME  COURT 

Uaj  Term,       m  judgment  of  a  justice,  and  sufficient  personal  property  was  not  fraud, 
1851 .  the  justice  should  send  a  transcript  of  the  judgment  to  the  clerk's  office, 

fliwfnft         where  it  should  be  filed;  that  a  gcire  facias  should  issue;  and  that  two 
r.  returns  thereto,  of  nor  found,  should  authorize  the  Court  to  proceed  to 

I*0**  judgment  and  execution  against  the  lands  as  if  personal  service  had 

been  made. 
A  transcript  of  a  justice's  judgment  was  filed  in  the  clerk's  office,  and 
proceedings  had  thereon  in  accordance  with  the  provisions  of  the  R.  S. 
of  1824.    Held,  that  the  judgment  of  the  Circuit  Court  could  not  be  im- 
peached collaterally. 

M°nd*»,  ERROR  to  the  Vanderburgh  Circuit  Court. 

*y  Perkws,  J. — Ejectment,  by  Doe  on  the  demise  of  Jacob 

Schqffner  against  WiBard  Carpenter,  for  a  lot  in  the  city 
of  EvansviUe.    Judgment  for  the  plaintiff. 

The  lessor  of  the  plaintiff  claimed  title  as  heir  of  Jacob 
Player,  deceased ;  the  defendant,  Carpenter,  through  mesne 
conveyances  from  Andrew  Oraham,  who  purchased  the  lot 
at  sheriff's  sale  in  1625. 

To  show  title  in  Graham  and  out  of  Player,  Carpenter 
gave  in  evidence  a  regular  judgment  of  the  Circuit  Court 
of  Vanderburgh  county,  rendered  in  September,  1824, 
'  against  Player,  in  favor  of  one  King,  upon  scire  facias  on 
a  transcript  of  a  judgment  of  a  justice  of  the  peace;  a 
proper  execution  on  that  judgment;  and  proved  a  regu- 
lar sale  under  it,  and  a  deed  to  Graham  from  the  sheriff 
pursuant  to  the  sale. 

The  plaintiff  below  then  offered,  and  was  permitted  by 
the  Court,  to  go  behind  the  judgment  of  the  Circuit  Court 
and  attack  the  validity  of  the  judgment  of  the  justice,  on 
which  that  in  the  Circuit  Court  was  based,  by  giving  evi- 
dence tending  to  show  that  the  judgment  of  the  justice 
was  rendered  in  an  attachment  suit,  and  hence,  as  was 
contended,  should  not  have  been  a  general  judgment 
against  the  defendant  personally.  It  does  not  follow,  we 
may  remark,  because  a  suit  is  commenced  by  attachment, 
that  a  general  judgment  cannot  be  rendered  against  the 
defendant.  He  may  appear  to  such  a  suit  and  defend  it 
as  an  ordinary  action ;  and  we  do  not,  and  cannot,  after 
so  great  a  lapse  of  time,  know  what  was  shown  to  the 
Circuit  Court  on  the  hearing  of  the  scire  facias  suit  as  to 
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this  matter.    Bat,  waiving  this  point,  we  think  the  Court   H»y  T«™»» 
erred  in  permitting  the  plaintiff  in  this  case  to  go  behind 


the  judgment  of  the  Circuit  Court.  It  is  a  general  rule  Ca»"™» 
that  a  purchaser  at  sheriff's  sale  is  bound  only  to  show  Do*- 
the  judgment  of  a  competent  Court,  an  execution  war- 
ranted by  the  judgment,  and  a  sale  and  deed  under  it. 
In  the  present  case,  such  a  judgment,  execution,  and  sale 
were  proved  by  the  defendant,  Carpenter.  The  only  dis- 
pute is  as  to  the  judgment.  We  examine  it.  The  sta- 
tute of  the  state  (R.  S.  1834,  p.  245,  s.  28)  provided  that 
"  in  all  cases,"  where  execution  issued  on  the  judgment 
of  a  justice  of  the  peace,  and  sufficient  personal  property 
was  not  found  to  satisfy  it,  and  it  was  made  known  to  the 
justice  that  the  defendant  had  real  estate,  the  justice 
should  send  a  transcript  of  the  judgment  to  the  cleric's 
office,  where  it  should  be  filed ;  that  upon  it  a  scire  facias 
should  issue,  and  that  two  returns  of  not  found  thereto 
should  "  be  deemed  as  sufficient  authority  for  the  Court 
to  proceed  to  judgment  and  execution  against  the  lands 
of  the  defendant,  as  if  a  personal  service  had  been  made." 
The  judgment  record  produced  by  the  defendant  in  this 
case  contained  a  scire  facias  making  all  the  necessary  al- 
legations, and  reciting  a  judgment  of  a  justice  of  the 
peace  against  Ployer  personally,  and  to  which  scire  facias 
two  returns  of  not  found  appeared.  It  exhibited  a  case, 
therefore,  wherein  the  Court  had,  under  the  statute,  juris- 
diction of  the  subject  matter  and  person,  and  was  author- 
ized to  proceed  to  judgment.  It  did  so  proceed,  and  in 
doing  so,  necessarily  determined  all  questions  arising 
upon  the  proceedings  of  the  justice;  and  having  done  so, 
that  judgment  cannot  be  impeached  collaterally.  It  has 
been  argued,  indeed,  that  the  judgment  of  the  justice  and 
of  the  Circuit  Court  were,  in  effect,  but  one,  and  that  it 
was  the  duty  of  the  defendant  below  to  produce  both  in 
evidence  to  justify  the  execution  and  sale.  But  we  do 
not  think  so.  In  this  case  the  scire  facias  was,  in  effect, 
a  new  suit.  The  judgment  of  the  justice  would  not 
reach  real  estate,  and  the  transcript  of  it  filed  in  the  Cir- 
cuit Court  was  not  even  a  lien,  by  the  laws  of  1824,  upon 
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Maj  Tena,   g^ch  estate.    When,  however,  judgment  was  obtained 

: —  upon  it  in  the  Circuit  Court,  that  judgment  became  a  lien 

CARwnma  upQ^  and  effective  for  the  sale  of,  real  estate,  and  execu- 
&<>■•  tion  would  go  upon  it,  and  not  upon  the  judgment  of  Ike 
justice.  And  the  judgment  of  the  Circuit  Court  could 
only  be  obtained  by  pursuing  the  course  of  an  ordinary 
suit,  and  establishing  his  right,  by  the  plaintiff.  And  it 
seems  to  us  that  the  fact  that  the  execution  issued  upon 
the  judgment  of  the  Circuit  Court,  is  sufficient  to  show 
that  that  was  the  judgment  to  which  a  purchaser  was  to 
look.  The  case  of  a  scire  facias  to  revive  a  dormant  judg- 
ment, and  some  other  cases,  may  be  different.  See  B 
Swan's  Pr.  1095,  and  note  E  to  1 101 .  Jennings  v.  Stafford, 
1  Iredell,  seems  a  case  in  point.  By  the  statutes  of  North 
Carolina  "  it  is  enacted,  that  when  an  action  shall  be  com- 
menced against  an  executor  or  administrator  by  warrant, 
and  he  shall  suggest  that  he  has  a  defence  thereto,  by 
reason  of  a  deficiency  of  assets,  the  magistrate  may  pro- 
ceed to  pass  upon  the  demand  of  the  plaintiff,  and  to  give 
a  judgment  therefor,  but  shall  return  the  warrant  with 
the  judgment  and  the  suggestion  to  the  County  Court 
where  the  defence  shall  be  made,  and  if,  on  trial,  the  plea 
be  found  for  the  executor  or  administrator,  then  a.  scire 
facias  shall  issue  to  the  heir  at  law,  to  show  cause  why 
the  judgment  should  not  be  satisfied  out  of  the  lands  de- 
scended. In  the  case  under  consideration  (Jennings  v. 
Stafford)  the  magistrate,  notwithstanding  such  suggestion, 
awarded  execution  against  the  goods  and  chattels  of  the 
intestate;  the  officer  undertook  to  levy  it  on  the  lands  de- 
scended ;  the  judgment,  execution,  and  levy  were  returned 
to  the  Court;  and  then  a  scire  facias  issued,  untruly  re- 
citing, that  there  had  been  a  plea  of  fully  administered 
tried  in  Court,  and  found  for  the  administrator.  "  And  it 
is  asked"  says  Gaston,  Justice,  "  can  the  Court,  in  render- 
ing a  judgment  upon  the  scire  facias  thus  issued,  be  con- 
sidered as  acting  within  the  limits  of  its  authority?  The 
answer  to  this  argument  is,  that  all  these  irregularities 
antecedent  to  the  scire  facias  do  not  affect  the  jurisdiction 
of  the  Court."   And  again :  "  It  has  been  further  argued," 
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says  the  same  justice,  "  that  inasmuch  aa  in  ordinary   M*y  Tern, 

eases,  where  one  judgment  only  is  rendered,  that  judg-  

ment  must  be  shown  by  him  who  claims  to  be  an  exeeu-  y/^^y^. 
tion-porchaser,  so  in  the  cases  where  two  judgments  ought    ***  °AirAL 
to  be  rendered  before  issuing  execution,  the  purchaser         T. 
should  be  required  to  show  both  these  judgments.    We     Go*"*** 
do  not  admit  the  correctness  of  this  conclusion.    The  sole 
purpose  of  requiring  the  exhibition  of  any  judgment  is, 
to  show  that  the  execution  has  the  sanction  of  the  Court. 
Now,  if  the  Court  render  a  judgment  that  the  plaintiff 
recover  his  debt,  or  have  execution  upon  a  former  judg- 
ment when  in  truth  there  is  no  such  judgment,  the  abju- 
dication is  erroneous,  but  nevertheless,  while  it  stands,  it 
is  the  solemn  act  of  the  Court,  having  power  so  to  adjudge, 
and  therefore  authorizes  process  to  enforce  it.    For  most 
purposes,  the  scire  facias  is  a  new  action,  and  judgment 
upon  a  scire  facias  is  a  sufficient  warrant  for  any  execu- 
tion which  conforms  to  it.  Let  the  judgment  be  affirmed." 
Without  adopting,  or  otherwise,  all  that  is  said  in  this,  ex- 
tract, we  think  the  case  itself  from  which  it  is  taken,  sup* 
ports  the  decision  we  make. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

C.  Baker,  for  the  appellant. 

/.  G.  Jones,  for  the  appellee. 


The  Whits  Water  Valley  Canal  Company  v.  Comegys 

and  Others.  \  a  m 

1 162    3«8 

As  a  general  rule,  no  bill  of  interpleader  lies  in  behalf  of  a  tenant  against 
his  landlord. 

In  eases  of  tenants  seeking  relief  by  bills  of  interpleader,  it  most  appear 
that  the  persons  claiming  the  same  rent,  claim  in  privity  of  contract  or 
tenure,  as  the  case  of  mortgagor  and  mortgagee,  or  of  trustee  and  cestui 
que  trust,  or  where  the  estate  is  settled  to  the  separate  use  of  a  married 
woman,  of  which  the  tenant  has  notice,  and  the  husband  has  been  in  re- 
ceipt of  the  rent.    In  such  case  the  tenant  puts  himself  on  the  mere  an* 
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May  Terra,       eertainty  of  the  penon  to  whom  he  is  to  pay  vent,  sad  affirms  the  title 
1851.  of  his  landlord. 


The  Warn    Threats  to  commit  waste  will  authorise  an  injunction. 
Watke  Val- 

urr  Quul        APPEAL  from  the  Dearborn  Circuit  Court. 

t.  Blackford,  J. — This  was  a  bill  in  chancery  filed  by 

Milton  Gregg  against  C.  (?.  W.  Comegys,  the  White  Water 

Monty,  Valley  Canal  Company,  and  8.  S.  Barr  and  C.  Febiger. 

Mmj 96.  rj^e  fa^^  according  to  the  bill,  are  as  follow: 

In  1840,  the  state  leased  to  one  E.  D.  John,  certain 
water  to  be  taken  from  the  basin  of  a  canal  near  the 
Ohio  river  at  Lawrenceburgh,  for  a  term  "of  thirty  years, 
which  water  was  to  be  sufficient  to  propel  four  run  of 
mill-stones  of  a  specified  size.  The  mill,  according  to 
the  lease,  was  to  be  built  on  a  lot  of  ground  belonging 
to  said  John,  who  was  to  pass  off  the  water  from  the  mill 
to  said  river  by  a  tail-race  over  his  own  land.  In  1841, 
John  sold  one-half  of  his  interest  in  the  lease,  one  half 
of  the  lot  for  the  mill,  and  one-half  of  the  right  of  way 
for  said  race,  to  Comegys;  and  said  John  and  Comegys 
built  the  mill,  and  passed  off  the  water  from  the  same  as 
required  by  the  lease.  The  said  John  afterwards  convey- 
ed to  one  N.  N.  John  the  lot  on  which  said  race  ran,  and 
some  adjoining  lots,  reserving  the  said  right  of  way ;  and 
the  same  lots  (the  right  of  way  being  reserved)  finally 
became  the  property  of  Gfregg,  the  complainant.  E.  D. 
John  afterwards  sold  the  residue  of  his  interest  in  the 
lease,  and  in  the  mill-lot,  mill,  and  said  right  of  way,  to 
Comegys;  and  the  state  transferred  said  canal  to  the 
White  Water  Valley  Canal  Company.  Afterwards,  on  the 
15th  of  June,  1843,  the  said  canal  company  leased  to 
Comegys  for  a  term  of  twenty  years,  certain  additional 
water  to  be  taken  from  said  basin,  and  used  at  said  mill, 
sufficient  to  propel  three  more  run  of  mill-stones  of  the 
same  size  with  the  others,  which  water,  after  it  had 
passed  over  Comegy's  wheel,  was  to  be  conducted  by  him 
in  a  tail-race,  to  said  river.  On  the  last  named  day, 
said  canal  company  leased  to  the  complainant,  for  a  term 
of  twenty  years,  the  water  embraced  in  the  two  prior 
leases  held  by  Comegys,  after  said  water  had  passed  over 
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Comegys"  wheels,  and  been  used  to  propel  the  said  seven  M»7  Term, 
run  of  stones ;  the  complainant  agreeing  to  conduct  the 
water  from  his  works,  by  a  tail-race,  to  said  river.  The 
complainant,  after  his  said  lease,  erected  suitable  build- 
ings and  machinery  for  the  use  of  the  water  leased  to 
him  in  the  manufacture  of  oil,  at  an  expense  of  10,000 
dollars,  and  has  ever  since  continued  to  use  said  water 
on  his  own  land,  and  to  pay  the  rent  to  said  canal  com- 
pany. Comegys  knew  of  the  complainant's  intention  to 
procure  said  lease,  was  present  when  it  was  executed, 
and  was  a  witness  to  the  same.  He,  Comegys,  had  also 
full  knowledge  of  the  erection  of  said  buildings  and  ma- 
chinery as  the  same  were  built  by  the  complainant;  and 
of  the  alterations  made  by  the  complainant  in  said  race 
on  the  complainant's  lot,  to  enable  him  to  use  the  water 
as  aforesaid.  But  at  no  time  did  Comegys  object  to  the 
complainant's  said  proceedings,  or  to  the  canal  compa- 
ny's right  to  make  the  lease  to  the  complainant;  nor  did 
Comegys  ever  claim  that  said  water,  after  it  had  passed 
his  wheels,  was  his,  nor  had  the  complainant  any  know- 
ledge of  any  such  claim  by  Comegys,  until  he,  the  com- 
plainant, had  built  his  mill  and  put  it  in  operation.  After 
the  complainant  had  erected  said  buildings  and  machine* 
ry,  and  had  used  for  many  years  the  water  leased  to  him, 
and  had  paid  the  canal  company  over  1,000  dollars  rent 
therefor,  Comegys  sued  the  complainant  in  trespass  for 
taking  said  water  and  using  it  as  aforesaid,  and  recovered 
judgment.  Since  the  recovery  of  that  judgment,  Comegys 
has  sold  his  said  mill-lot,  mill,  and  his  interest  in  his  said 
leases  with  said  right  of  way,  to  the  defendants,  Barr 
and  Febiger,  who  claim  the  water  used  by  the  complain- 
ant as  aforesaid,  and  threaten  to  divert  the  same  from  it* 
passage  to  the  complainant's  wheels,  or  otherwise  compel 
him  to  pay  them  the  rent  due,  under  his  lease,  to  the  ca- 
nal company.  The  canal  company  also  claim  the  same 
rent  from  the  complainant.  There  was  due  in  1846, 
from  the  complainant  as  rent  under  his  lease,  the  sum  of 
150  dollars,  which  money  he  had  in  Court  for  the  party 
entitled  to  it. 
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Umj  Term,       The  bill  prays  that  the  defendants  may  interplead,  and 

' —  litigate  with  each  other  their  respective  rights  to  the 

WaotTvS  water  "*  dispute,  and  to  the  said  rent.  It  also  prays  that 
uetOahal  if  the  canal  company  had  a  right  to  make  the  lease  to 
T.  the  complainant,  Comegys  and  his  assignees  should  be 
perpetually  enjoined  from  interfering  with  the  complain- 
ant's use  of  said  water.  There  is  also  a  prayer  for 
general  relief. 

The  defendants  answered  the  bill. 

The  facts  as  agreed  upon  and  proved,  are  set  out  in  the 
transcript.  * 

The  Circuit  Court  decreed,  in  the  first  place,  that  the 
defendants  should  interplead.  The  cause  being  after- 
wards submitted  to  the  Court,  there  was  a  final  decree  by 
which  it  was  held  that  the  rent  mentioned  in  the  bill 
should  be  paid  to  Barr  and  Febiger,  and  that  the  canal 
company  had  no  right  to  lease  to  the  complainant  the 
water  in  question. 

We  will  first  inquire  whether  the  bill  is  sustainable  as 
a  bill  of  interpleader. 

The  canal  company  leased  the  water,  which  is  the  sub- 
ject matter  of  this  bill,  to  the  complainant;  and  the  les- 
see is  in  quiet  possession  of  the  premises,  and  has  been 
for  several  years  in  such  possession,  under  his  lease. 
And  the  doctrine  is  well  settled  that  a  tenant  cannot  dis- 
pute the  title  of  his  landlord.  Arch.  Land,  and  Tenant, 
219. — Kinney  v.  Doe,  8  Blackf.  350.  Judge  Story  says, 
"  In  the  cases  of  tenants  seeking  such  relief,  (by  bills  of 
interpleader)  it  must  appear  that  the  persons  claiming  the 
same  rent,  claim  in  privity  of  contract  or  tenure,  as  in 
the  case  of  mortgagor  and  mortgagee,  or  of  trustee  and 
cestui  que  trust,  or  where  the  estate  is  settled  to  the  sepa- 
rate use  of  a  married  woman,  of  which  the  tenant  has 
notice,  and  the  husband  has  been  in  the  receipt  of  the 
rent.  In  cases  of  this  sort,  the  tenant  does  not  dispute 
the  title  of  his  landlord,  but  he  affirms  that  title,  and  the 
tenure  and  contract  by  which  the  rent  is  payable,  and 
puts  himself  on  the  mere  uncertainty  of  the  person  to 
whom  he  is  to  pay  the  rent.    But  if  a  claim  to  the  rent 


OF  THE  STATE  OF  INDIANA.  473 

should  be  set  up  by  a  mere  stranger  under  a  title  para-    M*y  Term, 
mount,  and  not  in  privity  of  contract  or  tenure  (as  if  the 


stranger  should  bring  ejectment   against  the  tenant),  ^atmi  y^ 
there  the  tenant  cannot  compel  his  landlord  to  interplead    »*  Canal 
with  such  stranger:  for  it  is  not  a  demand  of  the  same         r. 
nature  or  in  the  same  right.    The  stranger  cannot  de-     °— »■ 
mand  the  rent,  as  such,  but  he  has,  if  successful  in  the 
ejectment,  only  a  right  to  damages  for  use  and  occupa- 
tion ;  whereas,  the  landlord  claims  the  rent,  as  such,  in 
prhdty  of  contract,  tenure,  and  title.    The  debt  or  duty 
is  not  the  same;  and  interpleader  lies  only  when  it  is  so 
and  in  privity."    2  Story's  Eq.  Juris,  s.  812.    See,  also, 
Crane  v.  Burntrager,  Smith's  R.  156.  (1.) 

In  the  case  before  us  the  complainant  calls  upon  his 
landlord,  the  canal  company,  to  litigate  the  title,  as  to 
the  leasehold  property,  with  strangers.  That  the  com- 
plainant has  no  right  to  do.  And  the  bill,  therefore,  does 
not  make  out  a  proper  case  of  interpleader^-' 

We  are  next  to  inquire  whether  there  is  any  other  re- 
lief for  the  complainant  in  this  suit.  The  bill  exhibits 
the  complainant's  title,  and  alleges  that  Barr  and  Febi- 
ger  claim  the  water,  and  threaten  to  divert  the  same  from 
the  complainant's  wheels.  There  are,  no  doubt,  cases 
where  threats  to  commit  waste  would  authorize  an  in- 
junction. Coffin  v.  Coffin,  Jacob,  70,  is  such  a  case.  But 
whether  threats  to  commit  such  a  trespass  as  that  men- 
tioned above,  would  have  that  effect,  we  need  not  now 
decide;  for  supposing  they  would,  that  will  not  affect 
this  case.  The  alleged  threats  are  not  admitted  in  the 
answer  of  Barr  and  Febiger,  and  the  bill  relative  to  those 
threats  was  not  taken  as  confessed.  It  was  incumbent, 
therefore,  on  the  plaintiff  to  prove  that  part  of  the  bill. 
There  was  not,  however,  any  such  proof.  The  conse- 
quence is,  that,  supposing  the  complainant's  title  to  the 
water  to  be  good  against  Barr  and  Febiger,  and  that  the 
alleged  threats,  if  made,  would  have  authorized  an  in- 
junction restraining  those  defendants  from  committing 
the  trespass,  still  the  injunction  cannot  be  granted,  as  the 
threats  were  not  proved. 

Vol.  II.— 60 
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May  Term,       The  bill  does  not  charge  Comegys  with  threatening,  at 

'. —  any  time,  to  divert  the  water  as  aforesaid;  nor,  indeed, 

H^>DT       does  the  bill  allege  that  he  has,  since  his  sale  to  Barr  and 
Hoabd.       Febiger,  in  any  manner  claimed  said  water. 

It  may  be  proper  to  observe  that  the  judgment  obtain- 
ed by  Comegys  in  the  action  of  trespass,  cannot  be  con* 
sidered  as  establishing  his  title  to  the  water,  as  it  does 
not  appear  that  such  title  was  in  issue.  See  Outram  v. 
Morewood,  3  East,  346. 

Per  Curiam. — The  decree  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  dismiss  the  bill  for 
want  of  equity.     Costs  here. 

G.  H.  Dunn  and  S.  W.  Parker,  for  the  appellant. 
P.  L.  Spooner,  J.  Ryman,  and  /.  Sullivan,  for  the  ap- 
pellees. 

(1)  See  1  Garter's  Ind.  R.  165. 


Hoddy  v.  Hoard. 

Courts  of  equity  cannot  require  a  grantor  to  execute  a  second  deed  where 
one  previouly  executed  has  been  lost  or  destroyed  while  in  the  pos- 
session of  the  grantee. 

Courts  of  equity  will  establish  the  possession  of  a  party  who  claims  title 
under  a  deed  which  has  been  lost  or  destroyed,  or  grant  such  relief  as 
the  circumstances  of  the  case  may  require,  at  the  costs  of  the  party 
seeking  relief ;  and  in  such  case  an  affidavit  of  the  loss  of  the  instru- 
ment iB  necessary  to  sustain  the  bill. 

Tuesday,  ERROR  to  the  Lagrange  Circuit  Court. 

**    '  Smith,  J. — Hexekiah  Hoard  filed   a  bill  in   chancery 

against  Washington  Hoddy,  alleging  that  in  the  year 
1838,  he  purchased  a  certain  tract  of  land  of  the  said 
Hoddy,  for  a  valuable  consideration,  which  he  paid,  and 
received  a  deed ;  that  a  few  days  after  the  deed  had  been 
received,  the  complainant's  house  took  fire,  and  the  deed, 
together  with  other  property,  was  destroyed;  and  that  the 
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complainant  was  thus  left  without  any  evidence  whatever   May  Term, 
of  his  title  to  the  land  he  had  purchased. 

The  bill  further  alleges  that  the  complainant  had  fre-       H*™nr 
quently  requested  Hoddy  to  give  him  another  deed  to  the      Hoam>. 
premises,  offering  to  pay  all  the  expenses  of  said  second 
deed,  but  that  Hoddy  refused  to  comply  with  this  re- 
quest. 

The  prayer  is  that  Hoddy  be  compelled  to  execute  a 
deed  for  the  premises,  and  for  general  relief. 

Hoddy  being  a  non-resident,  notice  was  given  him  of 
the  pendency  of  the  suit  by  publication,  and  upon  his 
failing  to  appear  a  decree  was  rendered  pro  confesso. 

The  decree  ordered  a  commissioner  to  make  a  deed 
conveying  to  Hoard  all  the  right,  title,  and  interest  of 
Hoddy,  and  of  all  previous  claims  under  him,  in  the  said 
premises,  in  as  full  and  perfect  a  manner  as  the  same 
were  conveyed  by  the  deed  mentioned  in  the  bill  of  com- 
plaint. 

A  deed  was  accordingly  made  and  confirmed  by  the 
Court  conveying  all  the  right,  title,  and  interest  of  Hoddy 
in  and  to  said  premises,  to  Hoard  "  in  as  full,  complete, 
and  ample  a  manner  as  the  said  Hoddy  did  or  could  hold 
the  same  previous  to  the  execution  of  the  deed  heretofore 
made  and  destroyed  by  fire  as  specified"  in  the  bill  of 
complaint. 

The  Court  also  decreed  that  Hoddy  should  pay  the 
costs  of  the  proceedings. 

This  decree  is  erroneous.  We  know  of  no  principle 
in  equity  jurisprudence  by  which  a  grantor  can  be  re- 
quired to  execute  a  second  deed  where  one  previously 
executed  has  been  lost  or  destroyed  while  in  the  posses- 
sion of  the  grantee.  Courts  of  equity  will,  indeed,  estab- 
lish the  possession  of  a  party  who  claims  title  under  a 
deed  which  has  been  lost  or  destroyed,  or  grant  such 
other  relief  as  the  particular  circumstances  of  the  case 
may  require ;  but  this  ought  not  to  be  done  at  the  ex- 
pense of  him  who  executed  the  lost  instrument,  for  he  is 
under  no   obligation  to  preserve   the  evidences  of  the 
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May  Term*   grantee's  title,  or  to  furnish  a  new  deed  if  the  deed  ori- 

! —  ginally  delivered  to  him  should  be  lost. 

Ss^'TO*  In  cases  of  supposed  lost  instruments  where  relief  is 
Knmn,  sought,  an  affidavit  of  the  loss  of  the  instrument,  is  ne- 
cessary to  sustain  the  bill.  1  Story's  Eq.  88.  In  this 
case  there  was  no  such  affidavit.  The  bill  is  not  sworn 
to,  and  it  contains  no  description  of  the  contents  of  the 
deed  alleged  to  be  lost,  or  of  the  title  or  interest  conveyed 
by  it.  The  complainant  merely  states  that  he  has  lost  a 
deed,  for  a  certain  tract  of  land,  delivered  to  him  by  the 
defendant,  and  prays  that  the  defendant  may  be  com- 
pelled to  make  him  another.  The  bill,  therefore,  pre- 
sents no  grounds  for  equitable  relief. 

Per  Curiam. — The  decree  is  reversed.    Cause  remand- 
ed with  instructions  to  dismiss  the  bill  at  the  costs  of  the 
complainant.    Costs  here. 
/.  B.  Howe,  for  the  plaintiff. 
23.  A.  McMahon,  for  the  defendant. 


Skelton,  School  Commissioner  of  Cass  County,  v.  Knrr- 

ner  and  Another. — On  Appeal. 

THIS  was  a  bill  in  chancery  filed  by  Skelton,  school 
commissioner  of  Cass  county,  to  foreclose  a  mortgage 
executed  by  Heth  to  Kintner,  a  former  school  commis- 
sioner, to  secure  a  loan  of  300  dollars  belonging  to  one 
of  the  congressional  townships  of  said  county. 

The  bill  charges  that  the  fee-simple  of  the  tract  of  land 
mortgaged  did  not  belong  to  Heth,  but  to  his  wife,  and 
that  Heth  is  a  tenant  by  the  curtesy. 

It  is  also  charged  that  the  value  of  the  estate  of  Heth 
in  the  said  tract  of  land  was  insufficient  to  secure  the 
mortgage  debt,  that  no  note  or  bond  was  given,  and  that 
Kintner  fraudulently  made  the  loan,  knowing  the  security 
was  insufficient. 
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The  usual  averment  is  made  that  no  other  proceedings    Ma7  Term» 


1851. 


Harvey  v.  Lafldt. 

Oral  cotemporaneous  agreements  cannot  be  permitted  to  be  given  in  evi- 
dence to  control  the  effect  of  a  written  instrument. 

A.  awed  a  debt  to  the  plaintiff  and  the  defendant  for  which  he  executed 
his  note  to  the  defendant  alone,  and  the  latter,  in  consideration  of  thus 
holding  the  said  note,  gave  the  plaintiff  his  own  note  for  the  sum  due 
him  feut  of  the  note  of  A.,  who  was  insolvent,  and  from  whom  the  note 
could  not  be  collected.    Held,  that  the  defendant  became  the  owner  of 


have  been  instituted  for  the  recovery  of  the  debt,  and  the  _ 
prayer  of  the  bill  is,  that  upon  the  failure  of  Heth  to  pay  y 

the  mortgage  debt  and  interest,  his  estate  in  said  tract  of      Laflin. 
land  be  sold  to  pay  the  same ;  and  that  for  the  deficiency 
which  may  exist  upon  such  sale,  an  execution  be  decreed 
to  issue  against  his  goods  and  chattels. 

Heth  and  Kintner  severally  demurred  to  the  bill.  The 
demurrers  were  sustained  and  the  bill  dismissed. 

It  is  objected  to  the  bill  that  if  Kintner  is  liable  for 
fraudulently  making  the  loan  without  taking  sufficient 
security,  the  proper  remedy  is  a  suit  at  law  upon  his  bond. 
The  bill,  however,  does  not  pray  for  a  decree  against  Kint- 
ner, and  the  allegation  there  made  may  be  regarded  as 
surplusage. 

We  can  see  no  sufficient  objection  to  the  bill  so  far  as 
it  seeks  a  foreclosure  of  the  mortgage,  or  a  decree  for  the 
issuing  of  an  execution  against  the  goods  and  chattels  of 
Uetky  in  case  the  sale  under  the  mortgage  should  not  pro- 
duce a  sufficient  amount  to  satisfy  the  debt.  R.  S.  p.  460, 
a.  34.  We  think,  therefore,  the  decree  of  the  Circuit 
Court  in  dismissing  the  bill  as  against  Heth  is  erroneous. 

The  decree  is  reversed  with  costs.  Cause  remanded 
for  further  proceedings. 

D.  D.  Pratt,  for  the  appellant. 

W.  Z.  Stuart,  for  the  appellees. 
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May  Term,        the  whole  debt  due  by  A.,  which  was  a  sufficient  consideration  to  sup- 
1851 .  port  the  note  made  by  him  to  the  plaintiff. 

jfAVm     '  When  there  are  two  issues  and  one  is  immaterial  and  the  other  valid,  and 

v.  there  has  been  a  general  finding  for  the  defendant,  it  will  be  presumed 

Laflin.  that  the  jury  disregarded  the  immaterial  issue,  and  found  on  that  well 

taken,  and  in  such  case  a  new  trial  will  not  be  granted. 

If  a  charge  given  to  the  jury  would  be  correct  if  certain  evidence  were 

given,  this  Court  will  presume  that  such  evidence  was  given,  the  record 

not  showing  the  contraiy. 

r 

Tuesday,  ERROR  to  the  Union  Circuit  Court. 

May  27.  Smith,  J. — Assumpsit  upon  a  note,  or  due  bill,  dated 

January  12th,  1846,  for  the  payment  of  295  dollars  on  or 
before  the  8th  of  March  next  ensuing. 

The  defendant  filed  five  pleas.  1st.  The  general 
issue;  2d.  Payment;  3d.  No  consideration;  4th.  A  gen- 
eral plea  of  fraud. 

The  5th  was  a  special  plea  intended  to  show  that  the 
note  was  given  without  consideration.  It  alleged  that  on 
the  4th  of  January,  1846,  the  plaintiff  and  defendant  were 
joint  owners  of  a  lot  of  hogs,  which  they  drove  to  the  town 
of  Hamilton,  Ohio,  and  sold  to  one  Mc  Clary,  on  a  credit,  for 
1,100  dollars,  to  be  paid  on  the  8th  of  March,  1846.  For 
the  payment  of  that  sum  Mc  Clary  made  his  note  drawn 
in  favor  of  the  defendant  alone,  but  for  the  benefit  of 
both  the  plaintiff  and  defendant.  Afterwards,  on  the 
12th  of  January,  1846,  the  plaintiff  and  defendant,  on  set- 
tling their  partnership  accounts,  ascertained  there  would 
be  due  to  the  plaintiff,  out  of  the  sum  thus  owed  by  Mc- 
Clary,  295  dollars;  and,  thereupon,  for  the  purpose  of 
furnishing  the  plaintiff  with  evidence  of  the  interest  thus 
held  by  him  in  the  Mc  Clary  note,  and  for  no  other  pur- 
pose, the  note  described  in  the  declaration  was  given, 
with  the  understanding  that  it  was  to  be  paid  only  when 
the  debt  due  from  Mc  Clary  was  collected.  It  is  then 
averred  that  the  defendant  used  due  diligence  to  collect 
the  debt  due  by  Mc  Clary  but  without  effect;  that  his  note 
remains  unpaid;  and  that  Mc  Clary  now  is,  and  has  been 
ever  since  the  note  was  executed,  notoriously  insolvent. 

To  this  plea  there  was  a  replication,  alleging  that  at 
the  time  the  hogs  were  sold  to  Mc  Clary,  the  plaintiff  was 
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dissatisfied  with  the  defendant  for  taking  the  note  paya-   May  Term, 


1851. 


ble  to  himself  alone,  and  thereupon,  the  defendant  agreed  _ 
in  consideration  of  the  note  of  Mc Clary  being  made  pay-  T 

able  to  him,  that  he  would,  when  he  and  the  plaintiff  re-  Latum. 
turned  home  to  Union  county,  execute  his  own  note  for 
the  balance  due  to  the  plaintiff;  and  that,  afterwards,  on 
the  12th  of  January,  1846,  the  plaintiff  and  defendant, 
having  had  a  settlement  of  their  partnership  adventure, 
the  said  note  in  the  declaration  mentioned  was  executed 
by  the  defendant  to  the  plaintiff  for  the  balance  due  him 
on  said  transaction,  and  in  fulfilment  of  the  aforesaid 
agreement.  The  replication  concluded  with  a  verifica- 
tion. 

The  defendant  rejoined,  that  he  did  not  agree  to  take 
the  note  of  Mc  Clary  on  his  own  responsibility  and  run 
the  risk  of  its  collection,  but  it  was  taken  for  the  benefit 
of  the  firm. 

The  rejoinder  tendered  an  issue  to  the  country  which 
the  plaintiff  accepted,  and  this,  with  the  other  issues,  was 
tried  by  a  jury,  who  found  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  was  overruled,  and  final  judg- 
ment was  rendered. 

The  plaintiff  complains  of  the  instructions  given  to  the 
jmy.    They  were  as  follow : 

1st.  The  mere  fact  of  taking  the  note  in  Laflin's  name 
from  Mc  Clary j  for  the  sum  due  to  the  plaintiff  and  de- 
fendant as  partners,  did  not  make  Lqflin  liable  for  the 
sum  due  to  the  plaintiff,  unless  the  money  had  been  col- 
lected on  the  note; 

2d.  That,  in  order  to  have  made  Lqflin  liable  for  the 
note  in  the  declaration  mentioned,  he  ought  to  have  taken 
upon  himself  the  responsibility  of  collecting  the  debt 
from  Mc  Clary  j  and  to  have  run  the  risk  of  the  collection 
of  the  same,  but  if  he  did  not  so  take  the  risk  of  the  col- 
lection of  the  debt  from  Mc  Clary ',  the  note  in  the  declara- 
tion mentioned  was  given  without  consideration; 

3d.  If,  after  the  sale  of  the  hogs  to  McClary,  the  de- 
fendant took  Mc  Clary's  note  for  the  balance  due,  and 
then  settled  with  the  plaintiff  and  for  the  plaintiff's  in- 
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1851. 


would  be  a  good  consideration  for  the  note  sued  upon. 

If  the  5th  plea  was  a  bar  to  the  suit,  as  showing  that  the 
Lafldt.  note  was  given  without  consideration,  the  proper  replica- 
tion would  have  been  a  direct  traverse  denying  that  the 
note  was  given  without  consideration  in  manner  and 
form,  &c,  concluding  to  the  country.  This  would  have 
imposed  upon  the  defendant  the  necessity  of  proving  the 
material  averments  of  his  plea.  But  instead  of  filing 
such  a  replication,  the  plaintiff  replies  by  stating  certain 
facts,  going,  as  he  supposes,  to  show  that  the  note  in  suit 
was  given  for  the  plaintiff's  interest  in  the  Mc  Clary  note, 
and  that  the  defendant  undertook  to  collect  the  latter 
note  on  his  own  responsibility;  concluding  with  a  veri- 
fication. The  defendant  then  rejoins  that  he  did  not  take 
the  Mc  Clary  note  on  his  own  responsibility;  and  con- 
cludes to  the  country.  The  issue  thus  made  up  narrows 
down  the  controversy  to  the  question  whether  the  defend- 
ant did  or  did  not  take  the  Mc  Clary  note  on  his  own  re- 
sponsibility, and  throws  the  burden  of  proof  upon  the 
plaintiff. 

In  the  second  instruction  above  quoted,  the  Court  told 
the  jury  that  unless  the  defendant  specially  agreed  to  as- 
sume the  risk  of  collecting  the  debt  due  from  Mc  Clary  y 
he  would  not  be  liable  to  the  plaintiff  for  the  debt  sued 
for,  and  this  was  precisely  what  the  plaintiff  undertook 
to  prove  upon  joining  fhe  issue  tendered  by  the  rejoinder. 

The  5th  plea  is,  however,  bad;  and  the  issue  which  it 
led  to  was  immaterial.  It  is  a  well  established  rule,  that 
oral  cotemporaneous  agreements  cannot  be  permitted 
to  be  given  in  evidence  to  control  the  effect  of  a  written 
instrument,  and  the  cases  are  numerous  in  which  this  rule 
has  been  applied  where,  in  suits  upon  notes  payable  un- 
conditionally, attempts  have  been  made  to  prove  agree- 
ments that  they  were  to  have  been  paid  only  on  condi- 
tion, or  on  the  happening  of  certain  contingencies.  Ma- 
lum v.  Sherman,  7  Blackf.  378. — Underwood  v.  Simonds,  12 
Mete.  275. — Adams  v.  Wilson,  id.  138. — McClanaghan  v. 
Hincs,  2  Strobh.  L.  R.  122. 


OP  THE  STATE  OP  INDIANA.  481 

The  only  question  that  can  arise  upon  this  plea  is,    May  Term, 
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whether,  disregarding  all  the  averments  of  a  collateral  . 
agreement  or  agreements  as  mere  surplusage,  the  plea  E*^*1 
states  enough  to  show  that  the  note  sued  upon  was  given  Lavun. 
without  consideration. 

Stripped  of  this  surplusage,  then,  the  plea  amounts  to 
this :  that  McClary  owed  a  debt  to  the  plaintiff  and  the 
defendant  for  which  he  had  executed  his  note  to  the  de- 
fendant alone,  and  the  defendant,  in  consideration  of  thus 
holding  the  note  of  McClary,  gave  the  plaintiff  his  own 
note  for  the  sum  due  the  latter  out  of  the  McClary  debt, 
and  that  McClary  was  insolvent  and  his  debt  could  not 
be  collected.  By  this  arrangement  the  defendant  as- 
sumed, in  legal  effect,  the  risk  of  collecting  the  McClary 
debt.  He  held  the  legal  title  to  it,  and  the  trust  held  by 
him  for  the  plaintiff  was  extinguished  by  giving  his  own 
note.  He  therefore  became  the  owner  both  at  law  and 
in  equity  of  the  whole  debt  due  by  McClary,  and  that  was 
a  sufficient  consideration  to  support  the  note  made  by 
him  to  the  plaintiff.  The  averment  that  McClary  was 
insolvent  does  not  help  the  plea.  If  McClary  was  noto- 
riously insolvent  at  the  time  the  note  was  made,  as  the 
plea  alleges,  that  fact  must  have  been  known  to  the  de- 
fendant, and  having  agreed,  notwithstanding,  to  purchase 
the  interest  of  the  plaintiff  by  giving  his  own  note,  it 
cannot  be  said  his  contract  was,  by  reason  of  McClanfs 
insolvency,  without  consideration.  An  insolvent  man 
may  become  solvent,  and  there  might  be  many  reasons 
why  the  note  of  even  an  insolvent  person  would  be  con- 
sidered valuable  by  a  purchaser. 

The  defendant  then  committed  the  first  fault  in  the 
pleadings  which  led  to  this  immaterial  issue  and  obtained 
a  verdict.  Had  there  been  no  other  issue,  the  plaintiff, 
under  these  circumstances,  would  have  been  entitled  to  a 
new  trial,  irrespective  of  any  errors  in  the  instructions. 
Ramsey  v.  Kochenour,  8  Blackf.  325.  But  where,  as  in  the 
present  case,  there  are  other  issues  besides  an  immaterial 
one,  and  there  has  been  a  general  finding  for  the  defend- 
ant, the  evidence  not  being  upon  the  record,  it  seems  to 
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May  Term,   be  the  general  practice  to  refuse  the  granting  of  a  new  trial 

1_  upon  the  application  pf  the  plaintiff;  on  the  ground  that 

^.y"      it  will  be  presumed  the  jury  disregarded  the  immaterial 
LAiaiN.      issue,  and  found  ibr  the  defendant  on  one  or  more  of 
those  well  taken.     The  State  v.  Hood,  7  Blackf.  127. 

With  regard  to  instructions,  it  is  a  rule  that  if  they 
would  be  correct  under  any  state  of  evidence  which 
might  have  been  given,  it  will  be  presumed  that  such  evi- 
dence was  given,  the  record  not  showing  the  contrary. 
Abrams  v.  Smith,  8  Blackf.  95.  We  cannot  say  there 
could  not,  possibly,  have  been  evidence  given  under  some 
of  the  pleas  to  which  the  instructions  given  in  this  case 
would  have  been  applicable,  and  we  have  had  strong 
doubts  whether  we  could,  consistently  with  this  rule,  re- 
verse the  judgment  on  the  ground  that  the  Court  gave 
erroneous  instructions  to  the  jury. 

From  the  tenor  of  the  instructions,  however,  they  ap- 
pear to  have  been  given  with  direct  reference  to  the  im- 
material issue,  and  we  also  gather  from  the  briefs  of  the 
counsel,  that  the  whole  case  turned  in  the  Court  below 
upon  the  finding  as  to  that  issue.  We  think,  therefore, 
the  presumption  that  the  jury  found  for  the  defendant  on 
the  good  issues  is  sufficiently  removed,  and  as  a  different 
decision  would  put  a  final  end  to  the  plaintiff's  right  of 
action,  and  there  is  at  least  a  strong  probability  that  his 
failure  was  owing  to  the  mistakes  in  the  pleadings  and 
the  consequent  misdirection  of  the  Court,  we  shall  reverse 
the  judgment  and  remand  the  cause  for  a  new  trial,  but 
there  will  be  no  judgment  for  costs  in  this  Court. 

Per  Curiam. — The  judgment  is  reversed  without  costs. 

J.  S.  Reidy  for  the  plaintiff. 

J.  Perry  and  J.  Yaryany  for  the  defendant. 
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The  Madison  Insurance  Company  v.  Forsythe.  ! —      

Tot  Madmoh        9   488| 

There  has  been,  since  February,  1840,  a  statute  law  of  this  state  making      Company 
illegal  the  issue  of  small  bills  or  notes,  other  than  bank  bills,  intended  ▼. 

to  be  used  as  a  circulating  medium.  Fobbttkb. 

A  contract,  in  which  such  illegal  small  bills  or  notes  form  the  considera- 
tion, is  illegal  and  void ;  and  the  collection  of  a  debt  resting  wholly  on 
such  a  consideration  cannot  be  enforced. 

ERROR  to  the  Jefferson  Circuit  Court.  Tuesday, 

Smith,  J. — Debt  by  the  plaintiff  in  error  against  the  de-  Ma*  27> 
fendant  in  error,  David  Forsythe,  and  one  Williams.  The 
declaration  contains  two  counts.  The  first  is  upon  a  pro- 
missory note  made  by  the  said  Forsythe  and  Williams  on 
the  1st  of  March,  1841,  payable  to  the  insurance  company 
five  months  after  said  date,  for  468  dollars  and  90  cents. 
The  second  count  is  for  a  like  sum  borrowed  by  the  de- 
fendant of  the  plaintiff  on  the  1st  of  August,  1841.  Plea, 
the  general  issue.  The  cause  was  submitted  to  the  Court 
for  trial,  and  the  judgment  was  for  the  defendant. 

The  evidence  is  set  out  in  a  bill  of  exceptions.  The 
plaintiff  gave  in  evidence  a  note  corresponding  with  the 
note  described  in  the  declaration,  and  rested. 

The  defendants  then  proved  that  on  the  31st  of  August, 
1840,  the  said  Madison  Insurance  Company  discounted  for 
the  said  John  F.  Forsythe  a  bill  of  exchange  for  1,000  dol- 
lars, dated  August  28,  1840,  and  payable  four  months 
thereafter,  paying  the  said  Forsythe,  in  consideration  of 
the  purchase  of  said  bill,  960  dollars  in  notes  for  the  pay- 
ment of  one,  two,  five,  and  ten  dollars  each,  signed  by 
Victor  King  and  others,  of  which  the  following  is  a  speci- 
ipen: 

"  In  Indiana,  Illinois,  or  Ohio  bank  notes,  we  promise  to 
pay  S.  C.  King,  or  bearer,  one  dollar  on  demand  at  our 
office  in  Madison,  Indiana.    January  1,  1840. 

"  George  Leonard,  Victor  King, 

"  John  King,  John  Woodburn." 

The  bill  of  exchange  was  drawn  for  the  purpose  of  pro- 
curing a  loan  to  the  said  Forsythe  from  said  insurance 
company,  and  the  above  described  notes  were  given  to 
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May  Term,   him  instead  of  money,  and  for  the  purpose  of  being  put 
1—  in  circulation  as  such. 

Inw&akce  "      On  *he   10th  °f  January,  1841,  Forsythe,  satisfied  the 

Company     km  0f  exchange  by  paying  the  insurance  company  508 

Fomtthx.    dollars  and  33  cents,  and  giving  the  company  a  note  for 

the  payment  of  500  dollars  sixty  days  after  date,  signed 

by  himself,  David  Forsythe,  and  Jesse  Williams. 

This  last  mentioned  note  was  renewed  by  means  of  the 
note  now  sued  upon. 

The  defence  relied  upon,  and  which  was  sustained  by 
the  Court  below,  was,  that  the  issuing  of  the  notes  of 
Kingy  Woodburn,  and  Co.,  to  the  defendant  was  prohibited 
by  the  statute  of  the  state,  and  that,  therefore,  the  con- 
sideration, upon  which  the  note  now  sued  upon  was 
founded,  was  illegal. 

An  act,  approved  February  24,  1840,  entitled  "  an  act 
to  prohibit  the  issuing  or  circulation  of  Bmall  notes,  com- 
monly called  'shin  plasters,9"  prohibited  the  circulating 
and  issuing  of  small  bills,  "  issued  by  individuals,  compa- 
nies, or  corporations  in  the  state,  payable  to  bearer  or 
any  other  person  or  institution,  for  the  purpose  of  passing 
such  as  circulating  medium,  or  as  a  substitute  for  small 
bank  notes,"  under  a  penalty  of  double  the  amount  of 
each  bill  so  issued,  to  be  recovered  by  an  action  of  debt 
in  the  name  of  the  state.  This  act  was  in  force  in  Au- 
gust, 1840,  when  the  debt,  upon  which  the  note  now  sued 
for  was  founded,  was  contracted  by  Forsythe  in  considera- 
tion of  the  issuing  to  him  of  the  notes  of  King,  Wood- 
burn,  and  Co.  If  those  notes  were  of  the  species  pro- 
hibited by  the  act  just  cited,  it  is  quite  clear  that  the  con- 
tract was  illegal  and  void,  and  that  the  collection  of  a 
debt  resting  wholly  on  such  a  consideration  cannot  be 
enforced. 

The  witness  who  testified  to  the  facts  before  mentioned, 
also  stated  that  the  Madison  Insurance  Company,  and  the 
firm  composed  of  King,  Woodburn,  and  Co.,  kept  their 
offices  together  in  the  same  rooms,  and  that  the  former 
company  obtained  the  notes  of  the  latter,  by  placing  in 
their  stead  an  equal  amount  of  current  bank  notes  as  a 
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fond  wherewith  to  redeem  them.    Prom  these  facts  it  is   May  Term, 
agreed  that  the  bank  notes  so  delivered  to  King,  Wood- 


bum,  and  Co.,  may  be  regarded  as  the  real  consideration  T ^J^^  H 

of  the  debt  of  Forsythe,  but  the  evidence  does  not  show      CkwPAKr 

▼ 

that  Forsythe  was  privy  to  the  arrangement  or  contract     Footthk. 
by  which  the  Madison  Insurance  Company  obtained  the 
notes  loaned  to  him,  and  it  is  unnecessary  to  consider 
what  effect,  if  any,  his  knowledge  or  participation  in  that 
contract  would  have  had  upon  his  liability  in  this  suit. 

The  phraseology  of  the  act  above  referred  to  is  not 
such  as  to  afford  a  perfectly  clear  definition  of  the  kinds 
of  bills  or  notes  intended  to  be  prohibited.  The  terms 
"  shin  plasters"  and  "  small  bills"  or  "  small  notes,"  have 
not,  perhaps,  any  established  definitions.  But,  we  think, 
the  object  of  the  legislature  was  to  prevent  the  circula- 
tion of  any  and  all  bills  or  notes  intended  and  issued  to  be 
used  as  a  circulating  medium,  in  place  of  or  as  a  substi- 
tute  for  bank  notes,  and  this  seems  to  have  been  the  pre- 
cise purpose  for  which  the  notes  in  question  were  pre- 
pared and  issued. 

In  January,  1841,  another  act  was  passed  (R.  S.  p.  1042) 
which  appears  to  have  been  intended  to  correct  the  ob- 
scure phraseology  of  the  former  act.  All  bills  of  any 
denomination  whatever,  issued  by  any  individual,  compa- 
ny, or  corporation,  in  this  state,  other  than  the  state  bank, 
for  the  purpose  of  being  used  as  a  circulating  medium, 
or  as  a  substitute  for  bank  notes,  and  all  contracts  based 
upon  such,  are  declared  absolutely  void. 

This  last  mentioned  act  was  continued  in  force  by  sec- 
tion 19,  c.  59,  of  the  R.  S.  of  1843.  There  has,  there- 
fore, been  since  February,  1840,  a  statute  law  of  the  state 
making  the  issue  of  small  bills  or  notes,  other  than  bank 
bills,  intended  to  be  used  as  a  circulating  medium,  ille- 
gal, and,  we  think,  the  Circuit  Court  rightly  decided  that 
the  notes  in  question  were  of  that  character. 

Per  Curiam. — The  judgment  is  affirmed. 

/.  G.  Marshall,  M.  G.  Bright,  and  /.  D.  Glass  for  the 
plaintiff. 

F.  M.  Finch}  for  the  defendant. 
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Tuesday, 
May  97. 


Pritghard  v.  Spencer. 

Courts  will  give  statutes  a  prospective  operation  where  there  is  nothing 
indicating  a  different  intention  on  the  part  of  the  legislature. 

The  legislature  has  power  to  enact  retrospective  limitation  laws  where 
they  do  not  deprive  parties  of  a  reasonable  time  for  prosecuting  their 
claims  before  being  barred. 

The  statute  of  limitations  of  1843  is  retrospective  in  its  operation. 

ERROR  to  the  Men  Circuit  Court. 

Perkins,  J.— This  was  an  action  of  assumpsit  com- 
menced in  June,  1848.  The  declaration  contained  a 
count  for  goods  sold,  &c.  To  that  count  the  defendant 
pleaded  that  he  did  not  promise  within  six  years.  The 
plaintiff  replied  that  the  demand  claimed  in  said  count 
was  due  upon  a  running  account  between  the  parties  as 
merchants.  A  demurrer  was  sustained  to  this  declara- 
tion, and,  as  to  said  count,  the  defendant  had  judgment. 
This  is  the  error  complained  of. 

Prior  to  the  Revised  Code  of  1843,  there  was  no  sta- 
tute of  limitation  in  this  state  upon  running  accounts  be- 
tween merchant  and  merchant,  and  it  is  insisted  that  the 
provision  in  that  code  extending  such  a  statute  to  those 
accounts  is  prospective  only  in  its  operation,  and  does 
not  bar  an  action  on  such  accounts  till  after  the  expira- 
tion of  six  yeare  from  its  coming  into  force,  which  was  in 
the  spring  of  1844 ;  and  whether  this  view  is  correct  or 
not,  is  the  only  question  in  the  cause.  It  is  a  well  set- 
tled principle  of  law  that  Courts  are  to  give  statutes  a 
prospective  operation  where  there  is  nothing  indicating  a 
different  intention  on  the  part  of  the  legislature  which 
enacted  the  statutes.  It  is  an  equally  well  settled  princi- 
ple that  the  legislature  may  enact  retrospective  limitation 
laws  where  they  do  not  deprive  parties  of  a  reasonable 
time  for  prosecuting  their  claims  before  being  barred. 
Ross  v.  Duval,  13  Peters,  45. — Patterson  v.  Gaines  et  ux. 
6  How.  (U.  S.)  R.  550.— Society,  <£c.  v.  Wheeler,  2  Gall. 
105.— Wright  v.  Scott,  4  Wash.  16.— Piatt  v.  Vatier,  1 
McLean,  146. — Lewis  v.  Lewis,  7  How.  (U.  S.)  776.  The 
question  that  arises  upon  this  limitation  law  is,  then,  not 


OP  THE  STATE  OF  INDIANA,  487 

one  of  legislative  power,  but  of  construction  and  legisla-    May  Term, 
tive  intention.     What,  then,  was  the  intention  of  the  le- le- 
gislature in  enacting  the  limitation  act  under  considera-     Pw^AM> 
tion?    This  Court  has  already,  on  one  occaston,  express-      Spewoml 
ed  its  opinion  in  answer  to  this  question.     In  Winston  v. 
McCormick,  May  term,  1848,  (1)  it  is  said,  "The  defend- 
ant, in  order  to  show  his  construction  of  the  statutes  to 
be  right,  says  that  suits  on  contracts  made  previously  to 
the  act  of  limitations  of  1843,  are  unlimited  unless  the 
old  act  governs  them;  the  act  of  1843  being  prospective 
only.    But  we  do  not  agree  to  this.    The  language  of  the 
act  of  1843  on  the  subject  is  not  uniform.     In  one  place, 
it  is  '  after  the  cause  of  action  shall  accrue ;'  in  another, 
'  after  the  accruing  of  the  cause  of  action ;'  in  others, 
'  after  the  cause  of  action  shall  have  accrued.'    We  sup- 
pose the  legislature  intended  to  embrace  all  cases,  both 
before  and  after  the  taking  effect  of  the  act,"  &c. 

It  is  true  that  Winston  v.  McCormick  was  a  different 
case  from  the  one  now  before  us ;  but  it  was  proper,  in 
that  case,  that  the  Court  should  give  a  general  construc- 
tion to  the  limitation  law,  and  it  was  done ;  and  having 
been  done,  it  is  proper  that  we  should  adhere  to  that  con- 
struction, for  the  sake  of  uniformity  in  opinion  and  deci- 
sion, unless  we  are  satisfied  that  that  construction  was 
clearly  erroneous.  We  are  not  so  satisfied.  Nor  is  that 
construction  unfortified  by  authority.  The  case  of  An- 
drews v.  Russell,  7  Blackf.  474,  giving  a  retrospective 
operation  to  the  statute  rendering  valid  usurious  con- 
tracts, is  one  surely  not  better  justified  by  the  language 
of  the  law,  than  is  Winston  v.  McCormick.  Fowler  v. 
Chatterton,  6  Bing.  258,  was  as  follows :  "  Assumpsit  for 
the  agistment  of  cattle.  The  action  was  commenced 
in  Hilary  term,  1829.  At  the  trial  before  Best,  C.  Jr, 
Lincoln  lent  assizes,  it  appeared  that  the  debt  was,  at  the 
time  the  action  commenced,  of  more  than  six  years' 
standing,  but  that  in  February,  1828,  the  defendant  said 
to  the  plaintiff's  brother, c  I  owe  your  brother  seven  or 
eight  pounds,  and  if  I  do,  he  shall  have  it;  I  wish  that 
nobody  should  lose  anything  by  me.'     And  at  another 


488  CASES  IN  THE  SUPREME  COURT 

May  Term,   time,  'Your  brother  Ned  wants  seven  or  eight  pounds 


1851. 


.  from  me:  we  must  settle  it.  Nobody  shall  lose  by  me.'" 
B^0H  The  jury  held  this  to  be  a  promise  to  pay. 
Stats  Bamk.  On  the  part  of  the  defendant  it  was  objected,  that  by 
the  9  G.  IV.  c.  14,  which  passed  May  9th,  1828,  bat  by 
section  10,  was  to  commence  and  take  effect  on  the  first 
of  January y  1829,  it  is  enacted,  "that  in  actions  of  debt, 
or  upon  the  case,  grounded  on  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  the  case  out  of  the  operation  of 
the  said  enactments,  (statute  of  limitations,  21  Jac.  1.  e. 
16,)  or  either  of  them,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby." 

This  enactment,  after  having  undergone  much  elabo- 
rate discussion,  as  we  are  informed  in  a  note  to  AnseE  v. 
Ansett,  3  C.  &  P.  563,  by  the  reporter,  was  held,  in  die 
Court  above,  to  have  a  retrospective  operation,  and  to 
defeat  said  action. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  Brackenridge,  for  the  plaintiff. 

E.  A.  McMahon,  for  the  defendant. 

(1)  See  1  Carter's  Ind.  R.  56. 


Beach  v.  The  State  Bank. 

An  authority  to  draw  a  bill  is  virtually  an  acceptance  of  the  bill  drawn  in 
conformity  to  it. 

If  a  bill  be  accepted  in  the  name  of  one  partner  only,  and  not  in  that  of 
the  firm,  yet  if  the  bill  be  addressed  to  the  firm,  all  the  members  of  it, 
whether  dormant  or  not,  will  be  bound  by  such  acceptance. 

One  partner  will  be  bound  by  the  fraud  of  his  co-partner  in  contracts  re- 
lating to  the  partnership  made  with  innocent  third  persons. 

A  partner  cannot  bind  his  co-partner  by  an  accommodation  acceptance, 
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unless  that  partner  consent  thereto,  and  that  consent  may  be  established    May  Term, 
by  positive  proof,  or  inferred,  from  the  prior  or  subsequent  conduct  of        1851. 
such  partner.    And  if  the  accommodation  acceptance  pass  into  the         Beach 
hands  of  a  bono  fide  indorsee  for  ralue,  the  co-partner  will  be  bound  to  y. 

audi  indorsee,  eren  if  hie  carat  cannot  be  diown.  Sta«W. 

Where  a  debtor  gives  to  his  creditor  collateral  security  upon  the  aggregate 
amount  of  several  separate  claims,  the  proceeds  of  such  collateral  secu- 
rity must  be  applied,  pro  rata,  upon  each  of  the  claims. 

ERROR  to  the  Cass  Circuit  Court.  Tuesday, 

Perkots,  J. — Assumpsit  by  the  State  Bank  of  Indiana,  May  97a 
for  the  use  of  the  branch  at  Michigan  City,  against  Henry 
B.  Williams,  Lewis  Chopin,  and  Ebenezer  S.  Beach,  part- 
ners under  the  name  of  " 22.  B.  Williams  and  Co"    The 
declaration  contains  the  common,  and  twenty-two  special 
counts.    The  special  counts  are  upon  bills  of  exchange. 
Some  of  the  counts  describe  bills  drawn  by  S.  P.  Wil- 
liams to  the  order  of  Williams  and  Hitchcock,  upon  22.  B. 
Williams  and  Co.,  and  indorsed  to  the  bank  by  Williams 
and  Hitchcock,  and  allege  their  acceptance  by  H.  B.  Wil- 
liams and  Co.,  by  the  name  of  H.  B.  Williams.    Other 
counts  describe  bills  drawn  by  S.  P.  Williams  to  the  order 
of  Williams  and  Hitchcock,  on  22.  B.  Williams  and  Co., 
and  allege  that  they  were  drawn  under  a  letter  of  credit 
from  JET.  B.  Williams  and  Co.  authorizing  the  same,  and 
that  they  were  indorsed  to  the  bank  by  Williams  and  Hitch- 
cock, and,  afterwards,  presented  by  the  bank  to  the  draw- 
ees for  acceptance  and  for  payment,  and  that  acceptance 
and  payment  were  refused,  &c.    Other  of  the  counts  still 
vary  the  description  of  the  cause  of  action.    No  question 
aftses  upon  the  declaration,  and  no  evidence,  we  may 
remark,  was  offered  upon  the  common  counts.    Process 
was  returned  not  found  as  to  Williams  and  Chopin;  Beach 
appeared  and  pleaded  the  general  issue  under  oath.   There 
wps  a  jury  trial ;  verdict  and  judgment  for  the  plaintiff  for 
over  10,000  dollars.    The  evidence  and  instructions  are 
upon  the  record.    A  motion  for  a  new  trial  was  denied. 

The  plaintiff  gave  in  evidence  the  following  letter  of 
credit,  proved  to  have  been  drawn  and  signed  by  H.  B. 
Williams: 

Vol.  11.— 62 


Bkach 
v. 
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May  Term,  «  Rochester,  Sept.  4,  1841.  The  bearer,  Samud  P.  W2- 
-  Hams,  one  of  the  firm  of  Williams  and  Hitchcock,  is  author- 
ized to  draw  on  us  to  the  amount  of  twenty  thousand 
State  Bank,  dollars,  at  such  times  as  he  pleases. 

H.  B.  Williams  and  Co." 

Also,  five  bills  of  exchange,  each  described  in  one  or 
more  of  the  counts  in  the  declaration,  as  a  sample  of 
which  the  following  is  copied.     The  signature  of  S.  P. 
Williams  was  proved : 
"  $2,000.  Michigan  City,  September  10, 1841. 

"  Four  months  after  date,  pay  to  the  order  of  William 
and  Hitchcock,  at  the  Merchants1  Exchange  Bank,  New 
York,  two  thousand  dollars,  value  received,  which  place 
to  account  of  your  obed't  serv't.  S.  P.  Williams. 

"  To  H.  B.  Williams  and  Co." 

Across  the  face  of  the  bills  was  written,  in  blue  ink, 
"  H.  B.  Williams,  Oct.  2, 1841,"  in  said  Henry  B.  Williams's 
hand-writing.  The  bill  was  indorsed,  in  the  hand-writing 
of  S.  P.  Williams,  " Williams  and  Hitchcock" 

It  was  proved  that  there  were  two  firms  at  Rochester, 
New  York,  one  named  "JET.  B.  Williams  and  Co.," the 
other  "  Williams  and  Hitchcock,"  and  that  the  business  of 
both  was  the  purchasing  of  wheat  and  the  manufacturing 
and  selling  of  flour,  but  that  there  was  no  partnership 
connection  in  business  between  the  two  firms;  that  the 
former  was  composed  of  Henry  B.  Williams,  Lewis  Cha- 
pin,  and  Ebenezer  S.  Beach,  the  defendant  below  to  this 
suit:  and  the  latter  of  Samuel  P.  Williams  and  Irad  Hitch- 
cock,  one  of  whom  was  a  son,  the  other  a  brother-in-law, 
of  Henry  B.  Williams  of  the  former  firm;  that  each  firm 
transacted  a  large  business  with  the  banks,  and  that  said 
Henry  B.,  here  usually  designated  H.  B.  Williams,  was 
the  active  member  of  the  firm  of  H.  B.  Williams  and  Co., 
and  was  in  the  habit  of  drawing  bills,  &c.,  in  the  firm 
name.  It  was  also  proved  that  he  was  in  the  habit  of  in- 
dorsing and  accepting  paper  drawn  upon  him  individually, 
in  his  own  name,  for  the  accommodation  of  Williams  and 
Hitclicock,  and  of  advising  them  in  their  business;  and 


OF  THE  STATE  OF  INDIANA.  491 

that  all  these  facts  were  known  to  the  Michigan  City  bank    M*y  Term, 
at  the  time  the  bills  in  question  were  discounted.    It  was  - 


also  proved  that  H.  B.  Williams  and  Co.  had  an  agent,  B**OT 
TJnderhUl  Dunn,  in  the  southern  part  of  Michigan,  pur-  S*ate  Bawk. 
chasing  wheat  and  flour  for  them,  and  that'  Williams  and 
Hitchcock  had  an  agent,  James  McAdoo,  in  the  northern 
part  of  Indiana,  engaged  for  them  in  like  business ;  that 
at  the  time  it  bears  date,  Samuel  P.  Williams,  of  the  firm 
of  Williams  and  Hitchcock,  received  at  Rochester,  New  York, 
from  Henry  B.  Williams,  the  letter  of  credit  above  set 
forth,  came  immediately  with  it  to  Indiana,  deposited  it 
with  the  Michigan  City  bank,  and,  under  it,  drew  the  bills 
of  exchange  sued  on,  indorsed  them,  and  negotiated  a 
part  of  them  to  the  bank,  received  the  money  for  them, 
and  made  arrangements  for  McAdoo,  the  agent  of  Wil- 
liams and  Hitchcock,  and  for  Hitchcock,  one  of  said  firm,  to 
negotiate  the  balance,  which  they  afterwards  did;  that 
said  bills  were  afterwards  presented  at  the  office  of  the 
firm  of  H.  B.  Williams  and  Co.,  in  Rocliester,  for  accept- 
ance by  said  firm,  and  were  there  accepted  by  said  Wil- 
liams, as  was  understood,  on  behalf  of  the  firm;  that  the 
money  received  from  the  bank  for  the  bills  was  all  ex- 
pended in  the  purchase  of  wheat  and  flour  for  Williams 
and  Hitchcock;  that  at  the  time  the  bills  were  discounted 
no  questions  were  asked  and  nothing  was  said  as  to  whose 
use  the  money  was  to  be  applied,  though  Orr,  the  presi- 
dent, and  Andrews,  the  cashier  of  the  bank,  say,  in  their 
testimony,  that  they  supposed  it  was  for  the  use  of  H.  B. 
Williams  and  Co.,  though  the  bank  had  confidence  in  both 
firms;  that  said  Orr  had  had  interviews,  subsequently, 
with  Chapin  and  Beoxh  separately,  without,  however,  hav- 
ing with  him  the  bills  pr  letter  of  credit;  that  they  con- 
versed upon  the  subject;  that  those  men  did  not  deny  H. 
B.  Williams's  authority  to  give  the  letter  of  credit,  but 
that  Beach  complained  of  being  sued;  said  he  should  give 
all  the  trouble  he  could;  grumbled  about  the  kind  of  mo- 
ney and  the  application  of  the  proceeds  of  the  collateral 
security ;  said  they  had  a  disastrous  business  year,  &c. ; 
that  Williams  and  Hitchcock  did  business  individually  with 
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May  Term,   the  bank  for  H.  B.  Williams  and  Co.,  and  that  other  agents 

loci  • 

of  said  firm  were  also  in  the  habit  of  raising  money  at 

Bkach       0aid  bank,  on  drafts  on  H.  B.  Williams  and  Co.y  for  the 

State  Bank,  purchase  of  produce  in  the  west.  Such  substantially  is 
the  evidence  upon  the  record.  Numerous  instructions 
were  given  to  the  jury,  many  of  which,  it  is  contended  by 
the  counsel  for  the  plaintiff  in  error,  are  erroneous,  and 
we  are  earnestly  urged  to  rest  our  decision  of  the  cause 
upon  them  and  not  upon  the  evidence.  It  was,  in  the  first 
instance,  a  question  for  the  jury,  under  proper  instruc- 
tions from  the  Court,  whether  or  not  Beach  was  liable  in 
this  suit;  but  the  Court  could  set  aside  their  finding  if  it 
was  palpably  wrong,  and  confirm  it,  if  probably  right; 
and  we  think  it  would  hardly  serve  any  good  purpose  to 
lengthen  this  opinion  by  incorporating  into  it  those  in- 
structions and  adding  thereupon  the  necessary  remarks, 
as  the  evidence  appears  to  us  satisfactory  upon  the  point 
of  liability. 

Before  examining  the  evidence,  however,  it  will  be  pro- 
per to  refer  to  two  or  three  established  legal  principles. 

1 .  "An  authority  to  draw  a  bill  is  virtually  an  accept- 
ance of  the  bill  drawn  in  conformity  to  it."  Ulster  Coun- 
ty Bank  v.  McFarlan,  5  Hill  (N.  Y.)  R.  432.— Bayard  v. 
Lathy,  2  McLean,  462,  and  the  cases  there  collected. 

2.  "  If  a  bill  be  accepted  in  the  name  of  one  partner 
only,  and  not  in  that  of  the  firm,  yet  if  the  bill  be  ad- 
dressed to  the  firm,  all  the  members  of  it,  whether  dor- 
mant or  not,  will  be  bound  by  such  acceptance."  Coll. 
on  Part,  by  Perk.  371, 372.— Story  on  Part.  161,  note  1.— 
3  Kent,  41. — Chit,  on  Bills,  69.  This  must  be,  of  course, 
in  oases  where  the  firm  would  be  bound,  were  the  bill  ac- 
cepted in  the  name  of  the  firm. 

3.  "  One  partner  will  be  bound  by  the  fraud  of  his  co- 
partner, in  contracts  relating  to  the  partnership  made 
with  innocent  third  persons."    Coll.  on  Part.  401. 

The  letter  of  credit  in  this  case,  then,  being  a  virtual 
acceptance  of  the  bills  drawn  under  it,  and  those  bills 
having  been  also,  in  legal  effect,  afterwards  accepted,  but 
one  question  arises  upon  the  letter  and  bills,  viz. :  whe- 
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ther  they  were  drawn  and  accepted  under  such  circum-   May  Term, 
stances  that  the  firm  was  bound  by  them. 


The  bank  is  the  indorsee  for  value  of  accepted  bills,  B^<* 
and,  prima  facie,  the  firm  of  H.  B.  Williams  and  Co.  was  Br***  Baxk. 
liable  upon  them  in  this  suit,  and  it  devolved  upon  the 
defendant  below  to  establish  the  contrary.  Austin  v.  Van- 
dermark,  4  Hill  (N.  Y.)  259.  To  remove  this  presump- 
tion of  liability,  it  is  assumed  in  argument,  by  the  coun- 
sel for  Beach,  that  the  evidence  shows  that  the  accept- 
ances in  question  were  for  the  accommodation  of  Williams 
and  Hitchcock,  and  that  the  bank  knew,  or  had  good  rea- 
son to  believe,  the  fact  when  she  discounted  them. 

As  a  general  rule  a  partner  cannot  bind  his  co-partner 
by  an  accommodation  acceptance,  unless  that  partner  con- 
sent thereto ;  and  that  consent  may  be  established  by  posi- 
tive proof,  or  inferred  from  the  prior  or  subsequent  con- 
duct of  such  partner.  And  if  the  accommodation  accept- 
ance pass  into  the  hands  of  a  bona  fide  indorsee,  for  value, 
the  co-partner  will  be  bound  to  such  indorsee,  even  if  his 
consent  cannot  be  shown.  Coll.  on  Part.  Perk.  Ed.  381, 
note  2.    But,  in  the  case  before  us — 

1.  There  is  no  direct  proof  of  the  fact  assumed,  viz.: 
that  the  acceptances  were  for  the  accommodation  of  Wil- 
liams and  Hitchcock;  for  (we  may  remark)  we  disregard 
altogether  the  testimony  of  H.  B.  Williams.  He  swore 
that  they  were,  and  that  they  were  not,  accommodation 
acceptances,  and  his  statements  are  such  as  to  completely 
neutralize  each  other.  We  have  not  noticed  his  testimo- 
ny in  stating  the  evidence  in  the  cause.  The  letter  of 
credit  was  not  to  the  firm  of  Williams  and  Hitchcock,  nor 
expressed  to  be  for  their  benefit;  and  it  was  such  an  one 
as  would  have  naturally  been  given  to  a  purchasing  agent 
of  their  own  firm  by  H.  B.  Williams  and  Co.  True  the 
proceeds  of  the  bills  did  not  go  to  the  benefit  of  this  lat- 
ter firm,  but  this  is  not  proof  that  they  ^ere  not  accepted 
with  the  expectation  that  those  proceeds  would  be  so  ap- 
plied. Agents  sometimes  misapply  the  means  with  which 
they  are  intrusted.    And ; 

2.  The  circumstances  in  this  case  were  not  such  as 
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May  Term,   would  lead  the  bank,  when  the  bilk  were  discounted,  to 

1851 

suppose  them  to  be  accommodation  bills.     They  do  not 


B**CH       seem  to  have  been  out  of  the  usual  course  of  H.  B.  Wd- 

W  a 

Srin  Ba«.  Hams  and  Co.,  in  raising  money  for  their  own  purposes  in 
the  west.  That  firm  uniformly  accepted  such  bills  drawn 
by  their  purchasing  agents ;  and  it  seems,  from  the  testi- 
mony, that  Williams  and  Hitchcock  were  sometimes  indi- 
vidually made  such  agents,  and  did  business  for  said  firm 
with  the  bank ;  and  it  would  seem,  therefore,  that  they 
drew  bills  separately  upon  H.  B.  Williams  and  Co.,  which 
were  accepted  and  paid,  for  such  was  the  only  kind  of 
business  that  that  firm  had  with  the  bank.  Whereas, 
when  Williams  and  Hitchcock  drew  bills  for  their  own  ac- 
commodation, as  a  firm,  they  drew  upon  H.  B.  Williams 
alone,  who  was,  and  was  known  to  be,  their  accommoda- 
tion acceptor.  This  is  an  important  fact  in  the  testimo- 
ny; and  with  reference  to  it,  when  Samuel  P.  William 
drew  the  bills  in  question  and  indorsed  them  to  the  Michi- 
gan City  Bank,  he,  in  effect,  said  to  the  bank,  these  bills 
are  for  the  benefit  of  H.  B.  Williams  and  Co.,  and  the  pre- 
vious course  of  that  company  in  regard  to  such  bilk 
would  seem  to  have  authorized  the  bank  to  believe,  what 
Williams  virtually  said,  to  be  true.  We  think  the  trans- 
action in  this  case  had  the  appearance,  to  the  bank,  from 
all  the  circumstances,  of  being  for  the  benefit  of  H.  B. 
Williams  and  Co.,  and  that  the  jury  properly  so  found  the 
fact,  though  had  they  found  otherwise,  their  verdict  would 
not  have  been  set  aside. 

Another  question  in  the  case  it  is  necessary  for  us  to 
decide.  Williams  and  Hitchcock  received  from  the  bank, 
at  the  time  of  its  date,  the  following  instrument: 

"  Received,  December  3,  1841,  of  Williams  and  Hitch- 
cock, in  the  store  of  Goodhue  and  McAdoo,  as  per  their 
receipts  of  this  date,  13,500  bushels  of  wheat  as  col- 
lateral security  for  the  payment  of  the  following  de- 
scribed drafts  or  bills  of  exchange  heretofore  negotiated 
at  the  branch  bank  by  Williams  and  Hitchcock,  to-writ,  the 
draft  drawn  by  Williams  and  Hitchcock  accepted  by  fl- 
B.  Williams,  dated  August  30,  1841,  at  4  mos.  after  date, 
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$2,000.     One  other  draft,  same  parties,  dated  Sept.  4,   May  Term, 
1841,  at  4  mos.  date,  $1,000.     One  other  do.,  same  par- 


ties, Sept.  7,  1841,  at  4  mos.  date,  $1,000.  One  other  do.  Bl£0H 
same  parties,  Sept.  8, 1841,  at  4  mos.  date,  $1,000.  One  State  Bakx. 
other  do.,  drawn  by  S.  P.  Williams,  accepted  by  H.  B. 
Williams  and  Co.,  dated  Sept.  16,  1841,  at  4  mos.  date, 
$2,000.  One  other  do.,  same  parties,  Sept.  16,  1841,  at 
4  mos.  date,  $1,000.  One  other  do.,  same  parties,  Sept. 
11, 1841,  at  4  mos.  date,  $1,000.  One  other  do.,  same 
parties,  Sept.  10,  1841,  at  4  mos.  date,  $2,000.  One 
other  do.,  same  drawer,  accepted  by  H.  B.  Williams, 
dated  Sept.  16,  1841,  at  4  mos.  date,  $1,000.  One  other 
do.,  same  parties,  Sept.  10,  1841,  at  4  mos.  date,  $1,000. 
One  other  do.,  drawn  by  Williams  and  Hitchcock,  accept- 
ed by  H.  B.  Williams,  Sept.  16,  1841,  at  4  mos.  date, 
$1,000."  Then  follows  a  description  of  four  other  drafts, 
same  drawers  and  acceptor  as  in  the  last  described,  and 
the  article  proceeds :  "  It  is  understood  that  the  last 
named  drafts,  amounting,  in  the  aggregate,  to  ten  thou-  ' 
sand  five  hundred  dollars,  may  be  renewed  by  the  payors 
substituting  therefor,  at  or  before  maturity,  the  drafts  of 
Williams  and  Hitchcock  to  the  order  of,  and  indorsed  by, 
H.  B.  Williams  and  Co.,  on  Eli  Hart  and  Co.,  of  New 
York,  for  same  amount  including  interest,  and  payable 
on  some  fixed  day  in  all  the  month  of  June  next.  It  is 
further  understood,  that  if  the  first  six  drafts  herein  de- 
scribed, amounting,  in  the  aggregate,  to  eight  thousand 
dollars,  are  paid  at  maturity  agreeably  with  the  tenor 
thereof,  and  the  other  nine  drafts  are  paid  or  renewed  as 
above,  and  accepted  by  Eli  Hart,  and  Co.,  the  wheat 
herein  held  as  aforesaid  to  be  delivered  in  store  to  the 
said  Williams  and  Hitchcock,  or  their  order;  but  in  case 
the  said  drafts  are  not  paid  or  arranged  as  above,  the 
said  wheat  to  be  sold  and  the  proceeds  applied  towards 
the  payment  of  said  drafts.    In  the  meantime,"  &c. 

"A.  P.  Andrews,  cashier,"  &c. 
The  drafts  were  not  paid  or  arranged  as  contemplated 
in  said  instrument,  the  bank  sold  the  wheat  and  applied 
the  proceeds  exclusively  upon  those  drafts  drawn  upon 
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Hay  Term,   H.  B.  Williams  alone,  and  this  application  was  held  light 
.  in  the  Court  below.    In  this,  we  think  there  is  error.  We 


B^JJW  are  referred,  in  support  of  the  decision  below,  by  the 
tan  Bank,  counsel  for  the  bank,  to  the  general  rule  that  where  the 
debtor  fails  to  make  application  of  a  payment  to  a  par- 
ticular debt,  the  creditor  may  make  the  application.  But 
the  question  in  this  case  is,  not  what  is  the  general  rule 
on  this  subject,  but  has  the  debtor  actually  made  an  ap- 
plication, and  if  so,  what?  We  think  the  instrument  in 
question,  by  a  proper  and  equitable  construction,  shows 
that  an  application  was  made  by  the  debtor's  assigning 
the  wheat,  at  the  time  of  its  assignment,  and  that  it  was 
an  application  of  the  proceeds  of  the  wheat  towards  the 
payment  of  all  the  bills  named,  pro  rata.  This  construc- 
tion is  supported  by  the  case  of  Perris  v.  Roberts,  Vera. 
34.  Perris  became  bound  unto  Roberts  as  surety  for  F. 
S.  F.  8.  owes  Roberts  a  further  debt  upon  simple  con- 
tract. F.  S.  and  Roberts  come  to  a  stated  account  for 
all  moneys  owing  to  Roberts,  as  well  for  what  was  due  on 
the  bond  in  which  Perris  was  bound  as  surety,  as  for 
what  was  due  to  Roberts  upon  simple  contract;  and  there 
being  due  to  Roberts  on  the  foot  of  the  account,  85/,  F. 
S.  makes  him  a  bill  of  sale  towards  satisfaction  of  the 
whole  debt.  It  was  insisted  that  the  money  raised  by  the 
bill  of  sale  should  be  applied  in  the  first  place  to  satisfy 
the  debt  due  on  simple  contract,  it  having  been  decided 
at  the  same  term,  in  Hayward  v.  Lomax,  Vera.  24,  that 
where  a  man  owes  money  on  mortgage  drawing  interest, 
and  to  the  same  person,  other  money  due  on  account  not 
drawing  interest,  and  he  makes  a  general  payment  with- 
out mentioning  the  debt  to  which  it  should  be  applied,  it 
should  go  to  reduce  the  mortgage ;  but  the  chancellor 
held  that  the  money  raised  by  the  bill  of  sale  should  be 
applied,  pro  rata,  for  the  sinking  of  both  debts,  "  and 
solely  upon  this  reason,  viz.,  that  both  debts  had  been 
cast  into  one  stated  account  and  the  bill  of  sale  made 
towards  satisfaction  of  the  whole  debt."  The  correctness 
of  the  decision  in  this  case  has  -never  been  denied. 
Burge  on  Sure.   127. — Chit,  on  Cont.,  7  Am.  Ed.  756, 
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note  1 .    See  this  note,  also,  for  other  cases  of  pro  rata   M*7  Term 
application.  '. — 

Per  Curum.-The  judgment  is  reversed  with  costs.       **«* 
Cause  remanded,  &c.  Coawm,. 

Z.  Baird,  for  the  plaintiff. 

D.  D.  Pratt  and  /.  B.  Niles,  for  the  defendant. 

Note. — Upon  the  announcement  of  the  decision,  the  defendant  in  error 
offered  to  remit  the  excess  over  the  true  amount  for  which  judgment  had 
been  rendered  below,  and  was  permitted  to  do  so ;  whereupon  the  judg- 
ment was  affirmed  for  the  balance. 


SHOUP  V.  CoNWELL. 

The  plaintiff  took  out  a  writ  of  foreign  attachment  against  the  property 
of  the  defendant.  The  latter  gave  bond,  and  his  property  was  re- 
leased, and  at  the  succeeding  term  there  was  an  order  of  publication. 
At  the  term  subsequent,  the  administrator  of  the  plaintiff  'a  estate  ap- 
peared and  suggested  the  death,  since  the  last  continuance,  of  the  plain- 
tiff, and  it  was  ordered  that  the  suit  be  revived  in  the  name  of  the  ad-  > 
ministrator.  Publication  was  proved.  At  the  next  term  the  parties 
appeared,  and  the  defendant  failing  and  refusing  to  make  any  defence, 
judgment  was  rendered  for  the  plaintiff  with  an  award  of  execution. 
The  transcript  contains  a  statement  of  the  clerk  that  the  defendant 
moved  to  dismiss  the  cause  for  want  of  a  scire  facia*,  and  that  the  mo- 
tion was  overruled.  Held,  that  the  statement  of  the  clerk  was  no  part 
of  the  record.  Held,  also,  that  as  the  defendant  appeared  to  the  suit 
and  suffered  judgment  to  be  rendered  against  him  without  objecting  to 
the  order  of  revival,  he  may  be  considered  as  having  waived  the  objec- 
tion. 

APPEAL  from  the  Franklin  Circuit  Court.  M^' 

Blackford,  J. — On  the  19th  of  January,  1849,  one  James  y 
ConweU  took  out  a  writ  of  foreign  attachment  against  the 
property  of  the  defendant,  Samuel  Shaup.  The  cause  of 
action  set  out  in  the  affidavit  and  attachment  was  a  pro- 
missory note  dated  in  1845,  waiving  all  benefit  of  the  ap- 
praisement laws.  The  attachment  was  returned  levied 
on  certain  property,  real  and  personal,  which  is  particu- 
larly described  in  the  return. 

Vol.  II.— 63 
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May  Term,       On  the  23d  of  January,  1849,  the  said  personal  property 

' —  was  released  upon   the   defendant's  executing  a  bond 

£up       agreeably  to  the  statute. 
Cohwill.         At  the  February  term,  1849,  of  the  Circuit  Court,  there 
was  an  order  of  publication. 

At  the  August  term,  1849,  Francis  A.  ConweU,  admi- 
nistrator of  the  estate  of  said  James  ConweU,  appeared 
and  suggested  the  death,  since  the  last  continuance,  of 
the  said  James  ConweU.  And  it  was  thereupon  ordered 
that  the  cause  be  revived  in  the  name  of  said  Francis  A. 
ConwcU,  administrator  as  aforesaid. 

Afterwards,  at  the  said  term  of  August,  1849,  publica- 
tion was  duly  proved. 

At  the  February  term,  1850,  the  plaintiff  and  defend* 
ant  appeared  by  their  respective  attorneys,  and  the  de- 
fendant  failing  and  refusing  to  make  any  defence,  the 
cause  was  submitted  to  the  Court.  Judgment  was  after- 
wards rendered  for  the  plaintiff  for  the  sum  found  to  be 
due  on  the  note  sued  on,  with  an  award  of  execution 
against  the  defendant's  property. 

That  is  the  whole  case  as  shown  by  the  transcript. 

The  defendant  contends  that  the  suit  having  abated  by 
the  death  of  James  ConwcU,  the  original  plaintiff,  it  ought 
not  to  have  been  revived  without  a  scire  facias. 

If  the  defendant  had  not  noticed  the  suit  after  the  order 
of  revivor,  or  if,  on  the  first  opportunity,  he  had  moved 
to  set  aside  that  order  and  his  motion  had  been  over- 
ruled, he  might  now  have  raised  the  question  as  to  the 
necessity  of  a  scire  facias  in  the  case.  But  supposing 
that  a  scire  facias,  as  the  defendant  contends,  ought  to 
have  issued,  still  as  the  defendant,  after  the  order  of  re- 
vivor, appeared  to  the  suit,  and  suffered  a  judgment  to  be 
rendered  against  him,  without  objecting  to  the  order,  he 
may  be  considered  as  having  waived  the  objection. 

It  is  true,  there  is,  in  the  transcript,  before  the  entry  of 
the  defendant's  appearance,  a  statement  of  the  clerk  that 
the  defendant  moved  to  dismiss  the  cause  for  the  want  of 
a  scire  facias,  and  that  the  motion  was  overruled.  That 
statement,  however,  is  no  part  of  the  record,  the  motion 
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and  decision  on  it  not  having  been  made  a  part  of  the   May  Term, 
record  by  a  bill  of  exceptions.  * 


The  judgment  is  correctly  rendered  for  the  plaintiff  for      Pa^°*8 
the  sum  found  to  be  due  on  the  note ;  and,  as  the  defend-    Th*  State. 
ant  appeared  to  the  suit,  we  see  no  objection  to  the 
award  of  execution  against  his  property  generally. 

Per  Curiam, — The  judgment  is  affirmed  with  1  percent. 
damages  and  costs. 

/.  D.  Hawland,  for  the  appellant. 

O.  Holland y  for  the  appellee. 


Parsons  p.  The  State. 

Betting  on  the  result  of  an  election  is  an  indictable  offence. 

All  wagering  contracts  are  void  by  statute. 

Sums  of  money  stated  in  an  indictment  need  not  be  proved  as  laid,  unless 
they  form  part  of  the  description  of  a  written  instrument,  or  the  exact 
Bum  be  of  the  essence  of  the  offence. 

In  an  indictment  for  winning  a  certain  sum  of  money,  the  prosecutor  may 
prove  the  winning  of  a  smaller  sum. 

A.  sold  a  horse  to  the  defendant  for  65  dollars  payable  when  General  Tay- 
lor should  be  elected  president  of  the  United  States,  which  sum  the  de- 
fendant subsequently  paid.  The  horse  was  worth  50  dollars.  Held, 
that  the  transaction  was  a  wager. 

ERROR  to  the  Rush  Circuit  Court.  Tuesday, 

Blackford,  J. — This  was  an  indictment,  found  at  the  May 27- 
April  term,  1849,  against  Mathias  Parsons.  The  offence 
charged  is,  that  the  defendant,  on  the  7th  of  November, 
1848,  at,  &c.,  did  unlawfully  lose  to  Richard  F.  Brown  25 
dollars,  by  then  and  there  unlawfully  betting  and  wager- 
ing said  sum  with  him  on  the  result  of  an  election  for 
president  of  the  United  States,  then  pending,  in  which 
Lewis  Cass  and  Zachary  Taylor  were  candidates,  contrary 
to  the  form  of  the  statute. 

Plea,  not  guilty.  Verdict  for  the  state  and  fine  of  one 
dollar.  Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict. 

Two  witnesses  only  were  examined  on  the  trial.  One 
of  them  was  Brown,  who  is  mentioned  in  the  indictment. 
He  said  that  on  the  day  of  the  presidential  election  in 
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Hay  Term,    1848,  he  sold  the  defendant  a  mare  for  65  dollars,  paya- 
1851 

_  ble  when  General  Taylor  should  be  elected  president  of 


v  the  United  States;  that,  on  the  5th  of  December,  1848,  the 

Tin  State,  defendant  paid  32  dollars  and  50  cents  on  the  mare,  and 
that  the  residue  of  the  note  (given  for  the  price  of  the 
mare)  had  been  settled.  The  witness  also  said,  that  he 
thought  50  dollars  a  pretty  good  price  for  the  mare;  that 
he  would  have  taken  less  than  65  dollars  for  her  without 
the  condition,  but  that  he  did  not  consider  the  price  doa- 
ble value,  the  way  property  sold  on  elections.  The  other 
witness  said  that  he'  thought  the  mare  worth  65  dollars, 
and  that  he  would  give  that  sum  for  her.  The  transac- 
tion took  place  in  Rush  county. 

The  first  question  is  whether  the  offence  laid  in  the  in- 
dictment, viz.,  the  losing  of  money  by  betting  on  the  re- 
sult of  an  election,  is  indictable. 

The  statute  on  the  subject  says,  that  every  person  who 
shall,  by  playing  or  betting  at  or  upon  any  game  or  wager 
whatever,  either  lose  or  win  any  sum  of  money  or  article 
of  value,  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  50  dollars.  R.  S.  1843,  p.  980.  This 
statute,  as  we  understand  it,  prohibits  not  only  all  games 
but  all  wagers  for  anything  of  value.  This  construction 
is  strengthened  by  the  circumstance  that,  by  a  previous 
statute,  all  wagering  contracts  are  declared  void.  R.  S. 
1843,  p.  503.  The  cases  of  Tate  v.  The  State,  5  Blackf. 
174,  and  Bellair  v.  The  State,  6  id.  104,  which  were  indict- 
ments relative  to  wagers  on  elections,  under  the  statute 
of  1838,  seem  to  imply  that  the  indictments,  had  they 
been  properly  drawn,  would  have  been  sustained.  There 
is  also  a  case,  under  the  statute  of  1838,  in  which  an  in- 
dictment for  winning  treasury  notes,  by  betting  on  the  re- 
sult of  an  election,  was  sustained.  The  State  v.  Little,  6 
Blackf.  267.  The  statute  of  1838,  as  to  this  offence,  is 
the  same  with  that  of  1843.    R.  S.  1838,  p.  217. 

We  must  next  inquire  whether  the  facts  proved  show, 
that  the  defendant  lost  money  by  a  wager  with  Brawn  on 
the  result  of  said  election? 

That  the  transaction  in  question  was  a  wager  appears 
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by  the  following  authorities:    Assumpsit.    In  considera-   May  Term, 
tion  of  20*.  paid  to   the   defendant  by  the  plaintiff,       1851' 


the  defendant  promised  to  pay  the  plaintiff  20/.,  if  Charles  V***0** 
Stuart  should  be  king  of  England  within  twelve  months.  The  State. 
Andrews  v.  Heme,  1  Lev.  33.  That  contract  was  con- 
sidered a  wager  in  Gilbert  v.  Sykes,  16  East,  377.  As- 
sumpsit on  a  promissory  note.  The  note  was  as  follows : 
"  Haverhill,  N.  H.  Oct.  16,  1840.  For  value  received,  I 
promise  to  pay  Samuel  Danforih  or  order  50  dollars  on  the 
day  that  Martin  Van  Buren  is  re-elected  president  of  the 
United  States,  with  interest  annually.  Eli  L.  Evans." 
That  note  was  given  for  a  horse  worth  from  20  to  25  dol- 
lars. The  horse  was  to  be  retained  by  the  defendant, 
and  was  only  paid  for  by  the  note.  The  note  was  only 
to  be  paid  by  the  defendant  on  the  happening  of  the  con- 
tingency named  in  the  note.  The  jury  found  for  the  de- 
fendant, and  the  plaintiff  excepted.  The  Court  said, 
"  We  do  not  hesitate  to  regard  the  note,  after  the  finding 
of  the  jury,  as  having  been  given  upon  a  wagering  con- 
tract and  void.  It  possesses  all  the  elements  that  are  ne- 
cessary to  constitute  any  wager.  But  a  wager,  though 
called  by  any  other  name,  is  none  the  less  immoral  and 
opposed  to  law.  It  is  a  wager  still.  This  note  was  given 
for  a  horse,  but  the  horse  was  worth  but  half  the  amount 
of  the  note ;  the  defendant  took  the  horse  in  exchange  for 
the  note,  and  whether  he  was  to  be  liable  to  pay  the  note 
depended  upon  the  result  of  a  pending  election."  Dan- 
forih v.  Evans,  16  Vermont,  538.  Assumpsit  on  a  note 
as  follows:  "  Standish,  August  1,  1840.  For  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  Moses  R. 
Marean  or  order  100  dollars  and  interest,  to  be  paid  when 
Martin  Van  Buren  is  elected  president  of  these  United 
States,  if  so  be  he  should  be  elected  at  the  presidential 
election  in  November  next,  if  the  said  Martin  Van  Buren 
should  live  until  that  time. — Benjamin  Longley,  Nathaniel 
Bacon,  Charles  Barrett."  The  facts  were,  that  the  plain- 
tiff, on  said  day,  offered  to  dispose  of  his  horse  to  the  de- 
fendants, and  received  therefor  the  note  sued  on.  The 
horse  was  delivered  to  the.  defendants.    That  transaction 
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May  Term,   wa0  held  to  be  a  wager.    The  Court  said,  "  It  cannot  be 
winked  out  of  eight,  that  this  was  nothing  more  nor  leas, 


Pauokb  jn  ^e  contemplation  of  the  parties,  than  a  bet  upon  the 
Tn  Stats,  event  of  the  then  pending  election  for  the  presidency  of 
the  United  States"  Marcan  v.  Longley  et  al.,  21  Maine, 
26.  So,  where  A.  conveyed  to  B.  a  tract  of  land,  and  B. 
gave  to  A.  promissory  notes  for  the  value  of  the  land, 
promising  to  pay  when  James  K.  Polk  was  elected  presi- 
dent of  the  United  States,  the  transaction  was  held  to  be 
a  wager  and  the  notes  void.  Tramwell  v.  Gordon,  11  Ala- 
bama, 656. 

In  the  case  before  us,  the  defendent,  in  consideration  of 
the  mare  sold  to  him  by  Brown,  promised  Brown  to  pay 
him  65  dollars  when  General  Taylor  should  be  elected 
president  of  the  United  States.  The  authorities  we  have 
referred  to  show  that  that  contract  was  a  wager  on  the 
result  of  the  election.  The  defendant  lost  the  bet,  Gene- 
ral Taylor,  as  the  history  of  the  country  shows,  having 
been  elected.  After  the  election,  the  defendant  paid  the 
65  dollars  according  to  the  contract. 

The  last  question  relates  to  the  proof  of  the  amount 
alleged  to  have  been  bet  and  lost  by  the  defendant. 

The  allegation  as  to  the  amount  bet  is  surplusage,  and 
may  be  struck  out  ofi  the  indictment.  The  precedents  of 
indictments  for  winning  money  by  betting  are  silent  as  to 
the  amount  bet.  They  only  charge  that  the  defendant 
won  so  much  money  by  betting  on  the  side,  &c.  3  Chit. 
Crim.  Law,  679.  But  it  is  contended  that,  at  any  rate,  the 
exact  sum  charged  to  have  been  lost  should  have  been 
proved.  According  to  BroxmCs  testimony,  on  which  the 
jury  had  a  right  to  rely,  the  sum  which  the  defendant,  in 
consequence  of  the  wager,  paid  for  the  mare  was  more 
than  she  was  worth;  and,  of  course,  he  lost  the  excess. 
That  witness  states  that  50  dollars  would  have  been  a 
pretty  good  price  for  the  mare.  Considering  that  to  have 
been  her  cash  value,  the  defendant  lost  less  than  the 
amount  charged.  But  we  do  not  think  that  proof  of  the 
loss  of  the  exact  sum  charged  was  necessary.  Proof  of 
the  loss  of  a  less  sum  was  sufficient.    It  is  a  general  role 
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that  sums  of  money  stated  in  an  indictment  need  not  be   May  Term, 

proved  as  laid,  unless  they  form  part  of  the  description  of ' — 

a  written  instrument,  or  the  exact  sum  be  of  the  essence  ExM^*1>T 
of  the  offence.  Arch.  Crim.  Plead.  101.  In  the  present  Omusiuir. 
case,  the  essence  of  the  offence  does  not  consist  in  the 
particular  amount  lost,  nor  does  the  quantum  of  the  pun* 
ishment  depend  on  such  amount.  The  only  question  for 
the  jury  was,  did  the  defendant  lose  the  money  named  in 
the  indictment,  or  any  part  of  it,  by  betting  with  Brown 
on  said  election?  There  are  the  following  cases  on  this 
point:  On  an  indictment  for  extorsively  taking  twenty 
shillings,  proof  of  the  taking  of  one  shilling  is  sufficient. 
Per  Holt,  C.  J.,  in  Rex  v.  Burdett,  1  Ld.  Raym.  148.  So, 
on  an  indictment  for  taking  a  certain  sum  as  brokerage, 
contrary  to  the  statute,  you  need  not  prove  that  the  de- 
fendant took  the  exact  sum  laid  in  the  indictment.  The 
King  v.  GiUham,  6  T.  R.  265.  It  has  also  been  held  that 
on  an  indictment  for  winning  a  certain  sum  against  the 
statute  of  Anne,  the  prosecutor  may  prove  the  winning  of 
a  smaller  sum.    Rex  v.  Hill  et  al.,  1  Stark.  Rep.  359. 

We  are,  therefore,  of  opinion  that  there  is  no  error  in 
this  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs, 

jR.  D.  Logan,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Kennedy  and  Another  v.  Christian  and  Another. — In 

Error. 

THIS  was  an  action  for  mesne  profits,  brought  by  Asa 
Christian  and  another,  against  Robert  Kennedy  and  Wil- 
liam Nichol.  Plea,  not  guilty.  Judgment  in  favor  of  the 
plaintiffs  for  250  dollars. 

Upon  the  trial  the  plaintiff  introduced  the  record  of  a 
judgment  by  default  against  the  casual  ejector,  in  an  ac- 
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M»y  Tom,   tion  of  ejectment  for  the  premises  for  which  the  mesne 

1 —  profits  were  claimed,  and  a  writ  of  habere  facias  posses- 

K*H**ftY  sionem,  by  which  the  plaintiffs  were  put  in  possession. 
OmuDRiAx.  it  further  appeared  in  evidence  that  the  tract  of  land 
so  recovered  in  the  action  of  ejectment,  had  formerly  be- 
longed to  one  Catharine  Kennedy,  who  died  in  1837.  At 
her  death  it  was  taken  possession  of  by  the  defendant, 
Robert  Kennedy,  and  two  of  his  brothers,  as  the  heirs  at 
law  of  the  said  Catharine.  These  parties  divided  die 
tract,  about  sixty  acres  being  allotted  to  Robert  Kennedy, 
and  the  remainder  to  his  brothers,  who  sold  their  portion 
to  Nichol,  the  other  defendant.  The  part  of  the  tract  thus 
sold  to  Nichol  was  wild  land,  and  there  was  no  evidence 
that  he  ever  made  any  use  of  it,  except  an  admission 
that  he  had  made  five  hundred  rails  from  timber  worth 
50  cents  for  each  one  hundred  rails. 

The  said  Catharine  Kennedy  had  made  a  will  by  which 
she  devised  the  whole  tract  to  the  plaintiffs.  This  will 
had  been  concealed  or  destroyed  by  Robert  Kennedy  and 
his  said  brothers,  but  was  established  by  proceedings  in 
chancery  about  the  year  1848.  After  the  establishment 
of  the  will  the  action  of  ejectment  was  brought. 

This  evidence  does  not  sustain  a  joint  judgment 
against  Robert  Kennedy  and  Nichol.  There  is  no  evi- 
dence of  a  joint  possession,  but  on  the  <£>ntrary  it  clearly 
appears  that  they  occupied  or  clamed  separate  and  dis- 
tinct portions  of  the  tract.  Nichol  may  be  liable  for  the 
mesne  profits  of  the  land  he  had  in  possession,  but  not 
for  those  of  the  land  held  by  Kennedy. 

The  judgment  is  reversed  with  costs. 

O.  H.  Smith  and  8.  Yandes,  for  the  plaintiffs. 

/.  Morrison  and  S.  A.  Major,  for  the  defendants. 
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May  Term, 
Mason  v.  Beard.  - — 

Mason 

^  v-  I   ft  fitft 

The  defendant  sold  the  plaintiff  a  quantity  of  flax-seed  and  took  the  fol-        Beard.         |HB  6l:< 

lowing  receipt :  "  Received  of  John  Beard  101  bushels  of  flax-seed,  to 
be  paid  for,  12}^  cents  below  the  Cincinnati  prices,  when  called  for. 
Aug.  25,  1846.  Adam  Maton*  On  this  receipt  was  the  following  in- 
dorsement :  "  Received  on  the  within,  43  dollars  in  cattle,  June,  1847. 
Demanded  April  1st,  1847.  John  Beard"  Held,  that  this  instrument 
was  only  an  acknowledgment  of  the  receipt  of  the  flax-seed  with  a  pro- 
mise to  pay  for  it  on  demand  at  the  specified  reduction  from  the  Cincin- 
nati price.  The  demand  referred  only  to  the  time  of  payment,  not  to 
the  price,  which  should  be  regarded  as  fixed  by  the  price  at  Cincinnati 
at  the  time  the  flax-seed  was  delivered  and  the  receipt  given. 

APPEAL  from  the  Union  Circuit  Court.  Wednesday, 

Smith,  J. — Assumpsit  by  Beard  against  Mason.  The  first  fly 
count  alleges  that  on  the  25th  of  August,  1846,  the  plain- 
tiff sold  the  defendant  101  bushels  of  flax-seed,  and  that 
the  defendant  promised  to  pay  the  plaintiff  the  value  of 
said  flax-seed,  when  called  for  by  the  plaintiff,  according 
to  the  selling  price  of  flax-seed  in  the  Cincinnati  market, 
to- wit:  at  twelve  and  one  half  cents  below  the  Cincinnati 
price.  That,  on  the  15th  of  October,  1840,  the  price  of 
flax-seed  in  Cincinnati  market  was  1  dollar  and  25  cents 
per  bushel,  and  on  that  day  the  plaintiff  demanded  of  the 
defendant  113  dollars  and  62£  cents,  being  the  value  of 
the  flax-seed  so  sold  and  delivered  at  the  Cincinnati 
price,  less  12£  cents  per  bushel,  and  that  payment  was 
refused,  &c.  The  declaration  also  contained  the  com- 
mon counts. 

The  defendant  pleaded  the  general  issue  and  a  plea  of 
set-off,  alleging  payment  to  the  plaintiff  in  money  and 
cattle.  There  were  other  pleas  to  which  demurrers  were 
sustained  and  which  need  not  be  noticed. 

The  cause  was  tried  on  the  issues  made  by  the  first 
and  fourth  pleas,  and  the  plaintiff  obtained  a  judgment 
for  44  dollars  and  53  cents ;  a  motion  for  a  new  trial 
made  upon  the  return  of  the  verdict  having  been  over- 
ruled. 

The  plaintiff  gave  in  evidence. the  following  receipt : 
Vol.  if.— 64 
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My  Term,       "Received  of  John  Beard  101  bushels  of  flax-seed,  to 

l  R¥\  1 

' —  be  paid  for,  12£  cents  below  the  Cincinnati  price,  when 

M^ow       called  for.     August  25th,  1846.     Adam  Mason.:' 

Beam).  On  this  receipt  there  was  the  following  indorsement: 

"Received  on  the  within  42  dollars  in  cattle.  June, 
1847.     Demanded  April  1st,  1847.    John  Beard." 

The  Court  instructed  the  jury  that,  by  the  receipt  given 
in  evidence,  the  defendant  agreed  to  pay  for  the  flax- 
seed at  the  rate  of  12}  cents  below  the  Cincinnati  price 
at  the  date  of  the  demand  of  payment;  that  the  plaintiff  had 
the  right  to  select  his  own  time  to  make  the  demand 
and  thereby  fix  the  price  of  the  flax-seed ;  and  when  he 
did  make  his  election  by  a  demand,  it  would  be  binding 
on  him  as  well  as  the  defendant;  and,  therefore,  the  Cin- 
cinnati price  at  the  date  of  the  first  demand  made  by  the 
plaintiff  governs  the  price  of  flax-seed  between  the  par 
ties. 

The  bill  of  exceptions  does  not  profess  to  set  out  all 
the  evidence,  but  it  states  that  there  was  evidence  tend- 
ing to  prove  that  the  plaintiff  had  received  20  dollars  in 
cash  at  the  time  he  delivered  the  flax-seed ;  that  he  called 
and  took  the  cattle  mentioned  in  the  indorsement  on  the 
receipt  about  two  weeks  afterwards ;  and  that  the  price 
of  flax-seed  in  Cincinnati  at  the  time  the  cattle  were  re- 
ceived was  from  60  to  62  cents  per  bushel.  In  reference 
to  this  evidence  the  defendant  requested  the  Court  to  in- 
struct the  jury,  that  if  they  found  the  plaintiff  had  so  re- 
ceived 20  dollars,  which,  with  a  fair  price  for  the  cattle, 
if  no  particular  price  was  agreed  upon,  equalled  or  ex- 
ceeded the  value  of  the  flax-seed  at  the  Cincinnati  price, 
they  might  regard  the  time  of  the  delivery  of  the  cattle 
as  the  time  of  the  demand  of  payment  and  should  find 
for  the  defendant.  This  instruction  the  Court  refused  to 
give. 

We  think  the  Circuit  Court  placed  an  erroneous  con- 
struction on  the  receipt  or  instrument  given  in  evidence. 
It  is,  in  our  view,  simply  an  acknowledgment  of  the  re- 
ceipt of  the  flax-seed,  with  a  promise  to  pay  for  it  on  de- 
mand, at  the  specified   deduction  from   the    Cincinnati 
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price.     The  demand  refers  only  to  the  time  of  payment,    M*y  Term, 
not  to  the  price,  which  should  be  regarded  as  fixed  by  the 


price  at  Cincinnati,  at  the  time  the  flax-seed  was  deli-  0v«*njwr 
vered  to  the  defendant  and  the  receipt  given.  It  is  quite  Maettk. 
natural  to  suppose  that,  as  the  contract  of  sale  was  made 
in  this  state  at  a  considerable  distance  from  Cincinnati, 
the  market  price  at  that  city  at  the  time  might  be  un- 
known to  the  parties,  though  the  one  might  be  willing  to 
sell  and  the  other  to  buy  at  the  price  in  that  market,  less 
the  cost  of  transportation  to  it.  But  the  advantage 
given  to  the  plaintiff  by  the  construction  of  the  Circuit 
Court  is  so  unreasonable,  and  so  little  in  accordance  with 
the  usual  customs  of  buyers  and  sellers,  that  we  think,  if 
the  phraseology  of  the  instrument  is  so  ambiguous  that 
it  bears  either  construction,  that  which  we  have  placed 
upon  it  is  a  preferable  one. 

Per  Curiam. — The  judgment  is  reversed. 

S.  W.  Parker,  for  the  appellant. 

/.  S.  Reid  and  /.  S.  Newman,  for  the  appellees. 


Overturf  v.  Martin  and  Others. 

If  a  surety  in  a  promissory  qoUj  that  is  due,  apprehend  the  insolvency  of 
the  principal,  or  his  removal  from  the  state,  he  may  require  the  holder 
of  the  note,  by  notice  in  wiling,  to  sue  on  it,  whether  the  principal  be 
insolvent  or  not ;  and  if  the  holder  fail  to  sue  on  the  note  within  a  rea- 
sonable time  after  such  nol  ice,  the  surety  will  be  discharged. 

That  a  suit  was  instituted  at  the  next  term  after  notice  given  and  for 
some  cause  dismissed,  is  no  e  vide  ace  of  diligence.  The  suit  should 
have  been  properly  brought  and  duly  prosecuted. 

ERROR  to  the  Ripley  Circuit  Court.  Wednesday, 

Smith,  J. — This  was  an  action  of  assumpsit  brought  in  Mav^ 
the  name  of  Overturf  against  George  Martin,  Elizabeth 
Martin,  and  Preston  Christie,    The  declaration  alleges 
that,  on  the  6th  of  August,  1841,  the  said  Elizabeth  Mar- 
tin,  being  then  sole  and  unmarried,  by  her  then  name  of 
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May  Term,    Elizabeth  Ditch,  and  the  said  Preston  Christie  made  their 

I  OKI 

' note  in  writing,  of  that  date,  for  the  payment  to  the 

Ovebtuhf  plaintiff  of  235  dollars  and  33  cents,  with  ten  per  cent. 
Maktfn.      interest  from  date,  in  twelve  months. 

Martin  and  wife  demurred  to  the  declaration. 

Christie  filed  three  pleas  : 

1st.  That  the  note  sued  on  was  obtained  by  fraud; 

2d.  That  the  said  defendant,  Christie,  signed  the  note 
described  in  the  plaintiff's  declaration,  as  the  security  of 
the  said  Elizabeth  Ditch,  she  having  received  the  whole  of 
the  consideration  therefor ;  and  that,  on  the  27th  of  Feb- 
ruary, 1845,  he  caused  a  written  notice  to  be  served  on  one 
John  Huckstep,  who  then  had  said  note  in  his  possession 
and  under  his  control,  and  to  whom  said  Overturf  had 
passed  said  note  as  guardian  of  the  heirs  of  Pinkneg 
Huckstep,  deceased,  and  who  was  entitled  to  collect  and 
receive  the  money  therein  mentioned,  the  said  Overturf 
having  before  that  time  parted  with  all  the  interest  there- 
in, requiring  the  said  John  Huckstep  to  cause  a  suit  there- 
on to  be  instituted  immediately;  and  that  the  said  John 
Huckstep  failed  and  refused  to  commence  a  suit  on  said 
note  in  due  time,  and  to  prosecute  such  suit  with  due 
diligence; 

3d.  That  said  Elizabeth  was  the  principal  in  said  note, 
which  was  given  to  said  Overturf  as  executor  of  the  es- 
tate of  Pinckney  Huckstep,  deceased,  for  money  lent  her 
by  him  as  such  executor  some  two  years  before  the  date 
of  the  note,  and  without  security ;  that  at  the  time  the 
note  was  given,  said  Overturf  was  about  to  make  a  final 
settlement  of  his  accounts  as  executor,  and  prevailed  on 
the  defendant  to  become  security  on  said  note  for  said 
Elizabeth  in  order  that  he,  as  executor,  might  use  the  note 
in  the  settlement  of  his  said  accounts,  at  the  same  time 
promising  the  defendant  that  he  should,  in  a  short  time,  be 
released  from  liability  as  such  security ;  and  that  the  de- 
fendant signed  said  note  for  the  accommodation  of  said 
Overturf,  without  the  knowledge  of  the  said  Elizabeth, 
and  without  any  consideration. 

There  were  replications  in  denial  of  each  of  these 
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pleas  leading  to  issues  of  fact.     The  demurrer  of  Martin   May  Term, 

and  wife  to  the  declaration  was  overruled  and  judgment '. 

was  rendered  thereon  against  them.    All  the  issues  of    0v^TUBF 
fact  were  found  by  the  jury  in  favor  of  the  defendant,      Maetin. 
Christie,  who  recovered  a  judgment  for  his  costs  accord- 
ingly, a  motion  for  a  new  trial  made  by  the  plaintiff  hav- 
ing been  overruled. 

A  bill  of  exceptions  contains  the  evidence. 

It  appeared  that  the  note  was  made  to  Overturf  as 
executor  of  Pinckney  Huckstep,  and  that  upon  a  final  set- 
tlement of  his  accounts,  Overturf  was  discharged,  and 
this  note,  with  other  assets  of  the  estate,  was,  by  order  of 
the  Probate  Court,  delivered  to  John  Huckstep,  guardian 
of  the  heirs  of  the  testator.  Christie  caused  a  notice 
such  as  is  described  in  the  second  plea  to  be  served  on 
John  Huckstep  on  the  27th  of  February,  1845.  All  the 
parties  resided  in  Ripley  county  except  Mrs.  Martin  and 
her  husband,  who  resided  in  Jefferson  county.  The  first 
term  of  a  Circuit  Court,  held  in  Ripley  county  after  ser- 
vice of  the  notice,  commenced  in  September,  1845,  but 
there  was  a  Circuit  Court  held  in  Jefferson  county  at 
which  suit  could  have  been  brought  on  the  fourth  Monday 
of  March,  1845.  The  present  suit  was  commenced  in  the 
Ripley  Circuit  Court  on  the  26th  of  December,  1845. 

The  plaintiff  gave  in  evidence,  on  the  trial,  the  record 
of  a  suit  commenced  in  the  Ripley  Circuit  Court  at  the 
September  term,  1845 ;  which  suit  was  founded  upon  the 
same  note.  It  was  brought  in  the  name  of  John  Huckstep. 
There  was  a  demurrer  to  the  declaration  which  was  sus- 
tained, and  the  suit  was  then  dismissed  by  the  plaintiff. 

We  think,  without  examining  the  evidence  bearing  up- 
on the  other  issues,  or  the  instructions  given  by  the 
Court,  the  facts  above  stated  fully  sustain  the  finding  of 
the  jury  on  the  issue  made  by  the  second  plea,  and  the 
judgment  in  favor  of  Christie  must,  therefore,  be  right. 
It  was  held  in  Reid  v.  Cox,  5  Blackf.  312,  that  the  statute 
on  this  subject  leaves  no  discretion  with  the  creditor. 
Whether  the  principal  debtor  be  insolvent  or  not,  it  is  the 
privilege  of  the  surety  to  require  suit  to  be  brought  and 
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My  Term,   diligently  prosecuted  to  final  judgment,  and  if  a  suit  is 

* —  not  thus  diligently  brought  and  prosecuted  after  notice 

rut*     given,  the  surety  will  be  discharged. 
Mamin.  jn  this  case  nearly  a  year  elapsed  after  the  notice  was 

served  before  the  suit  was  commenced.  It  might  have 
been  commenced  at  the  Jefferson  Circuit  Court  in  March, 
1845;  but  even  if  it  was  not  incumbent  on  the  plaintiff 
to  go  to  the  county  of  Jefferson  where  the  principals  re- 
sided, he  should  have  at  least  brought  suit  at  the  next 
succeeding  term  of  the  Circuit  Court  in  Ripley  county, 
which  was  held  in  September  There  are  numerous  cases 
in  which  delays  of  much  shorter  periods  have  been  held 
inconsistent  with  such  diligence  as  the  law  requires. 
Odam  v.  Beard,  1  Blackf.  101. — Merriman  v.  Maple,  2 
Blackf.  350.— Bishop  v.  Yeazle,  6  Blackf.  127. 

That  a  suit  was  brought  at  the  September  term  of  the 
Ripley  Circuit  Court,  and  for  some  cause  dismissed  is  no 
evidence  of  diligence.  The  suit  should  have  been  pro- 
perly brought  and  duly  prosecuted.  If  the  demurrer  to 
the  declaration  was  erroneously  sustained  by  the  Court, 
or  if  it  was  sustained  for  defects  which  were  amendable, 
the  plaintiff  had  appropriate  remedies  without  dismissing 
the  suit.  At  all  events,  the  judgment  as  it  stands,  is  final 
and  conclusive.  It  cannot  be  reviewed  or  questioned  in 
this  suit,  and  it  proves  nothing  more  than  that  an  attempt 
was  made  to  commence  a  suit,  which,  from  the  want  of 
the  necessary  care  or  skill  on  the  part  of  the  plaintiff, 
proved  abortive. 

Though  the  note  was  drawn  payable  to  Ovcrturf  as 
executor,  and  this  suit  is  prosecuted  in  his  name,  the  no- 
tice was  properly  served  on  John  Huckstep,  as  the  notes 
were  entirely  under  his  control.  He  alone  had  authority 
to  direct  a  suit  to  be  commenced,  and  a  notice  to  Over- 
turf,  though  he  technically  had  the  legal  title,  and  it  was 
therefore  necessary  to  use  his  name  as  the  nominal 
plaintiff,  would  have  been  useless, 
j  Per  Curiam. — The  judgment  is  affirmed  with  costs. 

S.  C.  Stevens,  for  the  plaintiff. 

P.  L.  Spooner  and  /.  R.  Troxall,  for  the  defendant. 
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May  Term, 
Colvin  v.  The  President  and  Directors  of  the  Liberty  and       1851. 


Abington  Turnpike  Company.    '  Oolvw 

T. 

The  defendant  subscribed  for  four  shares  of  stock  of  the  Liberty  and  Ab~     Thb  Prssi- 
ington  turnpike  company.    He  set  up  as  a  defence  that  a  surrey  was  ^jtGUOfT^ 
made  by  the  engineer  and  adopted  by  the  board,  and  books  were  direct*    Liberty  ahb 
ed  to  be  opened  to  receive  subscriptions.    Subsequently  another  sur-      Abhcgtow 
vey,  varying  from  the  former,  was  adopted  for  the  final  location  of  the      c!a^w^ 
road.    The  defendant  subscribed  after  the  first  survey  and  before  the 
location  was  changed.    Held,  that  this  change  of  location  did  not  re* 
lease  him  from  his  liability. 

APPEAL  from  the  Union  Circuit  Court.  Wedn*d*n, 

Smith,  J. — This  was  an  action  of  debt  brought  by  the 
appellees  against  the  appellant,  for  the  first  and  second  in- 
stalments due  by  him  as  a  subscriber  for  four  shares  of  the 
capital  stock  of  the  Liberty  and  Abington  turnpike  company. 

The  suit  was  commenced  before  a  justice  of  the  peace 
and  appealed  to  the  Circuit  Court,  where  the  appellees 
obtained  a  judgment  for  the  amount  of  said  instalments. 

The  plaintiffs  below  gave  in  evidence,  upon  the  trial, 
the  stock  books  of  the  company  with  the  defendant's  sub- 
scription of  stock,  which  was  as  follows : 

"  We,  the  undersigned,  promise  to  pay  the  sum  of  five 
dollars  for  each  share  of  stock  set  opposite  our  respective 
names,  in  such  manner  and  proportion,  and  at  such  times 
as  the  president  and  directors  of  the  Liberty  and  Abing- 
ton turnpike  company  may  direct. 

"  Provided,  however,  that  no  instalment  on  said  shares 
shall  be  payable  until  500  shares  are  subscribed  and  three 
months'  notice  given  by  public  advertisement  before  the 
first  instalment  shall  be  deemed  due.  Provided  also,  that 
the  amount  of  stock  subscribed  for  by  each  subscriber 
may  be  liquidated  by  work  and  labor  done  on  the  turn- 
pike, and  materials  found,  under  the  direction  of  the  pre- 
sident and  directors  of  said  company,  which  promises 
shall  not  be  deemed  void  by  any  subsequent  amendment 
of  the  charter  by  the  general  assembly,  provided  said 
amendment  is  accepted  by  the  president  and  directors 
aforesaid."    Signed         "  Thomas  /.  Colvin,  4  shares." 
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May  Term,       He  also  offered  in  evidence  some  entries  upon  the  re- 

1  OKI  * 

_ cords  of  the  company,  showing  certain  proceedings  of  the 

CoLvnc      board  of  directors,  to  the  following  effect: 
Tib  Few-        In  March,  1844,  a  charter,  granted  by  the  legislature 
noTORsorm  on  the  15th  of  the  preceding  January,  was  adopted,  and 
^Awn*  AHD  **  was  or^ere&  ^a*  a  suitable  engineer  be  engaged  to  sur- 
Tuknfixx     vey,  locate,  estimate,  and  make  ready  for  letting,  a  suit- 
able route  for  a  turnpike,  commencing  at  Liberty  and  run- 
ning thence  to  Abington,  on  the  best  and  most  available 
ground,  at  the  least  possible  expense. 

On  the  18th  of  June,  1844,  a  report  of  a  survey  was 
made  by  an  engineer  employed  for  the  purpose,  which 
was  approved  and  adopted  by  the  board,  and  the  board 
then  directed  books  to  be  opened  to  receive  subscriptions 
to  the  stock  of  the  company. 

In  July,  1848,  another  survey  was  laid  before  the  board 
by  the  engineer,  varying  in  some  particulars  from  the 
former,  and  after  comparing  the  relative  advantages  and 
expense  of  the  two  routes,  the  last  survey  was  adopted 
for  the  final  location  and  construction  of  the  road. 
It  appeared  that  Colvin,  the  defendant  below,  subscribed 
\  for  the  four  shares  of  stock,  after  the  adoption  of  the  first 

survey  and  location  of  the  road,  and  before  the  location 
was  changed  by  the  subsequent  adoption  of  a  different 
route,  and  he  claims  that  he  has  been  released  from  his 
liability  to  pay  his  subscription  by  this  change  of  loca- 
tion. 

We  do  not  think  such  a  defence  is  sufficient.  There 
is  no  condition  in  the  instrument  subscribed  that  the  road 
should  follow  the  route  described  by  Colvin,  nor  does  it 
appear  that  any  representations  were  made  to  him,  for 
the  purpose  of  procuring  his  subscription,  that  the  road 
would  finally  be  located  on  that  route.  With  regard  to 
the  right  of  the  board  of  directors  to  make  such  changes 
in  the  location  of  the  road,  not  inconsistent  with  the  terms 
of  their  charter,  as  they  should  deem  best  for  the  interest 
of  the  company,  and  this  without  releasing  the  stockhold- 
ers who  had  subscribed  after  a  particular  survey  had  been 
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made  and  approved  from  liability  to  pay  their  subscrip-  May  Term, 
tions,  we  think  there  can  be  no  doubt. 

Per  Curiam. — The  judgment  is  affirmed  with  bper  cent.  E*™™ 
damages  and  costs.  Hathaway. 

/.  Perry,  for  the  appellants. 

/.  S.  Reidy  forythe  appellee. 


Hathaway  v.  Hathaway. 

« 

A  justice-can  grant  a  new  trial  for  cause  shown  within  four  days  cfter  the 

day  on  which  judgment  was  rendered. 

ERROR  to  the  Putnam  Circuit  Court.  Wafcetdof, 

Perkins,  J. — Hathaway y  for  the  use  of  Nethercutt,  sued  Ma*  **■ 
Hathaway  upon  a  promissory  note,  before  a  justice  of  the 
peace,  and,  on  the  19th  day  of  October,  1840, upon  atrial 
at  which  both  parties  were  present,  judgment  was  ren- 
dered against  him. 

On  the  23d  day  of  October,  the  parties  again  appeared  ' 

before  the  justice,  (the  plaintiff  having  required  the  de- 
fendant, by  notice,  so  to  do,)  at  which  time  the  justice, 
for  cause  shown,  granted  a  new  trial.  A  subsequent  trial 
was  had  and  the  plaintiff  obtained  judgment.  Upon  that 
judgment  the  defendant  obtained  a  writ  of  certiorari  and 
removed  the  cause  to  the  Circuit  Court.  That  Court  re- 
versed the  second  judgment  of  the  justice .  because  the 
new  trial  was  supposed  to  have  been  granted  by  that  offi- 
cer a  day  too  late,  he  not  having  counted  the  day  on 
which  the  judgment  was  rendered  as  one  of  the  four 
within  which  he  might  grant  a  new  trial. 

Had  the  statute  been  that  a  justice  might  grant  a  new 
trial  within  one  day  after  the  rendition  of  judgment,  no- 
body would  have  contended  that  the  day  on  which  judg- 
ment was  rendered  should  be  counted  in  computing  the 
time.  The  rule  should  be  the  same  where  the  statute  re- 
quires it  to  be  done  within  four  days,  and  so  seem  to  be 
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May  Term,   the  late  decisions.     Webb  v.  Fairmanner,  3  M.  &  W.  473. 

|  OK  |  * 

— Krohn  v.  Templin,  May  term,  1850,  of  this  Court  (1). 

Per  Curiam, — The  judgment  ia  reversed  with  costs. 
Cause  remanded,  <fcc. 

C.  C.  Nave,  for  the  plaintiff. 

TV.  A.  McKenzie,  for  the  defendant. 

(1)  See  ante,  p.  146. 


LSTFOBQ* 
T. 

Wnr. 


WtfiMMfoy, 

Me*  18. 


Lefforge  v.  West. 

BUI  in  chancery  stating  that  the  complainant  was  seised  in  fee  of  certain 
land ;  that  the  defendant  had  a  life  estate  as  a  tenant  in  dower  in  a  part 
of  said  premises ;  that  she  had  committed  great  waste  by  means  where- 
of her  estate  had  become  forfeited ;  that  she  was  not  a  resident  of  this 
State,  Ac.  The  defendant  prays  that  the  lands  be  decreed  forfeited  and 
such  other  relief  given  as  may  be  meet.  Held,  that  the  bill  would  have 
been  bad  on  demurrer,  and  the  objection  might  be  taken  at  the  hearing. 
Held,  also,  that  the  facts  presented  no  ground  for  an  injunction. 

Equity  takes  jurisdiction  to  restrain  waste  by  injunction,  and  in  some  par- 
ticular cases,  to  obtain  a  discovery  and  account,  and  having  for  these 
objects  obtained  jurisdiction  of  a  cause,  it  proceeds  to  avoid  multiplici- 
ty of  suits  to  compensate  for  damages  done.  But  the  jurisdiction  itself 
must  rest,  in  the  first  instance,  on  the  necessity  for  an  injunction,  or  dis- 
covery and  account. 

If  the  suit  be  simply  to  recover  of  a  tenant  in  dower  the  possession  of  the 
premises  wasted  -and  damages,  it  should  be  case  under  the  statute. 

An  injunction  will  not  ordinarily  be  granted  under  a  prayer  for  general  re- 
lief, but  must  be  expressly  prayed. 

Equity,  as  a  general  rule,  does  not  enforce  forfeitures. 

APPEAL  from  the  Franklin  Circuit  Court. 

Perkins,  J. — William  West  filed,  in  the  Franklin  Circuit 
Court,  the  following  bill  in  chancery  :  Your  orator  shows 
that  he  was,  on  the  31st  day  of  August,  1843,  and  ever 
since  has  been,  seized  in  fee  of  the  south-east  quarter, 
&c,  [describing  the  land,]  and  that  one  Mary  Lefforge 
had  a  life  estate  as  tenant  in  dower  in  a  part  of  said  pre* 
mises,  to-wit,  &c.,  and  that  said  Mary  has  committed 
great  waste  of  said  last  mentioned  lands  by  destroying 
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the  mansion-house  thereon,  <fcc,  the  fences,  forest,  and   May  Term, 

1851 
fruit  trees,  and  shrubbery,  and  by  suffering  the  same  to  - 


go  to  waste  and  become  ruined,  by  which  acts  her  estate  T 

therein  has  become  forfeited,  &c.  He  further  shows  that  Wm. 
said  Mary  Leffbrge  is  not  a  resident  of  Indiana,  and  that 
process  cannot  be  served  on  her;  he  prays  a  subpoena,  and 
that  she  may  answer  the  bill ;  and  he  further  prays  that 
"on  the  final  hearing  said  lands  may  be  decreed  forfeited 
to  your  orator,  and  such  other  relief  as  may  be  meet." 

Mary  Leffbrge  answered,  denying  WesVs  title,  and  de- 
nying waste.  Depositions  were  taken  as  to  the  waste. 
Decree  below  for  the  plaintiff  for  36  dollars  damages, 
and  that  the  dower  estate  was  forfeited.  Appeal  by 
Leffbrge  to  this  Court. 

We  need  not  examine  the  evidence  to  ascertain  whe- 
ther or  not  it  sustains  the  decre.  We  think  the  bill  makes 
no  case  for  a  Court  of  equity.  It  would  have  been  bad 
on  demurrer,  and'  the  objection  may  be  taken  at  the  hear- 
ing. Story  Eq.  PL  s.  447.  The  bill  seeks  simply  to  re- 
cover possession  of  the  place  wasted,  with  damages  for 
the  waste  committed,  without  praying  an  injunction 
or  a  discovery  and  account.  This,  as  we  understand  the 
law,  cannot  be  done  by  a  biH  in  chancery.  Equity  takes 
jurisdiction  to  stay  waste  by  injunction,  and,  in  some  par- 
ticular cases,  as  the  conversion  of  timber  or  the  proceeds 
of  mines,  to  obtain  a  discovery  and  account;  and  having, 
for  these  objects,  obtained  jurisdiction  of  a  cause,  it  pro- 
ceeds, to  avoid  multiplicity  of  suits,  to  compensate  for 
damages  done.  But  the  jurisdiction  itself  must  rest,  in 
the  first  instance,  on  the  necessity  for  an  injunction  or 
discovery  and  account.  Watson  v.  Hunter,  and  McClay, 
5  John.  Ch.  R.  168.  If  the  suit  be  simply  to  recover,  of 
a  tenant  in  dower,  the  possession  of  the  premises  wasted 
and  damages,  it  would  seem  that  it  should  be  case  under 
the  statute.  R.  S.  p.  432,  s.  106.  See  4th  Kent,  80,  and 
notes.  If  it  be  said  that  an  injunction  might  have  been 
granted  in  this  case  under  the  general  prayer  for  relief, 
we  answer  that  "an  injunction  will  not  ordinarily  be 
granted  under  a  prayer  for  general  relief;  but  it  must  be 
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May  Term,    expressly  prayed,"  (Story  Eq.  PL  s.  41);  and,  in  the  pre- 

—  sent  suit,  the  bill  shows  that  the  tenant  in  dower  was  not 

**Ul      in  possession,  and  not  within  the  jurisdiction  of  the  Court, 

Sworn*,     and  shows  nothing  to  prevent  the  plaintiff  below  from 

entering  at  once  into  possession  without  the  aid  of  legal 

process.     These  facts  present  no  ground  for  an  injunction. 

But  further.  Equity,  as  a  general  rule,  does  not  en- 
force forfeitures;  and  Mtiford,  in  his  Eq.  PI.  p.  162,  6th 
Am.  ed.,  says,  "  The  forfeiture  by  waste  and  all  penalties, 
ought  to  be  waived  in  a  bill  for  restraining  waste,  (I  Atk. 
551 ;  Willis,  9,  39,  and  254,  and  notes);  the  Courts  of 
equity  declining  to  compel  a  discovery  which  may  subject 
a  defendant  to  any  penalty  or  forfeiture,  and  confining 
the  relief  given  to  compensation  for  the  damage  done, 
and  restraining  further  iqjucy."  The  present  bill  falls 
within  this  objection  also. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded  with  leave  to  amend,  &c. 

J.  Ryman  and  O.  Holland,  for  the  appellant. 

/.  D.  Howkmdy  for  the  appellee. 


ROSWELL  V.  SlMONTON. 

Bill  in  chancery  setting  forth  that  A.  and  B.  were  the  owners  of  80  acres 
of  land;  that  they  mortgaged  the  same  for  the  payment  of  190  dollar*, 
which  mortgage  was  assigned  to  the  defendant;  that,  after  the  execution 
of  said  mortgage,  A.  and  B.  made  a  verbal  partition,  into  parts  of  equal 
value,  of  said  land,  and  each  took  possession  accordingly,  A.  of  20  acres, 
and  B.  of  60  acres.  A.  conveyed  his  to  the  complainant,  who  took,  and 
has  since  held,  possession  and  made  improvements;  that  the  defendant 
afterwards  filed  his  bill  against  A.  and  B.,  and  obtained  a  decree  for  145 
dollars;  that  the  80  acres  were  sold  for  200  dollars,  the  defendant  being 
the  buyer;  that  the  defendant  recovered  judgment  in  ejectment  and  is 
about  to  put  the  plaintiff  out  of  possession;  that  a  part  of  said  mort- 
gage debt  had  been  paid  before  foreclosure,  but  was  not  credited.  The 
bill  prays  a  discovery  and  account,  and  states  that  the  defendant  refused 
to  first  sell  £.'#  GO  acres;  that  the  complainant  has  requested  him  to  come 
to  an  accounting,  take  half  the  amount  from  the  former,  and  release  his 
10  acres,  tad  now  offers  to  make  that  arrangement    The  fatH  prays  an 
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injunction  restraining  the  enforcement  of  the  judgment  in  ejectment,  and    May  Term, 
a  decree  that  the  complainant's  30  acres  be  released.    Held,  that  the         1851. 
complainant  could  not  compel  the  defendant  to  first  sell  the  60  acres,      BoawixL 
but  he  had  a  right  to  file  a  bill  to  redeem  the  land  before  sale,  and  had  v. 

he  done  bo  he  would  have  been  required  to  redeem  the  whole  of  it  with     Smomtok. 
the  right  of  holding  it  till  he  should  be  repaid  half  the  amount  with  in- 
terest by  his  co-debter. 

Held  also,  that  had  the  complainant  been  a  party  to  the  bill  to  foreclose 
he  might  have  availed  himself  of  all  the  rights  he  could  have  had  upon 
a  bill  to  redeem. 

Held  also,  that  his  proper  course  would  have  been  to  have  filed  his  bill 
after  the  sale  and  redeemed  the  whole  of  the  land  by  paying  off  the  de- 
cree and  costs. 

Held  also,  that  he  was  bound  by.  the  decree  in  the  foreclosure-suit,  as  the 
bill  did  not  charge  fraud  or  collusion  in  the  rendering  of  that  decree. 

ERROR  to  the  Elkhart  Circuit  Court.  Wednesday, 

Perkins,  J. — John  Roswell  filed  his  bill  in  chancery  in  ay  *  " 
the  Elkhart  Circuit  Court,  setting  forth  that  in  September, 
1843,  James  Upson  and  Nathaniel  A.  Doan  were  the  owners 
of  80  acres  of  land,  described  in  the  bill,  and  that  they 
mortgaged  the  same  to  secure  the  payment  of  120  dollars, 
which  mortgage,  soon  after  its  execution,  passed,  by  as- 
signment, to  Abner  P.  Simonton,  the  defendant  to  this  bill ; 
that,  after  the  execution  of  said  mortgage,  and  before  July, 
1846,  said  Upson  and  Doan  made  a  verbal  partition  be- 
tween them,  into  parts  of  equal  value,  of  said  80  acres, 
and  respectively  took  possession  accordingly,  Upson  of  20, 
and  Doan  of  60  acres ;  that  in  July,  1846,  Upson  sold  and 
conveyed  his  20  acres  to  the  plaintiff,  Roswell,  who  took, 
and  has  since  held,  possession  of  them,  and  made  valu- 
able improvements;  that  in  December,  1846,  the  mortgage 
debt  having  become  due,  Simonton  filed  his  bill  against 
Upson  and  Doan,  and,  in  April,  1847,  obtained  a  decree 
of  foreclosure  and  sale  upon  said  mortgage,  which  decree 
was  for  145  dollars  and  50  cents  and  costs,  then  amount- 
ing to  18  dollars  and  20  cents;  that,  on  the  14th  day  of 
August,  1847,  the  whole  of  the  80  acres  of  land  mort- 
gaged was  sold  on  said  decree  for  200  dollars,  Simonton 
being  the  buyer;  that  said  Simonton  has  since  recovered 
judgment  in  ejectment,  and  is  about  to  put  the  plaintiff 
out  of  possession.  The  bill  charges  that  a  part  of  said 
mortgage-debt  had  been  paid  before  the  decree  of  fore- 
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May  Term,   closure  was  rendered,  but  that  the  amount  was  not  credit- 

|  OKI 

' —  ed  on  the  mortgage,  and  prays  a  discovery  and  account; 

Bo^rKLL  states  that  Simonton  refused  to  first  sell  DoarCs  60  acres ; 
Smoiraoir.  that  plaintiff  has  requested  him  to  take  the  60  acres  for 
his  debt,  and  avers  that  they  are  worth  the  amount;  that 
he  has  requested  him  to  come  to  an  accounting  with  him 
as  to  the  amount  really  due  on  the  mortgage,  to  take  half 
that  amount  from  the  plaintiff  and  thereupon  release 
plaintiff's  20  acres,  and  plaintiff  says  he  is  now  willing, 
and  offers  to  make  that  arrangement.  He  prays  an  in- 
junction restraining  the  enforcement  of  the  judgment  in 
ejectment,  and  a  decree  that  Simonton  release  to  the  plain- 
tiff his  said  20  acres  of  ground.  Demurrer  to  the  bill  and 
bill  dismissed. 

The  plaintiff  had  no  right  to  require  Simonton  first  to 
sell  the  60  acres  of  his  (plaintiff's)  co-debtor  for  the  pur- 
pose of  making  the  entire  debt  of  both  debtors  out  of  the 
property  of  one.  There  could  be  no  equity  in  that.  He 
had  a  right  before  the  sale  to  file  a  bill  to  redeem  the 
mortgaged  land ;  and,  had  he  done  so,  he  would  have 
been  required  to  redeem  the  whole  of  it,  with  the  right  of 
holding  the  whole,  when  redeemed,  till  he  should  be  repaid 
half  the  amount,  with  interest,  by  his  co-debtor.  2  Sto- 
ry's Eq.  s.  1023,  and  notes. — Eq.  PI.  s.  166. — 2  Spence's 
Eq.  Jur.  666.  Perhaps  had  he,  before  the  sale  of  the 
mortgaged  premises,  tendered  one-half  of  the  amount  of 
the  decree  and  costs  on  which  the  sale  was  to  be  made, 
he  might  have  compelled  Simonton  to  first  sell  his  co-debt- 
or's half  of  the  land  before  resorting  to  the  half  of  the 
plaintiff  for  any  deficiency  there  might  still  remain  in 
payment.  This  would  seem  to  be  equitable.  See  Cohen 
v.  Hannegan,  in  this  Court,  1850  (1).  But  on  this  point 
we  decide  nothing. 

Had  he  been  a  party  to  the  bill  to  foreclose,  as  he 
should  have  been,  he  might  have  availed  himself,  in  that 
suit,  of  all  the  rights  he  would  have  had  upon  a  bill  to 
redeem.  Not  having  been  a  parly  to  that  suit,  he  is  not 
barred  of  his  right  to  redeem  by  it;  but  he  has  no  greater 
right  since,  than  he  had  before,  the  sale  under  the  decree 
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in  that  suit.    4  Kent,  184.    After  the  sale  he  might  have    May  Term, 

filed  his  bill,  and  redeemed  the  whole  of  the  land  by  pay- : — 

ing  off  the  decree  and  costs.  This  was  his  proper  course.  Rob^"jl 
But  suppose  he  could  after  the  sale  (as  to  which  we  decide  Simohtok. 
nothing)  procure  that  sale  to  be  set  aside,  pay  one-half 
of  the  decree  and  costs,  and  compel  a  re-sale  of  his  co-  # 
debtor's  half  before  again  resorting  to  his  own  for  defi- 
ciency, still,  in  the  present  case,  he  has  not  placed  him- 
self in  a  situation  to  obtain  this  relief.  He  has  not  of- 
fered to  pay  one-half  of  that  decree  and  costs.  His  ex- 
cuse is  that  the  decree  is  for  too  great  an  amount,  and  he 
prays  a  discovery.  But  this  is  no  excuse,  and  he  has  no 
right  to  a  grant  of  his  prayer.  He  is  bound  by  the  de- 
cree in  the  foreclosure  suit,  as  he  has  not  charged  fraud 
or  collusion  in  the  rendering  of  that  decree.  2  Spence 
Eq.  Jur.  812. — Hains  v.  Beach,  3  John.  Ch.  R.  158.  An- 
other reason  why  he  could  not  have  a  new  accounting  as  to 
the  mortgage-debt  in  this  suit  is,  that  he  has  not  made  the 
mortgagors  parties.  They  would  be  necessary  to  a  bill 
for  an  account  as  to  the  amount  they  might  be  indebted. 

It  is  objected  that  the  sheriff's  sale  upon  the  decree  was 
void  for  the  reasons,  that  he  did  not  sell  the  80  acres  in 
parcels,  and  that  he  sold  more  property  than  was  suffi- 
cient to  pay  the  debt;  but  it  is  not  shown  that  he  could 
have  so  divided  the  80  acres  as  to  have  made  the  whole 
debt  by  the  sale  of  any  given  part;  and  the  excess  of  the 
proceeds  of  the  sale  over  the  amount  of  the  decree,  inte- 
rest, and  costs,  inclusive  of  those  incident  to  the  sale, 
would  have  been  but  a  very  trifling  sum,  not  sufficient  to 
vitiate  the  sale. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

/.  Morrison  and  S.  A.  Major,  for  the  plaintiff. 

-8.  G.  Harris,  for  the  defendant. 

(1)  See  ante,  p.  379. 
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Brown  and  Others  v.  King  and  Another. 


May  Term, 
1851. 

Blow* 

~^*  The  statute  gives  the  clerk  authority  to  grant  letters  of  administration  in 

vacation  when  the  right  to  administration  is  not  controverted. 
The  Court  is  bound  to  ratify  the  clerk's  appointment,  unless  some  valid 

objection  be  made  against  it. 
The  clerk  reported  to  the  Ohio  Probate  Court  that  he  had,  in  vacation, 
granted  to  A.,  B.,  and  C,  letters  of  administration,  <fcc;  that  said  admi- 
nistrators had  given  bond,  Ac,  according  to  law.  The  administrators 
then  moved  the  Court  to  confirm  said  appointment  and  produced  an  ac- 
count in  favor  of  A.,  sworn  to,  amounting  to  763  dollars.  They  also 
produced  a  written  notice  to  the  clerk  signed  by  A.,  stating  that  she 
should  claim  the  appointment  of  administratrix  as  the  largest  creditor, 
and  that  she  desired  B.  and  C.  to  be  associated  with  her  in  the  admi- 
nistration, which  notice  was  filed  by  the  clerk.  D.  objected  to  the 
confirmation  of  said  report,  and  moved  for  the  appointment  of  himself 
and  E.,  and  introduced  a  notice  to  the  clerk  stating  that  he  was  a  cre- 
ditor of  the  estate,  and  should,  as  soon  as  the  law  permitted,  apply  for 
letters.  He  also  produced  an  account  in  his  favor  for  265  dollars,  and 
one  in  favor  of  F.  for  936  dollars.  F.  renounced  any  right  he  might 
have  to  the  administration  in  favor  of  D.  and  E.  The  Court  declared 
the  clerk's  appointment  void  and  appointed  E.  and  L.  Held,  that  these 
facts  do  not  show  that  the  right  to  administration  was  controverted  be- 
fore the  clerk.  Held,  also,  that  A.,  being  the  largest  creditor,  was  en- 
titled to  the  administration.  Held,  also,  that  the  clerk  was  authorised 
to  join  B.  and  C.  with  A.  in  the  appointment. 

Wednesday,         ERROR  to  the  Ohio  Probate  Court. 

If  ay  28. 

Blackford,  J. — At  the  February  term,  1840,  of  the  Pro- 
bate Court  in  Ohio  county,  the  clerk  of  the  Court  report- 
ed that  he  had,  in  vacation,  on  the  30th  of  January,  1850, 
granted  to  Jerusha  Brown,  Daniel  Tapley,  and  HazleU  E, 
Doddy  letters  of  administration  upon  the  estate  of  John 
M.  Daniels,  deceased,  who  died  intestate,  and  that  said 
administrators  had  given  separate  bonds  with  sureties  for 
the  discharge  of  their  duties,  and  had  taken  and  sub- 
scribed the  oath  required  by  law. 

The  letters  of  administration,  the  bonds,  and  the  oath, 
are  set  out  in  said  report,  and  appear  to  be  in  proper 
form. 

The  administrators,  thereupon,  moved  the  Court  to 
confirm  said  appointment,  and  produced  an  account  in 
favor  of  said  Jerusha  Brown  against  the  estate  of  the  de- 
oeased,  amounting  to  762  dollars.    This  amount  appear- 
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ed  to  have  been  sworn  to  by  said  Jerusha  on  the  25th  of  May  Term, 
'  January,  1850.  1851' 


The  administrators  also  produced  a  written  notice  to 


Bko-wti. 
v. 

the  clerk  signed  by  said  Jerusha,  stating  that  she  should  Kino, 
claim  the  appointment  of  administratrix,  as  the  largest 
creditor  of  the  estate,  and  that  she  desired  Daniel  Tapley 
and  Hazlett  E.  Dodd  to  be  associated  with  her  in  the  ad- 
ministration.  This  notice  was  dated  on  the  25th  of 
January,  1850,  and  appeared  to  have  been  filed  by  the 
clerk  on  the  same  day. 

The  confirmation  of  said  report  was  objected  to  by 
John  F.  King;  who,  at  the  same  time,  moved  for  the  ap- 
pointment of  himself  and  one  Thomas  Summers  as  admi- 
nistrators of  said  estate. 

King  introduced  a  written  notice  given  by  himself  to 
said  clerk,  stating  that  he  was  a  creditor  of  the  estate, 
and  should,  as  soon  as  the  law  permitted,  apply  for  let- 
ters of  administration.  This  notice  is  dated  January 
17th,  1850,  and  was  filed  on  the  same  day  by  the  clerk. 
King,  also,  on  making  his  motion,  presented  an  account 
in  his  own  favor  for  265  dollars  and  70  cents  against  said 
estate,  and  also  an  account  of  one  Williams  against  said 
estate  for  236  dollars  and  79  cents ;  which  accounts  were 
sworn  to  on  the  4th  of  February,  1850.  Williams  re- 
nounced any  right  he  might  have  to  the  administration 
to  Summers  and  King. 

The  administrators  then  produced  an  account  of  one 
jE.  G.  Brown  against  said  estate  for  149  dollars  and  35 
cents,  which  account  appeared  to  have  been  sworn  to  on 
the  4th  of  February,  1850. 

The  above  was  all  the  evidence  in  the  cause. 

The  Probate  Court  declared  the  clerk's  appointment  of 
administrators  to  be  void,  and  appointed  T.  Kimpton  and 
L.  North,  administrators. 

It  is  contended  that  the  right  to  administration  was 
controverted  before  the  clerk,  and  that,  therefore,  he  had 
no  authority  to  act  in  the  case.  The  statute  gives  the 
clerk  authority  to  grant  letters  of  administration  in  vaca- 
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May  Term,    tion,  when  the  right  to  administration  is  not  controverted. 


1851. 


-  R.  S.  506.  It  was  shown  that  King  gave  notice  to  the 
B*^w*  clerk,  on  the  17th  of  January,  1650,  that  he,  King,  was  a 
Kino.  creditor  of  the  estate,  and  that  he  should,  as  soon  as  the 
law  permitted,  apply  for  letters  of  administration.  But 
it  does  not  appear  that  he  ever  applied  to  the  clerk  for 
letters,  or  showed  him,  by  an  account  verified  according 
to  the  statute,  that  he,  King,  was  a  creditor  of  the  estate. 
It  cannot  be  said,  therefore,  that  the  right  to  administra- 
tion was  controverted  before  the  clerk. 

It  is  also  contended  that  it  was  entirely  discretionary 
with  the  Probate  Court,  to  ratify  or  set  aside  the  clerk's 
appointment.  But  the  law  is  not  so.  The  statute  says 
that  the  Probate  Court,  for  any  good  cause  shown,  may  su- 
persede the  letters  of  administration  granted  by  the 
clerk;  but  that  if  no  valid  objection  appears  to  his  grant, 
the  same  shall  be  ratified  by  the  Court.  R.  S.  p».  507. 
It  is  clear,  therefore,  that  the  Court  is  bound,  in  such 
cases,  to  ratify  the  clerk's  appointment,  unless  some  valid 
objection  be  made  against  it. 

Where  there  is  no  widow  or  next  of  kin  (and  there 
does  not  appear  to  have  been  any  in  this  case);  the 
largest  creditor  in  the  state  may  claim  letters  of  admi- 
nistration. R.  S.  p.  503.  In  the  case  before  us,  the 
clerk's  appointment  rests  on  the  ground  that  Mrs.  Brown 
was  the  largest  creditor,  and  that  she  desired  Tapley  and 
Dodd  to  be  associated  with  her  in  the  administration.  To 
impeach  that  appointment,  the  accounts  of  King  and 
Williams  against  the  estate  were  given  in  evidence.  But 
if  their  accounts,  properly  verified,  had  been  before  the 
clerk  when  Mrs.  Brown's  application  was  made,  they 
would  not  have  affected  her  right  to  the  appointment ; 
she  being  the  largest  creditor.  It  is  true  that  Tapky  and 
Dodd,  two  of  the  administrators,  were  not  creditors ;  but 
that  makes  no  difference.  Mrs.  Brown  requested  that 
those  persons  should  be  associated  with  her  in  the  admi- 
nistration, and  the  clerk  was  therefore  authorized  to  join 
them  with  her  in  the  appointment.    R.  S.  p.  504. 


King 
y. 
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We  are,  for  these  reasons,  of  opinion  that  the  Probate   May  Term, 
Court  erred  in  setting  aside  the  clerk's  appointment  of  - 
administrators,  and  appointing  others. 

Per  Curiam. — The  judgment  is  reversed  with  costs.    Th»  Stat*. 
Cause  remanded  with  instructions  to  the  Court  to  ratify 
the  clerk's  appointment.    Costs  here. 

D.  Kelso,  for  the  appellants. 

J.  Morrison  and  S.  A.  Major,  for  the  appellees. 


Kino  v.  The  State. 

Where  one  statute  defines  an  offence,  and  another  prescribes  the  punish- 
ment,  the  indictment  must  conclude  in  the  plural  contra  firmam  atatuto- 


Where  one  statute  continues  a  former  one  in  part,  or  explains  what  was 
doubtful,  or  regulates  its  operation,  the  conclusion  of  the  indictment 
should  be  in  the  singular. 

The  statutes  found  in  R.  S.  1843,  p.  235;  Acts  of  1847,  p.  46;  and  Acts  of 
1849,  p.  83;  only  regulate  the  operation  of  the  93d  section  of  the  53d 
chapter  of  R.  S.  1843  relative  to  the  sale,  Ac.,  of  spirituous  liquors. 

The  4th  section  of  the  act  of  1849,  relative  to  the  retailing  of  spirituous 
liquors,  is  a  nullity. 

APPEAL  from  the  Jefferson  Circuit  Court.  Wedne$day, 

Blackford,  J. — This  was  an  indictment  for  retailing      y    ' 
spirituous  liquors  without  license.     The  indictment  is  to 
the  following  effect : 

That  the  defendant,  on  the  eighteenth  of  August,  eigh- 
teen hundred  and  forty-nine,  at  the  county  of  Jefferson 
aforesaid,  not  being  then  and  there  licensed,  according  to 
the  laws  in  force,  to  vend  spirituous  liquors  by  retail,  did 
then  and  there  sell  spirituous  liquors  to  one  Joseph  WU- 
loughby  to  be  drunk  in  the  out-house  of  him  the  said  John 
King  then  and  there  situate,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Indiana. 

Plea,  not  guilty.  The  cause  was  submitted  to  the 
Court,  and  judgment  rendered  for  the  state. 
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May  Term,       The  only  error  assigned  is,  that  the  indictment  con- 

* —  eludes  against  the  form  of  the  statute,  in  the  singular,  in- 

K™°  stead  of  against  the  form  of  the  statutes,  in  the  plural. 
The  Stats.  The  state  contends  that  the  indictment  is  founded  on 
one  statutory  provision  only,  namely,  the  93d  section  of 
the  53d  chapter  of  the  Revised  Statutes  of  1843.  That 
section  reads  as  follows:  "Every  person  not  being  li- 
censed according  to  the  laws  in  force  at  the  time  to  vend 
spirituous  liquors  by  retail,  who  shall  barter  or  sell  any 
spirituous  liquor  to  be  drunk  in  his  or  her  house,  out-house, 
yard,  or  garden,  or  appurtenances  thereto  belonging,  or 
who  shall  barter  or  sell  any  such  spirituous  liquor  by  a 
less  quantity  than  a  quart  at  a  time,  shall  be  fined  in  any 
sum  not  less  than  two  dollars  nor  more  than  twenty  dol- 
lars."    R.  S.  1843,  p.  979. 

The  defendant  refers  us  to  three  other  statutes  which, 
he  contends,  must  be  relied  on  by  the-  state,  as  well  as 
said  section  of  the  statute  of  1843,  to  support  this  indict- 
ment. These  other  statutes  are  a  statute  of  1843  (R.  S. 
1843,  p.  235);  a  statute  of  1847  (Acts  of  1847,  p.  46); 
and  a  statute  of  1849  (Acts  of  1849,  p.  83).  Each  of 
these  three  statutes  referred  to  by  the  defendant,  relates 
exclusively  to  the  manner  of  obtaining  licenses  to  vend 
spirituous  liquors,  except  section  4  of  the  act  of  1849, 
which  section  will  be  no  further  noticed;  this  Court  hav- 

« 

ing  decided  it  to  be  a  nullity.     Cheezem  v.  The  State,  Mag 
term,  1850  (1). 

We  have  heretofore  held  that  when  one  statute  defines 
an  offence,  and  another  prescribes  the  punishment,  the 
indictment  must  conclude  in  the  plural,  contra  formam 
statutorum.  The  State  v.  Moses,  7  Blackf.  244.  That  de- 
cision is  no  doubt  correct,  for  the  obvious  reason  that  nei- 
ther statute  would,  of  itself,  support  the  prosecution.  But 
the  case  before  us  is  entirely  different.  The  said  93d  sec- 
tion of  the  statute  of  1843,  above  copied,  not  only  defines 
the  offence,  but  also  prescribes  the  punishment.  The  said 
other  statutes,  relating  solely  to  the  obtaining  of  licenses 
to  retail  spirituous  liquors,  may  be  considered  as  only 
regulating  tfoe  operation  of  the  said  93d  section  of  the 
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statute  of  1843.     The  rule  is,  that  where  one  statute  con-    M»y  Term, 

iflri 

tinues  a  former  one  in  part,  or  explains  what  was  doubt- 


ftd,  or  regulates  its  operation,  the  conclusion  of  the  indict-        ^° 
ment  should  be  in  the  singular.     1  Chit.  Crim.  Law,  292.    Thb  State. 

Chancellor  Walworth  uses  the  following  language  on 
the  subject :  "  The  sixth  objection  is,  that  the  indictment 
should  have  concluded  contra  formam  statutorum,  in  the 
plural.  Such  a  conclusion  is  sometimes  necessary  where 
one  statute  is  in  relation  to  another,  as  where  one  creates 
the  offence  and  another  fixes  the  penalty;  but  where  the 
statute  creating  the  offence  is  only  amended  or  regulated, 
or  altered  in  parts  thereof  which  do  not  relate  to  the  of- 
fence or  to  the  punishment  thereof,  a  conclusion  in  the 
singular  is  proper."    Kane  v.  The  People,  8  Wend.  212. 

There  has  been  a  case  in  this  Court  very  similar  to  the  v 

present  one.  In  that  case,  the  indictment  was  founded 
on  the  same  section  of  the  statute  of  1643  upon  which 
the  present  indictment  is  founded.  The  offence  was 
charged  to  have  been  committed  in  June,  1849,  and  the 
indictment  was  found  at  the  October  term  following.  The 
conclusion  of  that  indictment  was  in  the  singular,  contra 
formam  statuti.  No  objection  was  made  to  the  indictment 
on  account  of  the  conclusion;  and  the  judgment,  which 
was  for  the  state,  was  affirmed. 

The  statutes  referred  to  by  the  defendant,  on  the  sub- 
ject of  obtaining  licenses,  have  no  relation  to  the  descrip- 
tion of  the  offence  in  question,  or  to  the  quantum  of  the 
punishment.  Those  statutes,  as  we  have  already  said, 
only  regulate  the  operation  of  said  93d  section  of  the 
statute  of  1843.  If  the  defendant  violated  the  provisions 
of  that  section  as  charged  in  the  indictment,  he  is  liable 
to  be  punished  as  that  section  prescribes. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

J.  R.  TroxeU,  for  the  plaintiff. 

2).  Wallace,  for  the  state. 

(1)  See  ante,  p.  149. 
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May  Term, 

1 —  Rodger8  v.  Smith. 

Rosens 

▼■_  The  maxim,  enMot  emptor,  is  usually  applied  with  strictness  to  the  pur- 
chase of  goods  at  execution  sales.  The  sheriff  does  not  warrant  the 
title  of  the  execution-defendant  but  sells  whatever  title  or  interest  the 
latter  may  hare,  and  if  the  buyer  chooses  to  purchase  a  doubtful  title 
to  the  property  offered  for  sale,  he  cannot  claim  to  be  released  from  the 
payment  of  his  bid  upon  the  ground  that  the  title  was  imperfect. 

Tkur$day,  ERROR  to  the  Dearborn  Circuit  Court. 

Mow  29 

'  Smith,  J. — This  was  a  proceeding,  by  notice  and  mo- 

tion, under  the  statute,  instituted  by  Smith,  a  sheriff, 
against  Rodgers,  a  purchaser  at  an  execution  sale,  to  re- 
cover the  difference  between  tte  amount  of  his  bid,  and 
the  amount  for  which  the  property  was  subsequently  sold, 
Rodger*  having  failed  to  comply  with  the  conditions  of 
the  sale. 

Rodgers,  the  defendant  below,  filed  three  pleas,  upon 
all  of  which  issues  were  joined.  , 

The  first  plea  averred  that  there  was  no  such  judgment 
as  that  described  in  the  notice. 

The  second  plea  was,  that  the  property  he  bid  off,  was 
not  the  property  of  the  execution-defendant. 

The  property  described  in  the  notice  was  a  certain 
frame  building,  the  personal  goods  and  chattels  of  one 
Piatt,  against  whom  a  judgment  had  been  rendered  in 
favor  of  the  State  Bank  of  Indiana. 

On  the  trial  the  plaintiff  gave  in  evidence  a  judgment 
corresponding  with  that  described  in  the  notice,  and  an 
execution  by  virtue  of  which  the  property  was  sold  to  the 
defendant.  The  returns  upon  the  execution  show  that 
on  the  29th  of  September,  1845,  the  property  levied  upon 
was  sold  to  Rodgers  for  100  dollars,  and  he  having  failed 
and  refused  to  pay  the  purchase-money,  it  was  again  ex- 
posed to  sale  on  the  3d  of  July,  1846,  and  sold  to  one 
Carey  for  5  dollars. 

There  was  evidence  that  Piatt,  the  execution-defend- 
ant, built  the  tenement  on  land  belonging  to  another  per- 
son, but  about  a  year  or  eighteen  months  previous  to  the 
sale  to  Rodgers,  Piatt  had  sold  it  to  one  Hoover,  and  the 
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latter  person  had  sold  it  to  one  Fox,  who  had  possession    May  Term, 
of  it  at  the  time  of  the  sale  by  the  sheriff.     Fox  was  pre- 


Tsa  Board  of 


sent  at  the  sale  to  Rodgers,  and  notified  the  bidders  that    qJ^biw 
the  house  was  his  property,  or  that  he  claimed  it    There  ™  of  Jomr- 
seems  to  have  been  a  controversy  as  to  the  ownership,  T> 

and  Fox  told  Rodger sy  he  would  rather  Rodgers  would  buy       Hicra. 
it  if  it  had  to  be  sold. 

The  cause  was  submitted  to  the  Court  and  the  plaintiff 
obtained  a  judgment  for  the  amount  claimed  by  him  with 
10  per  cent,  damages. 

We  think  the  judgment  must  be  affirmed.  It  is  not 
claimed  that  any  misrepresentations  were  made  to  the 
defendant  below  to  induce  him  to  bid  for  the  property, 
but  he  appears  to  have  purchased  with  full  knowledge  of 
the  controversy  as  to  the  title.  The  maxim  caveat  emptor 
is  usually  applied  with  strictness  to  the  purchaser  of 
goods  at  execution  sales.  The  sheriff  does  not  warrant 
the  title  of  the  execution-defendant,  but  sells  whatever 
title  or  interest  the  latter  may  have.  If,  therefore,  the 
defendant  below  chose  to  purchase  a  doubtful  title  to  the 
property  offered  for  sale,  he  cannot  claim  to  be  released 
from  the  payment  of  his  bid  upon  the  ground  that  the 
title  was  imperfect.     Vest  v.  Weir,  4  Blackf.  135. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent. 
damages  and  costs. 

D.  Macy  and  S.  Gazlay,  for  the  plaintiff. 

/.  Ryman,  for  the  defendant. 


The  Board  or  Commissioners  of  Johnson  County  v.  Hicks. 

The  plaintiff  moved  for  a  mandamus  on  an  affidavit  filed,  which  stated 
that,  as  auditor  of  Johnson  county,  he  performed  certain  services  to  the 
amount  of  100  dollars ;  that  he  presented  his  account,  sworn  to,  to  the 
board  of  commissioners,  which  they  refused  to  allow.  The  defendants 
answered,  and  the  Court  gave  judgment  that  the  plaintiff  ought  to  be 
allowed  payment  for  the  services  rendered  by  him  as  auditor,  exclusive 
of  the  services  performe'd  as  clerk  of  the  board.    The  act  of  1841  creat- 
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ing  the  office  of  auditor  provides  that  he  shall  receive  for  such 
as  those  alleged  to  have  been  performed,  the  compensation  demanded. 
By  the  act  of  1846,  the  office  was  abolished  in  Johnson  county,  and  the 
duties  of  the  office  were  transferred  to  the  clerk  of  the  Circuit  Court, 
and  it  was  provided  that  the  board  might  allow  their  clerk  any  sum  not 
exceeding  200  dollars  per  annum  for  the  services  required  of  him  by  the 
provisions  of  the  act.  The  board  contended  that  this  allowance  was 
intended  to  be  a  full  compensation  for  all  services.  Held,  that  this 
question  could  not  be  properly  tried  on  a  motion  for  a  mandamus.  Held, 
also,  that  the  plaintiff  had  a  sufficient  legal  remedy  without  resorting  to 
a  writ  of  mandamus. 
Courts  will  not  grant  a  writ  of  mandamus  where  the  party  applying  has 
a  different  legal  remedy. 

ERROR  to  the  Johnson  Circuit  Court. 

Smith,  J. — This  was  a  motion  for  a  mandamus,  founded 
on  an  affidavit  filed  by  Royal  S.  Hicks,  the  defendant  in 
error. 

The  affidavit  states  that  previous  to  the  28th  of  Febru- 
ary, 1848,  the  defendant  in  error,  as  auditor  of  Johnson 
county,  performed  services  for  said  county  in  making  out 
tax  duplicates,  road  tax  lists,  supervisor's  bonds,  issuing 
county  orders,  &c,  to  the  amount  of  100  dollars  and  64 
cents  ;  that  on  said  day  he  presented  his  account  for  said 
services,  sworn  to  by  him  before  a  notary  public,  to  the 
board  of  commissioners  of  said  county  and  requested 
said  board  to  allow  and  order  the  payment  of  said  sum; 
which  they  refiised  to  do.  He  therefore  prayed  for  a  writ 
of  mandamus  to  compel  said  board  to  allow  and  order 
payment*  of  said  account  to  be  made  to  him. 

A  rule  to  show  cause  was  granted,  and  the  commis- 
sioner, after  a  motion  to  quash  the  proceedings  had  been 
overruled,  by  way  of  reply  to  the  facts  stated  in  the  affi- 
davit, admitted  that  the  claim  mentioned  therein  had 
been  presented  to  them,  and  they  had  considered  that  it 
ought  not  to  be  allowed.  They  further  stated  that  the  ser- 
vices for  which  the  claim  was  presented,  were  performed 
by  the  claimant  as  clerk  of  the  Circuit  Court  under  an 
act  passed  in  1846  abolishing  the  office  of  county  auditor 
in  Johnson  county,  and  transferring  the  duties  thereof  to 
said  clerk,  by  which  act  it  was  made  the  duty  of  the  com- 
missioners to  allow  their  clerk,  (to-wit,  the  clerk  of  the 
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Circuit  Court,)  a  sum  not  exceeding  200  dollars  per  an-    May  Term 
nnm  for  all  the  services  required  of  him  by  said  act,  and 


that  the  full  amount  they  were  thus  authorized  to  allow,  T™]££^™ 
had  been,  on  the  application  of  the  claimant,  allowed  «  of  Johw- 

,       . ,  A    ,  .  sow  County 

and  paid  to  mm.  v. 

The  defendant  in  error  demurred  to  this  answer,  and  *<""• 
the  Court  afterwards,  without  further  noticing  the  demur- 
rer, gave  judgment  that  the  plaintiff  ought  to  be  allowed 
payment  for  the  services  rendered  by  him  as  auditor,  ex- 
clusive of  the  services  performed  by  him  in  the  capacity 
of  clerk  of  the  board  of  commissioners,  and  that  an  or- 
der for  the  payment  of  such  sum  as  he  was  entitled  to  % 
under  the  laws  fixing  the  compensation  of  auditors, 
ought  to  have  been  made  on  the  presentation  of  his  ac- 
count properly  verified.  The  commissioners  were  there- 
fore commanded  to  make  such  an  allowance  and  order. 

The  act  of  1841,  creating  the  office  of  county  auditor, 
and  prescribing  the  duties  thereto  attached,  provides  that 
the  auditor  shall  receive  for  such  services  as  were  alleged  i 

to  have  been  performed  in  this  case,  the  compensation 
demanded.  There  is  also  a  proviso,  that  the  commis- 
sioners shall  in  no  case  grant  an  order  to  an  auditor  for 
his  fees  but  upon  an  account  made  out  and  sworn  to  by 
him.  Acts  of  1841,  p.  23.  The  8th  section  of  the  same 
act  makes  the  auditor,  ex  officio,  clerk  of  the  board  of 
commissioners,  and  requires  him  to  keep  a  record  of  the 
proceedings  of  the  board,  and  to  preserve  all  the  docu- 
ments, books,  maps,  &c,  deposited  in  his  office. 

An  act  approved  January  14th,  1846,  abolished  the  of- 
fice of  auditor  in  the  county  of  Johnson,  and  required  the 
clerk  of  the  Circuit  Court  to  perform  the  duties  pertain- 
ing to  it.  For  this  purpose  the  clerk  was  invested  with 
the  same  powers  that,  by  the  laws  in  force,  were  given  to 
county  auditors,  and  rendered  subject  to  the  same  liabili- 
ties.    The  4th  section  of  the  act  is  as  follows  : 

"It  shall  be  the  duty  of  the  board  doing  county  busi- 
ness, to  allow  their  clerk  any  sum,  not  exceeding  200 
dollars  per  annum,  for  the  services  required  of  him  by 
the  provisions  of  this  act." 

Vol.  II.— 67 
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May  Term,       The  defendant  in  error  contends  that  the  compensation 

1  OKI 

provided  for  in  this  section  refers  only  to  such  services  as 


™"      properly  appertain  to  his  duties  as  clerk  of  the  board  of 
Tw  Shklbt-  commissioners,  such  as  keeping  the  record  of  proceed- 

VfLLS  Latxral  . 

Branch  Rail-  mgs,  etc.,  while  the  commissioners   seem  to  have  con- 
*°^ii0>l"     Btrued  the  section  to  mean  that  the  allowance  therein 

PANT. 

mentioned  was  intended  to  be  a  full  compensation  for  all 
the  duties  required  of  the  clerk  of  the  Circuit  Court  when 
acting  in  the  capacity  of  county  auditor. 

The  question  thus  raised  cannot  properly  be  tried  on  a 
motion  for  a  mandamus.  If  the  county  is  indebted  to  the 
defendant  in  error  for  fees,  he  might  have  instituted  an 
action  to  recover  them,  or  perhaps  he  might  have  ap- 
pealed from  the  decision  of  the  board  of  commissioners 
under  the  provisions  of  article  1,  c.  7,  of  the  Revised 
Statutes.  At  all  events,  he  had  a  sufficient  legal  remedy 
without  resorting  to  a  writ  of  mandamus,  and  it  has  al- 
ready been  decided  by  this  Court  that  in  such  cases  this 
writ  will  not  lie.     Marshall  v.  The  State,  Ind.  R.  17  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs,  &c. 

/.  Ecdes,  for  the  plaintiffs. 

F.  M.  Finch,  for  the  defendant. 

(1)  See  1  Carter's  Ind.  R.  72. 


Pruitt  and  Others  v.  The  Shelbyville  Lateral  Branch 

Railroad  Company. 

The  statute  of  1836  prescribing  the  mode  by  which  damages  shall  be  ob- 
tained for  injury  done  by  chartered  companies  running  their  roads 
through  the  aggrieved  party's  land,  makes  the  award  of  the  appraisers 
final,  unless  an  appeal  is  taken  within  30  days  after  the  award  is  made; 
and  such  appeal  must  be  governed  by  the  same  rules  and  regulations  as 
appeals  from  judgments  from  justices  of  the  peace,  except  that  no  bond 
is  required  of  the  state  when  a  party. 

The  plaintiffs  applied  to  the  Shelbyville  railroad  company  for  damages  oc- 
casioned by  the  road  of  the  company  running  through  their  land.  Ap- 
praisers were  appointed,  who  awarded  the  plaintiffs  100  dollars.     The 
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plaintUEs  moved  the  Circuit  Court  to  grant  them  an  appeal,  on  affidavit  May  Term, 

filed  stating  that  the  applicants  were  not  notified  of  the  award  until        1851. 

about  six  months  after  it  was  made,  and  had  they  been  notified  they         Pruitt 

would  have  taken  an  appeal  within  30  days.    Held,  that  these  facts  did  v. 

not  authorise  the  Circuit  Court  to  grant  the  appeal.  Thk  Shilbt- 

vills  Lateral 
Ordinarily  appeals  must  be  taken  from  judgments  of  justices  within  30  Beanoh  Rail- 

days,  but  the  Circuit  Court  may  authorize  the  taking  of  an  appeal  after     road  Cox- 
the  expiration  of  that  period,  if  it  be  made  to  appear  by  affidavit  that  pant. 

the  party  wishing  to  appeal  was  prevented  from  taking  it  within  that 
time  by  unavoidable  circumstances,  or  the  improper  conduct  of  the  ap- 
pellee or  of  the  justice,  and  that  he  has  merits  in  such  appeal. 

ERROR  to  the  Shelby  Circuit  Court.  Thursday, 

Smith,  J. — The  plaintiffs  in  error  applied  to  the  Shelbyvilk  ay 
railroad  company  for  damages  occasioned  by  the  road  of 
the  company  running  through  their  land.  Appraisers  to 
assess  the  damages  were  appointed  who  awarded  the 
plaintiff  100  dollars.  This  award  was  made  and  filed  in 
the  office  of  the  railroad  company  on  the  2d  of  February, 
1848. 

Upon  the  22d  of  February f  1849,  the  plaintiff  moved 
the  Circuit  Court  to  grant  them  an  appeal  from  the  award 
of  the  appraisers.  Their  motion  was  founded  on  an  affida- 
vit made  by  their  counsel.  The  affidavit  states  that  the 
application  for  damages  was  filed  in  May,  1847;  that 
sometime  in  the  winter  or  spring  of  1848,  the  appraisers 
were  appointed  by  the  railroad  company;  that  the 
affiant,  who  was  the  attorney  of  the  applicants,  was  not 
notified  of  the  award  until  September,  1848;  that  he  be- 
lieves the  applicants  were  not  previously  notified;  that 
the  complainants  are  aggrieved,  &c ;  that  an  appeal  would 
have  been  taken  within  30  days  if  the  applicants  had  been 
notified ;  and  that  the  applicants  desire  an  appeal  for  the 
furtherance  of  justice,  &c. 

The  appeal  was  granted  in  the  first  instance,  but  was 
afterwards  dismissed  on  the  ground  that  the  Circuit  Court 
had  no  authority  to  grant  it. 

The  statute  of  1896  prescribing  the  mode  by  which  da- 
mages shall  be  obtained  in  such  cases,  makes  the  award 
of  the  appraisers  final,  unless  an  appeal  is  taken  by  either 
party  within  30  days  after  the  award  i*  made ;  and  it  is 
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Calhoun 

t. 

Davis. 


May  Tarn,  further  provided  by  that  statute  that  when  such  appeal  is 
taken  it  shall  be  governed  by  the  same  rules  and  regula- 
tions as  appeals  from  judgments  of  justices  of  the  peace, 
except  that  no  bond  shall  be  required  of  the  state  when  a 
party. 

In  ordinary  cases  appeals  must  be  taken  from  judg- 
ments of  justices  of  the  peace  within  30  days,  but  by  a 
provision  in  chapter  47,  s.  178,  R.  S.,  the  Circuit  Court 
may  authorize  the  taking  of  an  appeal  after  the  expira- 
tion of  30  days,  if  it  is  made  to  appear  by  affidavit  that 
the  party  wishing  the  appeal  was  prevented  from  taking 
it  within  30  dayB  by  unavoidable  circumstances,  or  by  the 
improper  conduct  of  the  appellee  or  of  the  justice,  and  thai 
he  has  merits  in  such  appeal. 

It  is  contended  by  the  defendant  in  error  that  this  sta- 
tute is  not  applicable  to  appeals  from  the  awards  given 
by  appraisers  under  the  act  of  1836,  but  we  do  not  deem 
it  necessary  to  decide  whether  it  is  or  not,  as  it  seems 
quite  clear  there  was  not  enough  state^l  in  the  affidavit  to 
authorize  the  taking  of  an  appeal  under  that  statute.  The 
affidavit  alleges  no  improper  conduct  of  the  appraisers 
or  of  the  railroad  company,  and  it  states  no  unavoidable 
circumstances  by  which  the  plaintiffs  were  prevented  from 
appealing  within  the  limited  time. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

F.  M.  Finch,  for  the  plaintiffs. 

R.  L.  Walpole  and  W.  Quarks,  for  the  defendants. 


Thuriley, 
May  2d. 


Calhoun  v.  Davis. 

A  verbal  contract  made  at  the  time  a  promissory  note  is  executed,  varying 
the  terms  of  the  note,  cannot  be  set  up  to  defeat  a  suit  on  the  note. 

One  party  to  an  executed  contract  cannot  rescind  it  without  restoring  the 
other  party  to  his  original  situation. 

ERROR  to^the  Laporte  Circuit  Court. 

Smith,  J. — Debt  by  the  plaintiff  in  error  against  the  de- 
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fondant  in  error.    The  first  count  is  a  promissory  note   M*y  Tera, 
made  by  the  defendant  to  one  CasteU,  and  assigned  by  *' 


the  latter  to  the  plaintiff.    The  note  was  for  the  payment     QAS^oun 
of  400  dollars  on  or  before  the  1st  day  of  February,  1841.       Datb. 
The  second  count  is  for  money  had  and  received. 

The  defendant  pleaded,  inter  alia,  that  at  the  time  the 
note  mentioned  in  the  declaration  was  given,  and  as  part 
of  the  same  transaction,  the  said  CasteU  sold  to  the  de- 
fendant a  certain  tract  of  land  in  Porter  county,  on  which 
there  was  a  mortgage  in  favor  of  one  Benton,  and  for  the 
foreclosure  of  which  a  decree  had  been  rendered  by  the 
Porter  Circuit  Court.  The  defendant  averred  that,  as  part 
of  the  same  contract,  CasteU  agreed  that  he  would  have 
the  sale  of  said  property  on  said  mortgage  stayed  until  the 
firet  day  of  September,  1840,  and  that  in  case  the  sale 
should  be  made  before  said  day,  CasteU  should  forfeit  the 
sum  of  money  in  said  note  specified.  The  defendant  fur- 
ther averred  that  CasteU  did  not  cause  the  sale  to  be  sus- 
pended or  delayed  until  the  1st  day  of  September,  1840, 
but,  on  the  contrary,  said  property  was  advertised  and 
sold  on  said  decree  long  before  said  day,  whereby  said 
sum  of  money  was  forfeited  and  was  no  longer  collect- 
able. 

The  plaintiff  replied  to  this  plea,  that  in  consideration 
of  the  sale  to  him  of  the  tract  of  land  in  the  plea  men- 
tioned, the  defendant  executed  the  note  described  in  the 
declaration,  and  in  addition  to  the  sum  therein  mentioned, 
agreed  to  pay  and  satisfy  said  mortgage ;  that  at  the  re- 
quest of  the  defendant,  and  to  afford  him  time  to  procure 
the  money  to  satisfy  the  decree,  the  agreement  mentioned 
in  the  plea  was  made,  and  in  pursuance  thereof  the  said 
CasteU  did  make  such  an  arrangement  with  the  said  Ben- 
ton through  one  Ogden,  who  was  the  sole  agent  of  Benton, 
in  that  behalf,  that  the  said  Benton,  by  his  said  agent,  in- 
structed Harlow  S.  Orton,  his  attorney  in  the  Porter  Cir- 
cuit Court,  to  suspend  all  further  proceedings  in  relation 
to  the  sale  of  said  land  until  the  1st  day  of  September, 
1840,  according  to  the  arrangement  of  CasteU  with  the 
defendant,  of  all  which  the  defendant  had  notice.    The 
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M«j  T«m,   plaintiff  avers  that  after  the  aale  had  been  thus  suspend* 

1 —  ed,  the  defendant,  well  knowing  the  premises,  and  without 

"£ou"     the  knowledge  of  Benton,  Ogden,  or  Castcll,  fraudulently 

D*m       procured  the  said  Harlow  S.  Orion  to  disregard  the  in* 

structions  of  his  client  and  to  cause  a  sale  to  be  made 

under  the  decree  before  the   1st  of  September,  1840,  at 

which  sale  the  defendant  himself  became  the  purchaser. 

A  special  demurrer  was  filed  to  this  replication,  and 
judgment  was  rendered  thereon  for  the  defendant.  The 
sustaining  of  the  demurrer  is  the  error  assigned. 

Before  looking  at  the  replication,  it  is  proper  that  we 
should  examine  the  plea.  The  defence  it  sets  up  is  that 
the  note  was  not  to  be  payable,  unless  the  payee  should 
cause  the  sale,  under  a  decree  which  had  been  previously 
rendered,  of  a  tract  of  land,  purchased  by  the  payor  at 
the  time  the  note  was  given,  to  be  suspended  until  a  cer- 
tain day,  and  that  the  sale  was  not  so  suspended.  It  is 
not  alleged  that  the  defendant  has  received  no  considera- 
tion for  the  note,  but  a  verbal  cotemporaneous  agree-* 
ment  that  the  note  was  only  to  be  payable  on  a  contin- 
gency, or  on  the  performance  of  a  condition  by  the  plain- 
tiff, is  relied  upon.  It  has  been  frequently  decided  that 
such  a  defence  cannot  be  set  up  against  a  note  drawn 
payable  without  condition.  Mohan  v.  Sherman,  7  Blackf. 
378. — Harvey  v.  Laflin,  at  this  term  (1). 

If  in  the  contract  for  the  sale  of  the  land  to  the  defend- 
ant, CasieU  agreed  to  cause  a  sale  under  the  decree  pre- 
viously rendered  to  be  suspended  until  a  certain  day,  and 
failed  to  do  so,  his  failure  to  perform  all  the  conditions 
required  of  him  might,  if  the  conditions  could  be  proved, 
have  entitled  the  defendant  to  rescind  the  contract.  But 
to  do  this  he  should  have  reconveyed  the  land  and  placed 
the  vendor  in  his  original  situation.  If,  notwithstanding, 
he  chose  to  keep  the  land,  and  hold  the  vendor  to  his  con- 
tract, the  failure  of  the  latter  to  perform  a  collateral 
agreement  such  as  that  mentioned  in  the  plea,  would  not 
show  a  want  or  failure  of  the  consideration  of  a  note 
given  for  the  purchase-money.  Buel  v.  TaU,  7  Blackf. 
56.     We  think,  therefore,  the  plea  is  bad* 
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Per  Curiam. — The  judgment  is  reversed  with  costs.   M»y  Tens, 

1851. 


Cause  remanded,  &c. 

J.  L.  Jernegan,  for  the  plaintiff.  I^H" 

Lest. 
(1)  See  ante,  p.  477. 


Lane  v.  Leet. 

If,  in  an  attachment  against  a  boat,  the  boat  be  released  by  giving  a  bond 
as  prescribed  by  statute,  the  judgment  for  the  plaintiff  should  be  against 
the  debtor  personally. 

Attachment  against  a  boat.  The  master  gave  bond,  appeared,  and  defend- 
ed, and  the  justice  erroneously  rendered  judgment  against  the  boat,  in- 
stead of  against  the  master.  Appeal  to  the  Circuit  Court.  The  attor- 
ney for  the  boat  moved  to  dismiss  the  cause,  which  motion  was  over- 

0  ruled.  He  then  offered  to  go  to  trial  on  behalf  of  the  boat,  but  the  Court 
tried  the  cause  as  between  the  plaintiff  and  the  master  and  gave  judg- 
ment against  the  latter.  Held,  that  the  cause  should  not  have  been  dis- 
missed, and  the  Court  correctly  rendered  judgment  against  the  master. 

If  neither  party,  on  appeal  to  the  Circuit  Court,  require  a  jury,  the  cause 
may  be  tried  without  a  jury,  though  the  amount  in  controversy  exceed 
20  dollars. 

ERROR  to  the  Tippecanoe  Circuit  Court.  'Thufd^f, 


Perkins,  J.— On  the  30th  day  of  September,  1848,  Wil- 
liam H.  Leet  filed,  as  a  cause  of  action,  with  a  justice  of 
the  peace  of  Tippecanoe  county,  an  account  for  23  dollars 
and  43  cents,  verified  by  oath,  against  the  canal-boat, 
Trenton.  Thereupon,  an  attachment  issued  against  said 
boat,  and  Michael  Lane,  her  master,  was  summoned  to 
appear  and  defend.  On  the  second  day  of  October  said 
Lane  appeared  before  the  justice  and  filed  his  bond  for 
the  release  of  the  boat,  which  had  been  attached,  and  an 
order  was  thereupon  entered  by  the  justice  for  her  dis- 
charge. Afterwards,  on  the  same  day,  the  plaintiff  ap- 
peared by  his  attorney,  and  said  Lane,  in  proper  person, 
a  trial  was  had,  and  the  plaintiff  recovered  judgment. 
The  judgment  was,  however,  erroneously  rendered  by  the 
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*Y  T"1*'  justice  against  the  boat,    Trenton,  instead  of   against 

* —  Lane.    Jones  v.  Gresham,  6  Blackf.  291.     Lane  appealed 

^ m»Ai^  to  the  Circuit  Court.    In  that  Court,  Mr.  Mace,  as  attor- 
woton  Tumw-  ney  for  the  boat,  Trenton,  appeared  and  moved  to  dismiss 


PAWY 

T. 

Babhktt. 


the  cause,  but  the  motion  was  overruled.  He  then  of- 
fered to  go  to  trial  on  behalf  of  the  boat,  but  the  Court 
tried  the  cause  as  between  the  plaintiff,  Leet,  and  Lane, 
the  master  of  the  boat,  as  defendant,  and  gave  judgment 
against  said  Lane;  Mr.  Mace,  as  amicus  curiae  excepting 
thereto,  on  Lane's  behalf.    Appeal  by  Lane  to  this  Court. 

The  appeal,  by  Lane,  from  the  judgment  of  the  jus- 
tice, vacated  that  judgment,  and  the  cause  stood,  in  the 
Circuit  Court,  on  Lane's  appearance  thereto  before  the 
justice,  as  a  cause  between  Leet,  plaintiff,  and  Lane,  de- 
fendant, for  trial,  de  novo,  in  said  Circuit  Court.  We  dis- 
cover no  reason  for  which  the  Court  should  have  dis- 
missed the  cause;  we  think  Lane  was  the  proper  party 
against  whom  to  render  judgment;  and,  as  no  jury  was 
demanded,  the  Court  could  try  the  cause  without  one. 
Minion  v.  Moore,  4  Blackf.  315. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

D.  Mace,  for  the  plaintiff. 

R.  C.  Gregory,  for  the  defendant. 


The  Centreville  and  Abingtoh  Turnpike  Company  v.  Bar- 

nett  and  Another. 


Thursday, 
May  29. 


Chancery  will  restrain  the  commission  of  some  acts  of  trespass,  but  the 
acta  mast  be  such  as  would  be  attended  with  irreparable  mischief. 

The  fact  that  a  trespasser  is  insolvent  will  not  give  chancery  jurisdiction 
to  enjoin  his  acta  where  the  other  circumstances  of  the  case  preclude  it. 

APPEAL  from  the  Wayne  Circuit  Court. 
Perkins,  J. — Bill  in  chancery  by   the   CcntrevUle  and 
Abington  Turnpike  Company  against  Burnett  and  Bowers, 
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contractors  on  the  road,  praying  an  injunction.    Tempo-    M*y  Term, 
wry  injunction  granted  in  vacation,  but  dissolved  at  the 


succeeding  session  of  the  Circuit  Court.     Appeal  to  this  ^^Sb^TS- 

Court.  ihoton  Tumc- 

The  bill  sets  out  the  charter  and  organization  of  the  v. 

company  and  alleges  the  letting  of  the  construction  of 
the  whole  road,  about  six  miles  in  length,  on  the  25th 
day  of  September,  1848,  to  the  defendants,  to  be  complet- 
ed by  the  1st  day  of  November,  1849,  for  the  sum  of  12,- 
500  dollars,  payable  upon  monthly  estimates  of  the  en- 
gineer as  the  work  progressed,  one-fifth  of  the  estimate 
for  each  month,  however,  to  be  retained  till  the  final  com- 
pletion of  the  road.  The  bill  states  that  the  defendants 
commenced  operations  under  their  contract  in  October, 
1848,  and  proceeds,  "Your  complainant  further  shows 
that  the  work  done  on  said  road,  by  the  said  defendants, 
up  to  the  25th  day  of  June,  1849,  according  to  the  esti- 
mate of  the  engineer  in  the  employ  of  the  company, 
amounted,  in  value,  to  2,040  dollars  and  33  cents,  of 
which  your  complainant  has  paid  them,  at  various  times, 
the  sum  of  2,230  dollars,  being  306  dollars  and  46  cents 
more  than  they  were  entitled  to  under  said  contract. 
Your  complainant  further  shows  that  nearly  all  of  said 
work,  consisting  mostly  of  grubbing,  grading,  culverting, 
and  bridging,  is  done  in  an  unworkmanlike  manner,  and 
that  in  the  prosecution  of  the  work  on  said  road,  the 
said  defendants  have  neglected,  in  nearly  every  particu- 
lar, to  be  governed  by  the  specifications  thereof,  and  have 
prosecuted  the  work  in  such  a  manner  as  to  satisfy  your 
complainant  that  they  would  not  finish  the  same  by  said 
1st  day  of  November,  1849." 

The  contract  between  the  parties  contains  this  provi- 
sion: 

"To  prevent  all  disputes  and  misunderstanding  be- 
tween the  parties  in  relation  to  any  of  the  stipulations  of 
this  agreement,  it  is  mutually  agreed  that  the  engineer 
employed  by  the  company  shall  be  the  umpire  between 
the  parties ;  and  if  in  the  opinion  of  the  engineer  afore- 
said, the  party  of  the  first  part  shall  refuse  or  neglect  to 
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May  Term,   prosecute  the  work  contemplated  by  this  agreement  in 

! —  each  a  manner  as  not  to  give  reasonable  assurance  of  its 

tom  Aim's-  completion  by  the  time  specified,  or  shall  refuse  or  neg- 

nWTOnoTcEW"  *ect  a"  or  any  °^  ^e  ru^es>  specifications,  and  instruc- 
y.  tions  given  by  him,  or  any  other  authorized  agent,  or 

BAmiKTT.  ghiji  perform  or  suffer  to  be  performed  any  part  of  the 
work  in  an  unfaithful  or  unworkmanlike  manner,  the 
said  engineer,  with  the  president,  shall,  in  either  case, 
have  full  power  to  determine  that  this  contract  shall  be 
forfeited  by  the  contracting  party ;  and  whenever  a  certi- 
ficate of  such  determination  shall  be  filed  with  the  se- 
cretary of  the  company,  the  party  of  the  second  part 
shall  be  absolved  from  every  obligation  imposed  upon 
them  by  this  agreement,  and  the  company  may  immedi- 
ately thereafter  proceed  to  dispose  of  said  sections  (com- 
posing the  entire  road)  as  they  may  deem  most  advisa- 
ble, and  all  moneys  coming  to  said  contracting  party,  at 
the  time  of  such  disposal,  shall  be  forfeited  to  the  com- 
pany." 

The  bill  avers  that  on  the  25th  day  of  June,  1849,  the 
said  president  and  engineer  filed  the  certificate,  pursuant 
to  the  contract,  with  the  secretary  of  the  company,  de- 
claring the  contract  forfeited  by  the  contractors ;  that  the 
directors  of  the  company  approved  of,  and  concurred  in, 
the  declaration,  notified  the  defendants  of  the  facts  and 
proceeded  to  re-let  the  road  to  other  contractors ;  but  that, 
'  "  notwithstanding  said  defendants  well  knew  that  the  con- 
tract was  rescinded,  and  was  null  and  void,  and  that  they 
had  no  right  to  enter  on  said  road,  nevertheless  they  did, 
afterwards,  on  the  26th  day  of  June,  1849,  enter  upon 
it,  and,  as  complainant  is  informed  and  believes,  de- 
clared, and  yet  declare,  their  determination  to  maintain, 
with  force  and  arms,  the  possession  thereof,  and  have  ever 
since  kept  possession,  and  still  assert  their  determination 
to  do  so,  and  to  prevent  complainant  from  entering  upon 
and  finishing  said  road.  Your  complainant  further 
shows  that  said  defendants  are  pretending  to  be  at  work 
on  said  road  under  said  contract,  and  have  a  few  hands 
and  a  few  teams  at  work  thereon,  without  the  advice  of 
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an  engineer,  and  in  such  a  manner  as  to  do  the  road    Ma7  Term» 

more  harm  than  good  in  many  places ;  that  said  defend-  : — 

anta  are  wholly  insolvent,  and  if  they  are  permitted  to  ^*  atoAi- 
retain  possession  of  said  road,  to  the  exclusion  of  com-  xngton  Tuwr- 
plainant,  and  to  dig  up,  run  on,  and  injure  it,  as  they  are  T. 

doing,  complainant  will  be  without  remedy  and  suffer  ir- 
reparable damage:  that  said  turnpike  is  a  link  in  a  chain 
of  turnpike,"  dec.  The  bill  prays  the  Court  to  perpetual- 
ly restrain  said  persons  and  all  under  them,  from  com- 
mitting waste  or  trespass  on,  or  from  intermeddling  with, 
said  road. 

According  to  this  bill,  which,  in  the  present  stage 
of  the  case  is  taken  to  be  true,  the  contract  between 
the  parties  was  forfeited  and  became  void  on  the  25th 
day  of  June,  1849.  The  company  was  absolved  from 
the  obligation  further  to  compensate  the  defendants  for 
labor  on  said  road,  the  right  of  said  defendants  to  en- 
ter upon  it,  as  contractors,  ceased,  and  in  their  subse- 
quent entry  they  were  simply  trespassers,  as  any  stranger 
would  have  been,  entering  in  the  same  manner;  and  the 
question  is,  whether  such  a  trespass  is  shown  in  this  case 
as  chancery  has  jurisdiction  to  enjoin.  It  is  well  settled 
now  that  chancery  will  restrain  the  commission  of  some 
acts  of  trespass,  but  the  particular  acts  which  will  and 
will  not  be  restrained  have  not  been  fully  enumerated. 
They  must,  however,  be  such  as  would  be  attended  with 
irreparable  mischief.  It  is  asserted  in  this  bill  that  the 
acts  here  complained  of  would  be  attended  with  such 
mischief,  but  that  assertion  amounts  to  nothing.  We 
look  at  the  particular  acts  charged  and  threatened,  and 
the  circumstances  under  which  they  were  done  and 
threatened,  to  discover  whether  the  damage  from  them 
might  be  irreparable.  In  this  case,  it  is  said  these  two 
men,  Barnett  and  Bowers,  by  means  of  a  few  hands  and 
teams,  are  in  possession  of,  and  gratuitously  working 
upon,  about  six  miles  of  turnpike-road  to  the  injury 
rather  than  benefit  of  that  road  in  many  places,  and  that 
they  threaten  to  so  continue  working  notwithstanding 
they  are  utterly  insolvent.     These  are  all  the  acts  of  tres- 
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Us?  Term,   pass,  done  or  threatened,  that  we  can  infer  from  the 

'  _  -  bil!,  and  it  seems  to  us  they  are  not  such  as  call  for  the 

vill«  aniTaI-  interposition   of  a  court  of  chancery.    It  would  seem 
ikoton  Tcrx-  that  two  insolvent  men  could  hardly  ruin  a  turnpike 

riKX  COMPAXT  , 

v.  company  by  gratuitously  grubbing,  bridging,  or  hauling 
AKfKn-  gravel  upon  their  unfinished  road,  even  if  they  did  not 
execute  the  work  very  skilfully.  Were  they  hauling  off 
the  gravel  and  selling  it  elsewhere,  it  might  cause  more 
serious  injury.  And  it  would  also  seem  to  be  a  difficult 
thing  for  two  insolvent  men  to  keep  the  company  and  all 
subsequent  contractors  a  long  time  so  completely  off  of 
six  miles  of  road  that  they  could  not  work  it,  at  least, 
conjointly  with  the  insolvent  trespassers.  If  these  men 
are  not  responsible  for  their  acts  in  damages,  we  should 
suppose  they  might  be  crowded  out  of  the  way  by  a  mo- 
liter  mantis  imposuit. 

The  fact  that  a  trespasser  is  insolvent  will  not  give 
chancery  jurisdiction  to  enjoin  his  acts  where  the  other 
circumstances  of  the  case  preclude  it. 

As  to  the  damages  for  the  negligent  construction  of  the 
work  done  prior  to  the  25th  of  June,  the  bill  does  not  go 
for  them ;  and  if  it  did,  and  chancery  even  had  jurisdic- 
tion to  award  them,  a  case  entitling  the  present  plaintiff 
to  such,  is  not  made.  True,  the  bill  asserts  the  work  to 
have  been  all  performed  in  an  unworkmanlike  manner, 
but  at  the  same  time  it  in  fact  shows  that  the  company 
and  engineer  in  charge  had  been  so  well  satisfied  with  it 
during  its  performance,  that  they  had  made  monthly  es- 
timates and  payments  upon  it,  the  payments  being  to  a 
greater  amount  than  was  due  under  the  contract,  not 
withholding  the  fifth  as  a  forfeit,  which  might  hav«  been 
done.  On  the  whole,  we  think  the  decree  must  be 
affirmed  with  costs. 

Per    Curiam. — The    decree  is    affirmed    with   costs. 
'  /.  S.  Newman  and  /.  B.  Julian,  for  the  appellant. 

C.  H.  Test  and  /.  Perry,  for  the  appellees. 
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Buiem 
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Bubskss  v.  Burgess  and  Another. 

The  complainants  filed  their  bill  in  chancery  against  the  defendant,  their 
brother,  alleging  that  their  mother  died  seized  in  fee  of  certain  land; 
that  she  purchased  said  land  with  her  own  funds  for  her  own  use;  that 
the  defendant  purchased  the  shares  of  all  the  heirs  except  those  of  the 
complainants,  took  possession  of  the  whole  property,  has  enjoyed  the 
rents,  and  refuses  to  make  partition  and  account  for  said  rents.  The 
defendant  answered,  admitting  the  possession  and  the  purchase  of  the 
said  shares,  and  states  that  his  father  died  the  owner  of  certain  estate 
which  descended  to  him  and  the  other  heirs  subject  to  their  mother's 
dower;  that  the  defendant  purchased  the  shares  of  the  complainants  in 
said  estate;  that  he  and  the  remaining  heirs  and  the  widow  sold  said 
estate  for  3,600  dollars;  that  it  was  then  agreed  between  the  widow  and 
heirs  that  1,200  dollars  of  said  money  should  be  laid  out  for  lands  for 
the  use  of  said  widow  during  her  life,  with  rerersion  to  said  heirs  unit- 
ing in  the  sale;  that  such  investment  was  made  in  the  lands  of  which 
the  complainants  are  now  seeking  partition,  and  of  which  the  defendant 
claims  to  be  the  sole  owner.  The  proof  sustained  the  facts  contained  in 
the  answer.  The  deed  made  to  the  widow  was  in  absolute  fee.  Held, 
that  evidence  could  be  offered  to  show  that  by  fraud,  accident,  or  mis- 
take the  deed  to  the  widow  was  drawn  covering  a  larger  interest  than 
was  intended,  or  that  the  consideration  paid  for  it  was  the  money  of 
other  persons,  and  that  the  estate  was  held  in  trust. 

HM,  also,  that  the  widow  held  the  fee  in  trust  for  the  heirs  other  than  the 
complainants.  They  had  no  money  invested  in  the  property,  having 
sold  their  interest  in  their  father's  estate  to  the  defendant 

APPEAL  from  the  Union  Circuit  Court.  Thurtda*, 

May  29 

Pebjons,  J. — James  M.  Burgess  and  Basil  Burgess  filed 
their  bill  in  chancery  in  the  Union  Circuit  Court  against 
John  L.  Burgess,  alleging,  that,  in  1840,  Martha  Burgess 
departed  this  life  intestate,  seized  in  fee  of  certain  real 
estate  situate  in  Union  county,  which  estate  is  particularly 
described  in  the  bill ;  and  also,  that  said  James  M.,  Basil, 
and  John  L.  Burgess,  together  with  Betsey  L.  Ireland,  Wil- 
liam 8.  Burgess,  Joseph  L.  Burgess,  Walter  8.  Burgess, 
Charlotte  W.  Jarvis,  Caroline  M.  Collins,  and  Lucy  8. 
Runyan  are  her  only  heirs  at  law.  The  bill  also  alleges 
that  said  Martha  Burgess  purchased  the  said  real  estate 
with  her  own  funds,  for  her  own  use,  and  that  she  occu- 
pied and  enjoyed  the  same  to  her  death.  It  further  al- 
leges that  John  L.  Burgess,  the  defendant  to  their  bill,  im- 
mediately on  the  death  of  their  mother,  said  Martha,  pur- 
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May  Tom,   plaintiff  avers  that  after  the  sale  had  been  thus  suspend- 

! —  ed,  the  defendant,  well  knowing  the  premises,  and  without 

Oalhou*     tjie  knowje<ige  0f  Benton,  Ogden,  or  Castell,  fraudulently 
Davm.       procured  the  said  Harlow  8.  Orion  to  disregard  the  in- 
structions of  his  client  and  to  cause  a  sale  to  be  made 
under  the  decree  before  the  1st  of  September,  1840,  at 
which  sale  the  defendant  himself  became  the  purchaser. 

A  special  demurrer  was  filed  to  this  replication,  and 
judgment  was  rendered  thereon  for  the  defendant.  The 
sustaining  of  the  demurrer  is  the  error  assigned. 

Before  looking  at  the  replication,  it  is  proper  that  we 
should  examine  the  plea.  The  defence  it  sets  up  is  that 
the  note  was  not  to  be  payable,  unless  the  payee  should 
cause  the  sale,  under  a  decree  which  had  been  previously 
rendered,  of  a  tract  of  land,  purchased  by  the  payor  at 
the  time  the  note  was  given,  to  be  suspended  until  a  cer- 
tain day,  and  that  the  sale  was  not  so  suspended.  It  is 
not  alleged  that  the  defendant  has  received  no  considera- 
tion for  the  note,  but  a  verbal  cotemporaneous  agree-* 
ment  that  the  note  was  only  to  be  payable  on  a  contin- 
gency, or  on  the  performance  of  a  condition  by  the  plain- 
tiff, is  relied  upon.  It  has  been  frequently  decided  that 
such  a  defence  cannot  be  set  up  against  a  note  drawn 
payable  without  condition.  Mohan  v.  Sherman,  7  Blackf. 
878. — Harvey  v.  Lqflin,  at  this  term  (1). 

If  in  the  contract  for  the  sale  of  the  land  to  the  defend- 
ant, Castell  agreed  to  cause  a  sale  under  the  decree  pre- 
viously rendered  to  be  suspended  until  a  certain  day,  and 
failed  to  do  so,  his  failure  to  perform  all  the  conditions 
required  of  him  might,  if  the  conditions  could  be  proved, 
have  entitled  the  defendant  to  rescind  the  contract.  But 
to  do  this  he  should  have  reconveyed  the  land  and  placed 
the  vendor  in  his  original  situation.  If,  notwithstanding, 
he  chose  to  keep  the  land,  and  hold  the  vendor  to  his  con- 
tract, the  failure  of  the  latter  to  perform  a  collateral 
agreement  such  as  that  mentioned  in  the  plea,  would  not 
show  a  want  or  failure  of  the  consideration  of  a  note 
given  for  the  purchase-money.  Buel  v.  Tate,  7  Blackf. 
56.     We  think,  therefore,  the  plea  is  bijd. 
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Per  Curiam. — The  judgment  is  reversed  with  costs.   M»y  Tarn, 
Cause  remanded,  &c.  1851. 

/.  Z».  Jernegan,  for  the  plaintiff.  L^M" 

(1)  See  ante,  p.  477. 


Lane  v.  Left. 

If,  in  an  attachment  against  a  boat,  the  boat  be  released  by  giving  a  bond 
as  prescribed  by  statute,  the  judgment  for  the  plaintiff  should  be  against 
the  debtor  personally. 

Attachment  against  a  boat.  The  master  gave  bond,  appeared,  and  defend- 
ed, and  the  justice  erroneously  rendered  judgment  against  the  boat,  in- 
stead of  against  the  master.  Appeal  to  the  Circuit  Court  The  attor- 
ney for  the  boat  moved  to  dismiss  the  cause,  which  motion  was  over- 

0  ruled.  He  then  offered  to  go  to  trial  on  behalf  of  the  boat,  but  the  Court 
tried  the  cause  as  between  the  plaintiff  and  the  master  and  gave  judg- 
ment against  the  latter.  Held,  that  the  cause  should  not  have  been  dis- 
missed, and  the  Court  correctly  rendered  judgment  against  the  master. 

If  neither  party,  on  appeal  to  the  Circuit  Court,  require  a  jury,  the  cause 
may  be  tried  without  a  jury,  though  the  amount  in  controversy  exceed 
20  dollars. 

ERROR  to  the  Tippecanoe  Circuit  Court.  'Thwndiy, 


Perkins,  J.— On  the  30th  day  of  September,  1848,  Wil- 
liam H.  Leei  filed,  as  a  cause  of  action,  with  a  justice  of 
the  peace  of  Tippecanoe  county,  an  account  for  23  dollars 
and  43  cents,  verified  by  oath,  against  the  canal-boat, 
Trenton.  Thereupon,  an  attachment  issued  against  said 
boat,  and  Michael  Lane,  her  master,  was  summoned  to 
appear  and  defend.  On  the  second  day  of  October  said 
Lane  appeared  before  the  justice  and  filed  his  bond  for 
the  release  of  the  boat,  which  had  been  attached,  and  an 
order  was  thereupon  entered  by  the  justice  for  her  dis- 
charge. Afterwards,  on  the  same  day,  the  plaintiff  ap- 
peared by  his  attorney,  and  said  Lane,  in  proper  person, 
a  trial  was  had,  and  the  plaintiff  recovered  judgment. 
The  judgment  was,  however,  erroneously  rendered  by  the 


May  39. 
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May  Term,   it  never  was  mother's  intention  to  change  the  interest  in 


1851. 


.  father's  estate.    She  only  consented  to  a  sale  of  the  old 
T  farm,  (father's  farm,)  to  prevent  a  sacrifice  of  the  interests 

Bubmm.  of  those  who  had  not  sold  their  shares.  Mother  was  sixty- 
one  years  old  when  we  sold  father's  farm,  and  in  her  six- 
ty-sixth year  when  she  died,  making  her  death  occur  about 
1889.  This  bill  was  filed  in  1848.  The  statements  of 
this  witness  were  corroborated  by  those  of  others,  but  are, 
of  themselves,  sufficient  to  prove  the  facts,  the  answer 
not  being,  like  the  bill,  denied  by  oath. 

Some  facts,  not  material  to  the  question  to  be  decided, 
have  been  omitted  in  this  statement  to  avoid  the  prolixity 
and  confusion  their  insertion  would  tend  to  produce. 
James  M.  and  Basil  Burgess  would  be  legal  heirs,  with 
their  brothers  and  sisters,  to  any  properly  which  their  mo- 
ther might  transmit  to  them  at  her  decease.  To  sustain 
their  bill  for  partition  in  this  case,  they  must  show  that 
said  Martha  Burgess  was  the  owner,  in  her  own  right,  of 
the  property  they  ask  a  division  of.  They  show  a  deed 
for  it  to  her  in  fee-simple  from  the  previous  owner.  This 
is,  prima  facie,  sufficient,  but  is  not  conclusive.  Evidence 
may  be  adduced  to  show  that,  by  fraud,  accident,  or  mis- 
take, the  deed  was  drawn  covering  a  larger  interest  than 
was  intended,  or  that  the  consideration  paid  for  it  was  the 
money  of  other  persons,  and  that  the  estate  was  held  in 
trust. 

When  James  M.  and  Basil  Burgess  sold  their  shares  in 
their  father's  estate,  they  no  longer  had  any  pecuniary 
interest  in  that  estate,  it  belonged  to  the  remaining  heirs, 
subject  to  the  right9  of  the  widow.  The  fee-simple  of 
their  father's  farm  was  in  those  heirs.  The  right  to  the 
use  of  one-third  of  that  farm  for  life  belonged  to  their 
mother,  Martha,  but  the  fee-simple  of  it  all  belonged  to 
said  remaining  heirs.  When,  then,  the  fee-simple  of  that 
farm  was  sold,  the  price  of  it  belonged  to  the  same  heirs 
to  whom  belonged  the  fee  before  it  was  sold,  and  die  use 
of  one-third  of  that  price  for  life  belonged  to  the  same 
person  to  whom  belonged  the  use  of  one-third  of  the  fee. 
The  3,600  dollars,  then,  belonged  to  the  heirs  who  had 
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not  sold  their  interests  in  their  father's  estate.    At  the   Hay  Term, 

|  OKI 

Bale  of  that  estate  by  those  heirs  and  the  widow,  two 
courses  were  open  to  them  as  to  the  1,200  dollars  of  which  BulJ*" 
the  widow  was  entitled  to  the  use,  the  choice  of  which,  Buhgj 
perhaps,  their  wish  or  convenience  might  dictate.  They 
might  invest  the  1,200  dollars  in  such  a  way  that  their 
use  should  go  to  the  widow  for  life  with  a  reversion  of 
the  principal  to  said  heirs  at  her  death;  or  said  heirs 
might,  the  widow  consenting,  calculate  the  present  value 
of  a  yearly  annuity  of  72  dollars  to  her  (the  interest  on 
1,200  dollars)  for  her  life,  considered  in  relation  to  her 
age  and  condition  of  health,  pay  her  a  sum  in  gross  equal 
to  that  value,  and  take  the  1,200  dollars  at  once  to  their 
own  use.  Had  they,  at  that  time,  applied  to  a  Court  to 
make  for  them  a  disposition  of  the  money,  it  would  have 
adopted  one  or  the  other  of  these  modes.  A  familiar 
case  in  which  these  doctrines  are  applied  is  that  of  a 
sale  of  the  equity  of  redemption  upon  foreclosure  of  a 
mortgage  where  a  widow  is  entitled  to  be  endowed  in  any 
surplus  remaining  after  payment  of  the  mortgage-debt. 
Tabele  v.  Tabele,  1  John.  Ch.  R.  45. — Titus  v.  Nielson,  5 
id.  452. — Swaine  v.  Perine,  id.  482. — Herbert  el  at.  v.  Wren 
et  al.,  7  Cranch  370;  and  particularly  Maccvbbin  v.  Cram- 
weU,  2  Harris  &  Gill  443. 

In  the  present  case,  then,  the  land  of  which  partition  is 
sought  was  not,  in  equity,  the  absolute  property  of  Mar- 
tha Burgess,  and  did  not  descend,  as  such,  to  her  heirs. 
She  held  the  fee  in  trust  for  those  persons  whose  money 
paid  for  it.  The  plaintiffs  in  this  bill  were  not  of  those 
persons.  No  money  belonging  to  them  was  invested  in 
the  property.  The  evidence  satisfactorily  shows,  in  con- 
nection with  all  the  circumstances  of  the  transaction, 
that  it  was  the  money  of  those  remaining  heirs  who  unit- 
ed with  their  mother  in  the  sale.  These  plaintiffs,  there- 
fore, show  no  right  to  a  grant  of  the  prayer  of  their  bill. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Perry,  for  the  appellant. 

/.  S.  Newman,  for  the  appellee. 
Vol.  II.— 69 
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Tib  State. 


Tkwday, 
May  99. 


WiLKEBflON  v.  The  State. 

A  person,  through  his  agent,  borrowed  of  the  defendant  500  dollars,  said 
gave  his  note  for  550  dollars  payable  in  one  year.  The  defendant 
handed  the  agent  550  dollars,  but  immediately  received  the  50  dollars 
again  from  the  agent  as  interest.    Held,  that  the  contract  was  usurious, 

ERROR  to  the  Jennings  Circuit  Court. 

Blackford,  J. — This  was  an  indictment  against  Wilker- 
son  for  contracting  for  usurious  interest. 

The  indictment  is  to  the  following  effect:  That  the 
defendant,  on,  &c.,  in  the  year  eighteen  hundred  and 
forty-six,  at,  &c,  lent  to  one  Alley  500  dollars,  and  then 
and  there  reserved  by  contract,  and  secured  by  a  note 
and  mortgage  taken  from  Alley,  550  dollars,  payable  in 
one  year;  which  contract,  note,  and  mortgage  for  550 
dollars,  payable  in  one  year,  were  usurious  in  this,  to* 
wit,  that  500  dollars  were  the  whole  consideration  paid 
therefor  by  Wilkerson;  that  by  said  usurious  contract, 
note,  and  mortgage,  Wilkerson  reserved  and  secured  to 
himself  ten  per  cent,  per  annum  interest  for  the  use  and 
forbearance  of  said  500  dollars  for  one  year,  and  cor- 
ruptly, unlawfully,  and  usuriously  secured  to  himself  a 
greater  rate  of  interest  than  six  per  cent. per  annum;  that 
the  excess  so  reserved  and  secured,  over  and  above  six 
per  cent,  per  annum  for  the  giving  day  of  payment  for  one 
year  for  said  500  dollars,  is  20  dollars ;  and  so  the  de- 
fendant did,  then  and  there,  commit  wilful  and  corrupt 
usury,  contrary  to  the  form  of  the  statute,  &c. 

Plea,  not  guilty.  The  cause  waa  submitted  to  the 
Court,  and  judgment  rendered  against  the  defendant 
fining  him  40  dollars. 

On  the  trial,  two  witnesses  only  were  examined.  One 
of  them  was  Alley,  the  person  who  had  borrowed  the 
money.  He  stated  that,  in  the  previous  summer,  he  em- 
ployed a  certain  person  to  obtain  a  loan  of  money,  in- 
structing him  to  pay  as  high  as  ten  per  cent,  for  the  loan, 
if  he  could  not  get  it  for  less,  and  that  his  said  agent  af- 
terwards informed  the  witness  that  he  had  negotiated  a 
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loan  of  the  defendant.     This  witness  further  stated,  that,    Ma7  Tenn» 

on  the  22d  of  June,  1847,  he  and  his  said  agent  went  to - — 

the  defendant  at  Scipio,  in  said  county ;  that  the  witness  WlL^M01f 
executed  and  delivered  his  note  to  the  defendant  paya-  T»  Stati. 
ble  in  one  year  from  date  for  550  dollars,  with  a  mort- 
gage to  secure  the  payment;  that  the  defendant  counted 
oat  money  to  the  defendant's  said  agent,  and  said  agent 
handed  to  the  witness  the  sum  of  500  dollars,  which  was 
all  the  consideration  the  witness  received  for  said  note 
and  mortgage;  that  the  contract  for  the  loan  was  made 
by  the  witness's  said  agent  with  the  defendant. 

The  other  witness  was  the  said  agent  of  Alley,  the  bor- 
rower of  the  money.  This  witness  said  that  he  nego- 
tiated a  loan  from  the  defendant  to  said  Alley  on  the  22d 
of  June,  1847;  that  he  drew  said  note  and  mortgage,  and 
when  they  were  executed,  he  delivered  them  to  the  de- 
fendant, whereupon  the  defendant  handed  to  this  witness 
550  dollars ;  that  this  witness  forthwith  handed  back  to 
the  defendant  50  dollars  of  the  money,  and  handed  the 
other  500  dollars  to  said  Alley.  This  witness  further 
stated  that  his  receiving  the  50  dollars,  and  returning  the 
same  as  aforesaid,  were  in  accordance  with  an  under- 
standing between  him  and  the  defendant,  and  that  that 
sum  was  for  interest  on  the  money  borrowed  as  afore- 
said by  said  Alley. 

This  was  all  the  evidence  in  the  cause. 

The  defendant  contends  that  the  evidence  does  not 
show  a  contract  for  usurious  interest ;  but  we  think  he  is 
mistaken.  The  transaction  amounts  to  this,  that  Alley 
borrowed  500  dollars  of  the  defendant,  and  agreed  to 
pay  him  for  the  same  550  dollars  at  the  expiration  of  one 
year  from  the  time  the  money  was  borrowed.  At  least 
the  Court,  sitting  in  the  place  of  a  jury,  were  warranted 
in  inferring  that  to  be  the  nature  of  the  transaction.  That 
being  so,  the  contract  was  for  the  payment  of  ten  pel- 
cent,  per  annum  interest  on  the  loan ;  the  law  not  author- 
izing interest  at  a  higher  rate  than  six  per  cent,  per  an- 
num.  The  contract  was  therefore  usurious,  and  the  of- 
fence indictable.     R.  S.  p.  582. 
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*** L  Jf*"'        Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  C.  Newcomb,  for  the  plaintiff. 
D.  Wallace ,  for  the  state. 


Dato 

T. 

Laxk. 


Davis  v.  Lane. 

Debt  brought  on  a  judgment  of' a  Court  of  another  state.  The  declara- 
tion followed  the  ordinary  form  in  debt  on  a  domestic  judgment  of  a 
Court  of  record,  and,  after  describing  the  judgment,  said,  "  as  by  the 
records  and  proceedings  thereof  remaining  in  said  Court  fully  appears/' 
Ac.  Held,  that  it  was  shown  substantially  that  the  Court  rendering  the 
judgment  was  a  Court  of  record. 

The  judgment  of  a  Court  in  any  one  of  the  states  has  the  same  faith  and 
credit  that  it  has  in  the  state  where  it  was  rendered. 

Nil  debit  cannot  be  pleaded  to  a  suit  on  the  judgment  of  a  Court  of  ano- 
ther state. 

Tkur$d*i,  ERROR  to  the  Posey  Circuit  Court. 

"*  Blackford,  J. — This  was  an  action  of  debt,  brought  by 

Lane  and  one  Thomas  against  Davis,  on  the  judgment  of 
a  Court  in  another  state. 

The  declaration  is  to  the  following  effect :  For  that 
whereas  the  plaintiffs,  heretofore,  to-wit,  at  the  May  term 
of  the  Circuit  Court  for  the  county  of  Claiborne,  and  state 
of  Mississippi,  held  at  Port  Gribson,  in  said  county,  on,  <fcc., 
by  the  consideration  and  judgment  of  said  Court,  reco- 
vered against  the  defendant  the  sum  of  142  dollars  and 
80  cents,  the  sum  above  demanded,  which,  in  and  by  said 
Court,  was  then  and  there  adjudged  to  the  plaintiffs  for 
their  damages  which  they  had  sustained  by  reason  of  the 
non-performance  by  the  defendant  of  certain  promises 
and  undertakings  then  lately  made  by  the  defendant  to 
the  plaintiffs,  and  also  their  costs  and  charges  by  them 
about  their  suit  in  this  behalf  expended,  which  costs  and 
charges  amount  to,  &c,  whereof  the  defendant  was  con- 
victed, as  by  the  record  and  proceedings  thereof  remain- 
ing in  said  Court  fully  appears ;  which  judgment  remains 
in  full  force,  &c.     Whereby  an  action  hath  accrued,  <fcc. 
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Plea,  nil  debit.    General  demurrer  to  the  plea,  and  judg-    May  Tenn, 
ment  for  the  plaintiffs,  one  of  whom  has  since  died. 


The  defendant  contends  that  the  declaration  does  not  ^ 

aver  that  the  judgment  sued  on  was  rendered  by  a  Court        !**»• 
of  record,  or  by  a  Court  having  jurisdiction  of  the  per- 
son of  the  defendant;  and  that,  therefore,  nil  debit  was  a1 
good  plea. 

The  declaration  is  in  the  ordinary  form  in  debt  on  a 
domestic  judgment  of  a  Court  of  record.  2  Chit.  Plead. 
482.  It  describes  the  judgment  of  the  Court,  and  then 
says  "  as  by  the  record  and  proceedings  thereof  remain- 
ing in  said .  Court  fully  appears,"  &c.  We  think,  there- 
fore, that  it  is  shown  substantially,  that  the  Court  render- 
ing the  judgment  was  a  Court  of  record.  The  circum- 
stance that  the  declaration  does  not  show,  in  express 
terms,  that  the  Court  had  jurisdiction  of  the  person  of 
the  defendant,  can  be  no  ground  for  the  plea  of  nil  debit. 
That  plea  is  only  admissible  where  the  suit  is  founded  on 
a  matter  of  fact.  The  foundation  of  the  present  suit  is 
a  judgment  of  a  Court  of  record  in  Mississippi.  Had  the 
suit  been  brought  in  that  state,  the  defendant  could  not 
have  pleaded  nil  debit,  because  the  common  law,  which 
must  be  presumed  to  be  in  force  there,  does  not  permit 
such  plea  to  a  suit  on  a  record.  By  the  constitution  of 
the  United  States,  and  an  act  of  congress  of  1790,  the 
judgment  of  a  Court  in  any  one  of  the  states  has  the 
same  faith  and  credit  in  the  other  states  that  it  has  in  the 
state  where  it  was  rendered.  ■  Const.  U.  S.  Art.  4,  s.  1. — 
1  U.  S.  Stats,  at  Large,  122.  The  judgment  before  us, 
therefore,  being  matter  of  record  in  Mississippi,  must  be 
treated  as  matter  of  record  here ;  and  the  general  issue 
to  the  suit  is,  not  nil  debit,  but  nul  tiel  record. 

The  Supreme  Court  of  the  United  States  long  «ince  de- 
cided that  nil  debit  could  not  be  pleaded  to  a  suit  on  the 
judgment  of  a  Court  of  another  state.  Mills  v.  Duryee, 
7  Cranch,  481. — Hampton  v.  McConnel,  3  Wheat.  234. 
That  Court  recently  referred  to  those  cases  and  said  that 
the  language  of  the  Court  in  Mills  v.  Duryee  does  not  ad- 
mit of  the  interpretation  that  a  plea,  not  denying  the 
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^fslr™'  Jud*ment'  but  which  ******  lt  uP°n  the  «round  of  a  ^ 
! —  lease,  payment,  or  a  presumption  of  payment  from  the 

Powux      ]ap8e  0f  time,  may  not  be  pleaded.   The  Court  said  also, 

Tbb  Stats.    at  the  same  time,  that  the  decision  in  Hampton  v.  McCon- 

nd  was  not  intended  to  exclude  such  defences  as  those 

first  mentioned,  or  such  as  inquire  into  the  jurisdiction  of 

the  Court  which  rendered  the  judgment.    McElmoyle  v. 

Cohen,  13  Peters,  312.     That  case  does  not  interfere  with 

the  previous  decisions  of  the  Court  against  the  plea  of 

nil  debit,  on  general  demurrer,  in  suits  like  the  present. 

Were  the  plaintiff  compelled,  in  these  cases,  to  join 
issue  on  the  plea  of  nil  debit,  the  defendant  would  have 
the  right  to  prove  that  the  judgment  sued  on  ought  not 
to  have  been  rendered,  on  the  ground  that  the  cause  of 
action  had  not  been  established.  There  would,  on  such 
issue,  be  a  re-trial  of  the  merits  of  the  original  suit, 
which  is  certainly  not  allowable. 

This  decision  accords  with  the  opinion  expressed  by 
the  Court  in  Holt  v.  Mloway,  2  Blackf.  108. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  P.  Hooey,  for  the  plaintiff. 

/.  Pitcher,  for  the  defendant. 


Powell  v.  The  State. — In  Error. 

INDICTMENT  against  the  plaintiff  in  error  for  a  ma- 
licious trespass,  in  destroying  or  injuring  a  saw-log,  the 
property  of  one  John  Crow. 

The  evidence  given  on  the  trial  was,  substantially,  as 
follows :  William  Powell,  the  defendant  below,  had  con- 
tracted to  clear  a  piece  of  land  belonging  to  his  brother, 
John  Powell,  and  was  to  have,  for  his  labor,  5  dollars  per 
acre,  and  all  the  beech  and  sugar  trees  upon  the  tract. 
If  he  did  not  wish  to  take  away  the  timber  of  these  trees 
he  was  to  cut  it  into  suitable  lengths  for  rolling  and 
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burning.    On  the  morning  of  the  day  on  which  the  al-    M*y  Term, 

leged  trespass  was  committed,  he  had  cut  down  a  beech ! — 

tree  and  left  it  upon  the  ground,  after  which  he  was  ab-  0|V*1* 
sent  during  the  day.  During  his  absence  Crow  came  to  Dutch*. 
the  clearing  to  procure  a  beech  log,  and  John  Powell  told 
Crow  that  the  tree  William  had  cut  would  make  a  good 
log,  and  that  if  William  did  not  want  it,  he  (Crow)  might 
have  it,  but  that  he  had  better  see  William  about  it. 
Crow,  then,  without  having  any  communication  with  Wil- 
liam Powell,  cut  a  log  for  sawing  off  this  tree.  The  log 
thus  prepared  for  sawing,  was  afterwards  cut  in  the  mid- 
dle and  on  opposite  sides,  as  if  it  had  been  intended  to 
cut  it  off,  which  was  the  injury  complained  of.  There 
was  some  evidence  that  William  Powell  had  cut  the  login 
this  manner  to  prevent  Crow  from  using  it. 

On  the  trial  below,  the  defendant  was  found  guilty  and 
a  motion  for  a  new  trial  was  overruled. 

We  think  the  evidence  does  not  sustain  the  indictment. 
It  does  not  prove  that  the  log  in  question  was  the  proper- 
ty of  Crow. 

The  judgment  is  reversed.  Cause  remanded  for  a  new 
trial. 

D.  D.  Pratt,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


Clark  and  Others  v.  Dunlap. 

When  a  case  is  brought  to  the  Circuit  Court  by  a  writ  of  certiorari,  the 
Court  should  reverse  the  judgment  of  the  justice  if  erroneous,  but  retain 
the  cause  for  a  new  trial  as  in  cases  of  appeal 

It  is  not  essential,  in  actions  commenced  before  a  justice  by  or  against  a 
firm,  that  the  statement  of  the  demand  or  cause  of  action  should  set  out 
the  names  of  the  persons  composing  the  firm,  though  it  is  necessary  that 
such  actions  should  be  brought  by  or  against  the  persons  composing  an 
unincorporated  company  in  their  individual  names. 
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May  Term,       APPEAL  from  the  Jasper  Circuit  Court. 

'. —      Smith,  J. — Debt,  commenced  before  a  justice  of  the  peace 

Cl^bk       on  a  note  made  by  Dunlap  for  the  payment  of  68  dollars 
Vim**,      and  17  cents,  one  day  after  the  date,  to  "  Clark,  Stanley, 
Friday,  v         and  Co.,"  or  order.    The  note  itself  was  filed  as  the 
M*y  30.  cause  of  action.    The  summons  issued  in  the  case  re- 

quired Dunlap  to  appear  and  answer  Mervin  Clark,  Amzi 
Stanley,  and  Henry  W.  Clark,  in  a  plea  of  debt,  and  a 
judgment  was  rendered  in  favor  of  those  persons. 

Before  entering  into  the  trial  the  defendant  moved  the 
justice  to  dismiss  the  cause,  because  there  was  no  decla- 
ration or  cause  of  action  showing  that  the  plaintiffs 
were  the  persons  composing  the  firm  of  "  Clark,  Stanley, 
and  Co.,"  the  payees  of  the  note,  which  motion  was 
overruled. 

Dunlap  afterwards  procured  a  writ  of  certiorari  to  have 
the  proceedings  certified  to  the  Circuit  Court,  and  there 
renewed  his  motion  to  have  the  cause  dismissed.  The 
Circuit  Court  set  aside  the  judgment  of  the  justice  as  er- 
roneous and  dismissed  the  suit. 

Under  the  statute  relative  to  this  writ  of  certiorari, 
when  a  case  is  brought  to  a  Circuit  Court  by  that  writ, 
the  Court  should  reverse  the  judgment  of  the  justice  if 
erroneous,  but  retain  the  cause  for  a  new  trial  as  in  cases 
of  appeal.  R.  S.  p.  895.  In  this  case,  however,  we 
think  it  does  not  appear  there  was  any  error  in  the  judg- 
ment of  the  justice.  If  the  plaintiffs  composed  the  firm 
to  whom  the  note  filed  as  the  cause  of  action  was  made 
payable,  the  suit  was  properly  brought  in  their  names, 
and  it  is  to  be  presumed,  the  record  not  showing  the  con- 
trary, that  it  was  proved  at  the  trial  they  were  the  per- 
sons described  in  the  note  by  their  firm  name. 

It  is  not  essential  in  actions  commenced  before  a  jus- 
tice of  the  peace  by  or  against  a  firm,  that  the  statement 
of  the  demand  or  cause  of  action  should  set  out  the 
names  of  the  persons  composing  the  firm ;  though  it  is 
necessary  that  such  actions  should  be  brought  by  or 
against  the  persons  composing  an  unincorporated  com- 
pany in  their  individual  names.     In  such  a  case  as  the 
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present,  without  proof  that  the  plaintiffs  were  the  persons   MYft  J?™1, 

«omposi*g  the  firm  described  in  the  cause  of  action,  they — 

would,  of  course,  fail  in  the  trial  under  the  general  issue,       N°M* 
but  their  individual  names  not  being  set  out  in  the  cause    Tiwnaov. 
of  action,  was  not  a  sufficient  reason  for  dismissing  the 
«uit  on  motion. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, with  directions  to  the  Circuit  Court  to  affirm  the 
Judgment  of  the  justice,  or  render  a  judgment  for  the 
plaintiff  in  accordance  with  the  provisions  of  the  R.  S., 
c.  47,  s.  197. 

D.  D.  Pratt,  for  the  appellants. 


Noble  v.  Tillotbov  and  Another. 

Assumpsit  before  s  justice  on  a  promissory  note.  Plea,  that  the  note  was 
given  for  a  clock,  which  the  plaintiffs  warranted  would  prore  a  good 
time-keeper,  and  that  the  clock  was  worthless.  Judgment  for  the  plain- 
tiffs and  appeal  to  the  Circuit  Court.  The  defendant  filed  a  mil  of  dis- 
covery against  the  plaintiffs  to  obtain  proof  of  the  warranty.  The  plain- 
tiffs were  beyond  the  jurisdiction  of  the  Court,  and  did  not  answer. 
The  defendant  moved  for  a  continuance  on  affidavit  filed  setting  forth 
these  facts,  which  was  refused.  He  then  moved  to  take  his  bill  as  con- 
fessed or  to  suspend  the  further  prosecution  of  the  cause  until  they 
should  answer;  which  motions  were  also  overruled.  Held,  that  there 
was  no  error  in  overruling  these  motions,  as  the  defendant  might  have 
examined  the  plaintiffs  before  the  justice  by  having  them  subpcBnaed, 

ERROR  to  the  Wayne  Circuit  Court.  FHd^ 

Smith,  J. — Assumpsit  upon  a  note  made  by  Noble  in  a*  ' 
favor  of  8.  TUIotson  and  R.  TiOotson,  for  the  payment  of 
3d  dollars.  Plea,  that  the  note  was  given  in  payment  for 
a  clock  sold  by  the  plaintiffs  to  the  defendant  with  a  war- 
ranty that  the  clock  would  prove  a  good  time-keeper,  and 
that  the  clock  was  worthless.  Replication,  denying  the 
facts  stated  in  the  plea. 

The  cause  was  commenced  before  a  justice  of  the 
peace,  and  appealed  to  the  Circuit  Court,  where  judg- 
ment was  rendered  for  the  plaintiff, 
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Noble 
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May  Term,  At  th£  September  term,  1848,  the  defendant  filed  a  bill 
.  of  discovery  against  the  plaintiffs  to  obtain  proof  of  the 
warranty  and  that  notice  had  been  given  to  them  to  re- 
Tillotsox.  move  the  clock,  as  alleged  in  the  plea.  The  cause  was 
thereupon  continued. 

At  the  March  term,  1849,  the  defendant  filed  an  affida- 
vit stating  that  he  could  not  safely  enter  upon  the  trial 
without  the  testimony  of  the  plaintiffs;  that  he  had  filed 
a  bill  of  discovery  requiring  them  to  answer  under  oath ; 
that  he  has  a  good  defence,  as  set  out  in  his  plea  and  bill 
of  discovery;  that  he  does  not  know  that  he  can  prove 
all  the  allegations  of  his  plea  by  any  other  witness ;  that 
he  believes  he  can  prove  all  said  allegations  by  the  plain- 
tiffs' testimony;  that  he  caused  a  subpoena  to  be  issued 
for  the  plaintiffs,  which  has  been  returned  not  found ;  that 
he  is  informed  the  plaintiffs  keep  themselves  beyond  the 
jurisdiction  of  the  Court  so  that  compulsive  process  can- 
not be  resorted  to  to  compel  their  attendance;  and  that 
his  application  is  not  made  for  delay,  &c. 

Upon  this  affidavit  being  filed,  the  plaintiffs  appeared 
by  counsel,  but  being  called  and  failing  to  appear  in  per- 
son, the  defendant  moved  the  Court  to  take  his  said  bill 
of  discovery  as  confessed,  or  make  an  order  for  the  de- 
fendant to  be  examined  to  prove  the  allegations  in  his 
said  bill  and  plea,  or  to  suspend  the  further  prosecution 
of  the  cause  until  the  plaintiffs,  or  one  of  them,  should 
appear  and  answer  to  the  complainant's  bill  in  Court; 
which  several  motions  the  Court  overruled. 

Thereupon  the  defendant  said  he  had  no  other  defence, 
and  the  cause  was  submitted ;  judgment  was  rendered  for 
the  plaintiff. 

We  can  perceive  no  error  committed  by  the  Court  in 
overruling  these  motions.  The  suit  having  been  com- 
menced before  a  justice  of  the  peace,  the  defendant  might, 
under  the  statute,  have  procured  the  testimony  of  the 
plaintiffs  by  subpoenaing  them  as  other  witnesses.  The 
subpoena  mentioned  in  the  affidavit  is,  we  suppose,  the 
subpoena  issued  from  the  chancery  side  of  the  Court,  re- 
quiring the  plaintiffs  to  appear  and  answer  the  bill  of  die- 
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coveiy.    No  steps  having  been  taken  to  procure  the  at-   May  iv  m. 

tendance  of  the  plaintiffs  at  the  trial  of  the  action  at  law, ' 

their  non-attendance  afforded  no  reason  for  delay ;  and     Jon*sroN 
if  the  defendant  could  also  resort  to  a  bill  of  discovery  in  T«*  w  **'"" 
«uch  a  case,  the  motions  made  by  him  with  reference  to 
it  might  have  been  appropriate  in  the  chancery  proceed- 
ings, but  they  could  not  be  sustained  in  the  suit  at  law* 

Per  Curiam.-* -The  judgment  is  affirmed  with  costs, 

/.  Rariden,  for  the  plaintiff. 

O*  P.  Morton,  for  the  defendants*  i 


Johnston  t*.  The  Wabash  College. — In  Error. 

DEBT  upon  the  following  promissory  note : 

"  $50  00.  Warren  county,  March  5, 1842. 

"  For  value  received,  I  promise  to  pay  Wabash  Manual 
JLabor  College  and  Teachers  Seminary  fifty  dollars  five 
years  from  date,  with  interest  payable  annually  on  the  1st 
day  of  Feb.  James  Johnson." 

Judgment  for  the  plaintiff  below. 
'  This  note  was  given  to  secure  the  payment  of  the  sum 
named  in  it  to  aid  in  endowing  the  presidency  of  said 
college,  and  repairing  damage  done  to  the  college  build- 
ings by  fire.  The  charter  of  the  institution  authorized 
the  reception  of  suck  subscriptions.  L.  1884,  p.  57. 
The  only  objection  jnade  to  the  recovery  on  the  note  U 
that  said  note  was  given  without  consideration.  The  ac- 
complishment of  the  object  in  aid  of  which  the  money 
was  promised  formed  a  good  and  valid  consideration  for 
the  promise  to  pay  it.     Chit,  on  Cont.  33. 

The  judgment  is  affirmed  with  5  per  cent,  damages 

d  costs. 

R.  A.  Chandler,  for  the  plaintiff* 

B.  F.  Gregory,  for  the  defendant. 
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May  Trtm, 
1_J —  Dob  on  the  Demise  of  Hosts*  v.  Hall. 

Dob 
▼. 
. Hall.         A  fona  fide  purchaser  at  sheriff  'a  sale  of  land,  which  the  judgment-debtor 

L55   367  had  conveyed  away  previously  to  the  judgment  against  him,  but  the 

deed  for  which  had  not  been  put  upon  record  within  ninety  days  of  its 

execution,  nor  prior  to  the  recording  of  the  sheriff's  deed,  will  hold  the 

land. 

A  purchaser  at  sheriff's  sale  stands,  in  relation  to  the  registration  law,  aa 
though  he  was  a  purchaser  at  the  same  date  from  the  execution-defend- 
ant himself. 

All  deeds  conveying  real  estate  in  this  state  should  be  recorded  within 
ninety  days  from  their  execution,  be  they  executed  wheresoever. 

Ppdf.  ERROR  to  the  Wells  Circuit  Court. 

ay    '  Perkins,  J.-^I^jectment  for  a  tract  of  land  in  Wells 


county.     The  suit  is  upon  the  demise  of  Robert 

and  is  against  Adnak  Hall,  who  was  in  possession  under 

a  sheriff's  deed.    Judgment  below  for  the  defendant. 

It  appears  that  in  1839  Peter  Studebaker,  then  being  the 
legal  owner  of  the  land  in  question,  conveyed  it,  in  fee- 
simple,  to  Zirnri  Hosier,  of  Ohio.  The  conveyance  was 
duly  recorded  in  Wells  county.  In  September,  1844,  James 
R.  Greer,  agent  of  said  county,  obtained  judgment  in  the 
Wells  Circuit  Court  against  said  Ztmrif  on  execution  upon 
which,  on  the  11th  of  October,  1844,  the  sheriff  of  the 
county  sold  said  land  'to  the  defendant,  Hall,  who  received 
the  sheriff's  deed  on  the  day  of  sale,  had  the  same  imme-* 
diately  recorded,  and  was  in  possession  in  August,  1846, 
when  this  suit  was  commenced.  The  land  sold  for  more 
than  the  amount  of  the  judgment,  and  said  Zirnri  re- 
ceived the  overplus. 

On  the  14th  of  December,  1841,  said  Zirnri  Hosier  made 
a  deed,  at  Montgomery  county,  Ohio,  conveying  said  land 
to  Robert  Hosier,  the  lessor  of  the  plaintiff.  This  deed 
Was  not  filed  for  record  till  the  1 1th  of  July,  1846.  There 
is  no  evidence  that  Robert  ever  took  possession,  or  that 
Hall  had  any  notice  of  his  purchase,  nor  does  k  appear 
whether  the  land  was  occupied  or  vacant  at  the  sheriff's 
sale. 

Here,  then,  is  a  bonajUe  purchaser,  at  sheriff's  sale, 


OP  THE  STATE  OP  INDIANA.  »7 

of  land  which  the  judgment-debtor  had  conveyed  away   **7  Tcm» 

previously  to  the  judgment  against  him,  but  the  deed  for ! — . 

which  had  not  been  put  upon  record  within  ninety  days        ^E 
of  its  execution,  nor  prior  to  the  recording  of  the  sheriff's       Hai*. 
deed;  and  the  question  is,  will  the  purchaser  at  sheriff's 
sale  hold  the  land  ? 

In  Orth  v.  Jennings,  8  Blackf.  420,  this  Court  held  that 
a  purchaser  at  sheriff's  sale  stood,  in  relation  to  the  re- 
gistration law,  as  though  he  were  a  purchaser,  at  the  same 
date,  from  the  execution-defendant  himself;  and  such  a 
purchaser,  under  the  circumstances  of  this  case,  would 
hold,  unless  the  fact  that  the  deed  by  the  execution-de- 
fendant, Zimri  Hosier,  to  the  lessor  of  the  plaintiff,  Robert 
Hosier,  was  made  in  another  state  would  prevent.  It  is 
contended  that  section  7,  p.  312,  of  the  R.  S.  of  1838,  in 
force  when  the  deed  under  consideration  was  made,  did 
not  make  void,  as  to  a  subsequent  purchaser,  an  unre- 
corded deed  executed  in  another  state,  and  the  language 
of  that  section  alone  well  justifies  such  a  conclusion; 
but  considered  in  connection  with  section  11,  p.  313,  of 
the  same  statutes,  and  with  the  evils  that  must  result 
from  a  different  construction,  we  think  the  legislature  in- 
tended that  all  deeds  conveying  land  in  this  state  should 
be  recorded,  be  they  executed  wheresoever.  And  even  if 
we  are  wrong  in  this,  we  think  that  section  25,  p.  418,  R. 
S.  of  1843,  should  be  so  construed  as  to  operate  upon  the 
deed  in  question.  That  section  .requires  every  convey- 
ance of  any  real  estate  in  this  state  to  be  recorded  within 
ninety  days  from  its  execution.  This  section  came  into 
force  in  April,  1844,  and  the  deed  from  Zimri  to  Robert 
Hosier,  was  not  recorded  till  July,  1846.  The  sheriff's 
deed  to  Hall,  was  recorded  in  October,  1844.  It  is  true 
that  a  deed  executed  before  the  passage  of  the  foregoing 
section  could  not  be  recorded  within  ninety  days  from  the 
date  of  the  deed,  but  it  could  in  ninety  days  from  the  ~ 
coming  into  force  of  the  section,  and  there  can  be  no  hard- 
ship in  giving  it  a  construction  requiring  deeds  to  be  so 
recorded;  and,  did  the  statute  of  1838  not  apply  to  every 
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May  Term,    deed,  the  mischief  to  be  prevented  would  demand  such  a 
construction  of  the  law  of  1843. 

Skinhu  p^  (jurfam. — The  judgment  is  affirmed  with  costs. 

Dekino.  /.  Morrison  and  S.  A.  Major,  for  the  plaintiff. 

Ri  Brackenridge,  for  the  defendant. 


frtfajr, 
AT«y30. 


Skinvek  and  Others  t>.  Demtng  and  Others. 

If  a  bank  be  organised  under  an  unconstitutional  law,  the  notes  issued  by 
it  trill  be  Yoid,  and  will  constitute  no  consideration  for  a  promissory 
note. 

If  a  bank  be  illegal  on  the  ground  that  it  was  not  chartered  by  the  requi- 
site constitutional  vote,  the  journals  of  the  legislature  chartering  the 
same  will  be  legitimate  evidence  to  show  the  fact. 

A  Court  of  chancery  will  not  relieve  against  a  judgment  contrary  to  equity 
where  a  defence  existed  which  might  have  been  set  up  at  law,  unless  the 
failure  to  so  set  it  up  was  unmixed  with  fault  or  negligence  on  the  part 
of  the  defendant  to  such  judgment. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  in  the  St.  Joseph  Circuit 
Court,  by  Denting  and  Wilson  against  Skinner,  Day,  and 
Sherman.  The  bill  alleges  that  by  section  2,  of  article 
J  2,  of  the  constitution  of  Michigan,  it  is  provided  that 
"  The  legislature  shall  pass  no  act  of  incorporation  unless 
with  the  assent  of  two- thirds  of  each  house;"  that  in 
March,  1837,  the  legislature  of  that  state  did  pass  a  gen* 
eral  banking  law  without  the  assent  of  two-thirds  of  each 
house;  and  that  in  December  of  the  same  year,  said  legis- 
lature likewise  passed  an  amendment  to  said  general 
banking  law  without  the  assent  of  two-thirds,  &c.;  that 
in  1838,  under  these  legislative  enactments,  and  no  other, 
a  corporate  association  was  organized  called  the  "Huron 
River  Bank?  that  on  the  14th  of  September,  1836,  John  N. 
and  Monroe  C.  Sherman,  borrowed,  of  said  pretended  Hu- 
ron River  Bank,  bills  issued  by  said  institution  of  the 
nominal  value  of  500  dollars,  and  executed  their  joint 
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and  several  notes  for  the  same,  at  ninety  days,  and  that   M»y  Term, 

plaintiff,  John  /.  Denting,  executed  said  note  as  surety ; : — 

that,  afterwards,  on  the  10th  of  October,  1840,  George  N.  S*^*3* 
Skinner,  of  Michigan,  a  defendant,  as  receiver  of  said  Bevus. 
pretended  bank,  recovered  a  judgment  in  the  St.  Joseph 
Circuit  Court,  Indiana,  for  over  300  dollars,  balance  on 
said  note,  against  plaintiff,  Denting,  and  that  plaintiff, 
Wilson,  became  replevin-bail  upon  the  same ;  that  said 
pretended  Huron  River  Bank  was  an  illegal  institution, 
without  any  authority  whatever  to  issue  bills,  and  that 
those  borrowed,  for  which  said  note  was  given,  were  ut- 
terly worthless  and  void,  and  said  note,  consequently, 
without  consideration ;  that  up  to,  and  at  the  time  of,  the 
rendition  of  said  judgment  and  the  entry  of  said  bail,  the 
plaintiffs  were  entirely  ignorant  of  the  illegal,  unconsti- 
tutional passage  of  the  general  banking  law,  and  had 
not  even  a  suspicion  of  the  fact,  or  of  the  illegal  organi- 
zation, in  any  particular,  of  said  pretended  bank;  that  an 
execution  has  issued  on  the  judgment,  &c.  They  pray 
an  injunction,  a  full  answer,  and  general  relief. 

Skinner  answered,  admitting  the  constitutional  provi- 
sion and  the  general  banking  law  and  amendment  there- 
to, of  Michigan,  but  as  to  whether  said  law  and  amend- 
ment passed  by  less  than  a  two-thirds  vote  he  says  he 
"  does  not  know  and  cannot  state ;"  says  the  Huron  River 
Bank  was  organized  under  the  original  act,  before  the 
amendment  thereto  came  into  force,  and  that,  in  its  or* 
ganization,  the  provisions  of  the  original  act  were  com* 
plied  with ;  does  not  know  whether  the  act  was  void  or 
not;  admits  the  note  to  the  bank  as  stated  in  the  bill,  but 
does  not  know  for  what  bank  bills  it  was  given,  as  he  has 
no  information  on  the  point  except  what  is  derived  from 
the  bill  of  complaint;  does  not  know  whether  Denting 
is  surety;  admits  the  recovery  of  the  judgment,  says  it 
was  confessed ;  admits  the  entry  of  bail;  knows  nothing 
about  the  want  or  failure  of  consideration  of  the  note, 
but  believes  the  consideration  was  good ;  admits  the  exe- 
cution; he  believes  the  Shermans  have  indemnified  Wil- 
ton for  the  payment  of  the  judgment,  and  that  a  forbear- 
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Umj  T«m,   met  h^  been  granted  to  him  on  his  promise  to  pay. 
*  _  He  makes  his  answer  a  cross-bill  as  to  these  last  allega- 


tions and  calls  for  an  answer. 
Dm**-  This  answer  of  Skinner,  so  far  as  it  was  made  a  cross* 

bill,  was  demurred  to,  and  the  demurrer  sustained.  So 
far  as  it  was  responsive  to  the  bill,  it  was  excepted  to  for 
insufficiency;  the  exceptions  were  allowed,  and,  on  the 
defendant's  refusal  to  answer  further,  the  bill,  so  far  as  it 
was  not  sufficiently  answered,  was  taken  for  confessed; 
and,  on  the  final  submission  of  the  cause,  a  perpetual  in* 
junction  was  granted,  restraining  the  collection  of  said 
judgment.    Appeal  to  this  Court. 

If  the  law  of  Michigan  under  which  the  Huron  River 
Bank  was  organized  was  unconstitutional,  the  bank  was 
an  illegal  institution ;  ancf  if  it  was  an  illegal  institution, 
the  notes  issued  by  it  were  void,  and  could  constitute  no 
consideration  for  a  promissory  note.  See  Green  v. 
Graves,  1  Doug.  Mich.  Rep.  351. — Huribut  v.  Britton,  2 
id.  191.— Nesmith  v.  Sheldon,  7  How.  U.  S.R.  812.— Levitt 
v.  Blatchford,  N.  Y.  Court  of  Appeals,  reported  in  1  vol. 
U.  S.  Law  Mag.,  116.  The  defendants  to  this  bill  had  a 
right  to  set  up  the  fact  that  the  bank  was  not  chartered 
by  the  requisite  vote,  and  show  it,  if  necessary,  by  the 
journals  of  the  Michigan  legislature.  Purdy  v.  The  Peo- 
ple, 4  Hill,  N.  Y.  384.  The  defendant  below,  therefore, 
if  he  answered  at  all  as  to  the  creation  and  organization 
of  the  bank  and  the  consideration  of  the  note  in  ques- 
tion, should  have  answered  fully  to  the  best  of  his 
knowledge,  information,  and  belief.  It  would  seem,  ac- 
cording to  Smith  v.  Lasher,  5  John.  Ch.  R.  247,  that,  as  to 
the  constitutionality  of  the  banking  law,  he  did  not  in 
this  case  answer  with  sufficient  explicitness.  This  bringB 
us  to  the  point  where  we  may  well  consider  whether  the 
bill  makes  a  case  wherein  the  defendant  below  was 
boupd  to  answer  at  all,  and  in  which  the  Court  could 
grant  the  relief  prayed.  It  is  very  manifest  that  this  is 
an  instance  in  which  the  judgment  at  law  imposes  no 
hardship  upon  the  defendants  to  it.  The  paper  borrowed 
of  the  Huron  River  Bank  served  the  purpose  of  those  who 
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obtained  it;  the  security  who  replevied  the  judgment  was   Xay  Term 

willing  to  assume  that  extent  of  responsibility,  and  no  

decision  that  we  can  make  can  enlarge  it ;  while  the  re-  8raw» 
ceiver  of  the  bank,  undoubtedly,  is  attempting  to  collect  Dhows. 
together  its  shattered  remains  for  the  benefit,  in  some 
way,  of  the  creditors  of  the  concern.  That  the  borrow- 
ers succeeded  in  using  the  paper  of  the  bank  is  evident 
from  the  fact  that  more  than  two  years  afterwards  they 
confessed  judgment  without  objection  on  the  note  given 
for  it.  From  all  this  it  results  that  this  is  not  a  case  in 
which  a  Court  should  break  or  bend  a  rule  of  law  to  re- 
lieve from  said  judgment. 

A  Court  of  chancery  will  not  relieve  against  a  judg- 
ment contrary  to  equity,  where  a  defence  existed  which 
might  have  been  set  up  at  law,  unless  the  failure  to  so 
set  it  up  was  unmixed  with  fault  or  negligence  on  the 
part  of  the  defendant  to  such  judgment.  Shelmire  v. 
Thompson,  2  Blackf.  270.  In  this  case  the  defence  exist- 
ed and  might  have  been  set  up  at  law.  Why  was  it  not? 
The  plaintiffs  in  the  bill  say  they  were  then  ignorant  of 
it.  Ignorance,  of  itself,  constitutes  no  excuse.  No  dili- 
gence had  been  used  to  remove  the  ignorance ;  and  had 
there  been,  it  might  have  been  removed.  See  Shelmire  v. 
Thompson,  supra.  Besides,  when  the  Shermans  went  into 
Michigan  to  deal  with  her  banks  or  citizens,  they  were 
bound  to  take  notice  of  the  constitution  and  laws  of  that 
state.  They  then  knew,  therefore,  that  the  constitution 
of  Michigan  prohibited  the  creation  of  any  bank  other- 
wise than  by  a  vote  of  a  certain  proportion  of  the  mem- 
bers of  the  legislature,  and,  as  prudent  men,  they  should 
have  then  looked  into  the  fact,  and  were  bound  so  to  do. 
But,  if  not  then,  still  more  than  two  ypars  elapsed  after 
the  creation  of  the  bank  and  the  borrowing  of  her  bills, 
before  the  suit  at  law  was  prosecuted,  in  which  time  this 
matter  might  have  been  looked  into.  This,  we  think,  is 
inexcusable  negligence.  The  judgment  being  valid 
against  the  principals,  cannot,  in  this  ease,  be  avoided  by 
the  replevin-bail  thereto. 

We  think  this  bill  makes  no  case  for  relief. 
Vol.  II.— 71 
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Mar  Tm,       Per  Curiam. — The  decree  is  reversed  with  costs.   Cause 
— 1—1 —  remanded,  &c. 

WlJ*cm  /.  A.  Litton,  for  die  appellants. 

€Uimr.         J.  L.  Jcmegan,  for  the  appellees. 
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6C  477  Wilson  and  Wife  v.  Cassidy  and  Others. 


The  complainants  brought  their  bill  stating  that  A.,  being  the  owner  of 
certain  land,  deeded  it  to  his  son  B.;  that  the  latter  took  possession; 
that  the  deed  not  being  recorded  he  re-delivered  it  to  his  father,  by  whom 
it  was  destroyed  upon  a  promise  to  enter  for  him,  in  lieu  of  said  land,  a 
quarter  section  in  Ruth  county;  that  it  was  never  entered;  that  B.  u 
dead;  that  the  female  complainant  is  his  sole  heir.  The  bill  prays  that 
the  devisees  of  said  land  be  decreed  to  execute  a  quit-claim  deed  there- 
for. The  evidence  showed  that  no  deed  was  ever  delivered  to  B.;  and 
that  before  the  marriage  of  the  female  complainant  A.  conveyed  to  her 
160  acres  of  land  in  Jfas*  county  purporting  to  be  for  the  consideration 
of  love  and  affection.  A  decree  was  rendered  for  the  defendants,  fleid, 
that  the  decree  of  the  Court  below  was  correct. 

Frid*£  APPEAL  from  the  Fayette  Circuit  Court. 

May  30. 

Perkins,  J. — Robert  Wilson  and  Nancy  his  wife,  brought 
their  bill  in  the  Fayette  Circuit  Court,  stating  that  in  June, 
1819,  one  Phineas  McCray,  being  the  owner  of  fifty  acres 
of  land  in  Fayette  county,  Indiana,  deeded  the  same  to  his 
son,  Aaron  McCray  and  his  heirs;  that  Aaron  took  pos- 
session and  made  improvements;  that,  afterwards,  not 
having  procured  his  deed  to  be  recorded,  he  re-delivered 
it  to  his  father,  by  whom  it  was  destroyed;  that  this  was 
done  upon  a  promise  from  the  father  to  enter,  for  him, 
Aaron,  in  lieu  of  said  fifty  acres,  a  quarter  section  on  Hat 
Rock,  in  Rush  county;  that  the  quarter  section  was  never 
entered;  that  Aaron  is  dead,  and  said  Nancy  Wilson  is 
his  sole  heir,  and,  therefore,  entitled  to  said  fifty  acres  by 
inheritance.  The  bill  prays  that  the  devisees  of  said  land 
may  be  decreed  to  execute  to  said  Nancy  a  quit-claim 
deed  therefor.  The  devisees  of  Phineas  McCray,  he  be- 
ing also  dead,  are  made  parties. 

Phineas  Cassidy,  one  of  said  devisees,  answered,  not 
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admitting,  but  requiring  proof  of,  the  allegations  in  the    **?  Tan» 

1851. 


bill.    Depositions  were  taken,  the  cause  heard,  and  a  de-  - 

eree  rendered  for  the  defendants  below.  Waso* 

It  was  proved  that  Phineas  McCray  verbally  gave  to  his  Oman. 
son,  Aaron,  fifty  acres  of  land  in  Fayette  county,  of  which 
Aaron  took  possession,  and  on  which  he  made  a  small 
improvement,  without  at  the  time  having  any  deed  for 
the  land.  The  evidence  as  to  a  deed  having  been  subse- 
quently  executed  is  as  follows:  Sarah  McCray,  Aaron's 
mother,  states  that  Bhe  remembers  having  gone  to  Con- 
nersville  about  spring,  in  1819,  with  her  husband,  to  ac- 
knowledge a  deed  for  said  fifty  acres ;  the  deed  was  ac- 
knowledged; dont  know  that  it  was  ever  delivered;  dont 
recollect  whether  Aaron  was  present  or  not  when  the  deed 
was  acknowledged;  saw  him  have  it  in  his  hand  and  look 
at  it  at  his  father's,  but  he  did  not  take  it  away  with  him. 
About  the  1st  of  August,  1819,  Aaron  went  to  Rush  coun- 
ty, taking  with  him  his  wife  and  daughter,  Nancy,  then  an 
infant  under  one  year  of  age;  and  on  the  23d  of  that 
month  he  died  there.  It  had  been  agreed  between  him 
and  his  father,  before  he  left,  that  the  deed  for  the  fifty 
acres  should  be  destroyed;  that  he,  Aaron,  should  select, 
in  lieu  thereof,  160  acres  in  Rush  county,  which  should 
be  entered  for  him  by  his  father  when  it  should  come  into 
market. 

As  to  the  destruction  of  the  deed  there  is  the  following 
proof:  John  McCray,  a  brother  of  Aaron,  testifies  that 
"  on  account  of  a  slander  suit  having  been  brought  against 
Aaron,  in  the  Fayette  Circuit  Court,  he  ran  away  to  avoid 
the  service  of  process  upon  him ;  his  father  informed  wit- 
ness, in  the  conversation  he  has  before  detailed,  that  he 
had  destroyed  said  deed,  and  that  in  compensation  he  was 
to  give  Aaron  a  quarter  section  of  land  in  Rush  county, 
on  Flat  Rock;  the  understanding  of  the  witness  was  that 
this  agreement  was  made  to  prevent  the  land  [in  Fayette 
eounty]  being  made  liable,  as  Aaron's  property,  in  the 
slander  suit." 

In  regard  to  the  160  acres  in  Rush  county,  it  was  proved 
that  said  Phineas  McCray,  in  1836,  did  convey  by  a  deed 
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*?«  Ji""'   in  **ec'  PnjpPort"|S  to  be  for  Ac  consideration  of  love  and 

- —  affection,  to  said  Nancy  Wilson,  then  Nancy  McCray,  and 

^*°*  her  heirs,  160  acres  of  land  in  Rush  county.  Nancy  was 
Ouboy.  the  sole  heir  of  said  Aaron.  It  was  attempted  to  do  away 
with  the  effect  of  this  latter  proof  by  showing  that  Phi- 
neas  entered  said  160  acres  with  money  obtained  from 
the  guardian  of  said  Nancy's  estate,  and  from  the  sale  of 
said  Aaron's  personal  property.  Bat  the  answer  to  tins 
is  that  whatever  money  was  obtained  from  those  sources 
by  PhineaSy  he  would  be  liable  at  law  to  account  for  to 
the  administrator  of  Aaron's  estate,  and  the  guardian  of 
Nancy's,  and  we  would  presume,  in  the  absence  of  proof, 
that  he  did  so  account. 

The  first  question  that  occurs  in  examining  this  case 
is,  why  was  the  suit  brought  in  chancery?  The  bill  seeks 
no  discovery,  and  if  Nancy  Wilson  is  entitled  to  the  land 
in  question  as  heir  of  her  father,  no  obstacle  appears  to 
her  recovery  of  it  at  law,  unless,  indeed,  the  voluntary  sur- 
render by  her  father  of  his  deed  for  destruction,  and  that, 
too,  for  a  fraudulent  purpose,  estops  him  and  his  heir 
from  proving  the  contents  of  that  deed  by  parol,  to  give 
effect  to  it  in  a  suit  at  law;  but,  if  so,  surely  chancery 
should  give  no  relief  on  that  ground.  See  GreenL  Ev. 
vol.  1,  p.  386,  note  1.  On  this  point,  however,  we  make 
no  decision,  nor  do  we  upon  any  other  point  in  the  case, 
save  one,  which  is  decisive.  We  think  the  evidence  does 
not  show  that  a  deed  was  ever  delivered  for  the  land  from 
Phincas  McCray  to  Aaron;  and  if  not,  no  title  ever  vested 
in  Aaron,  and  he  could  transmit  none  to  his  heir.  The 
deed  was  probably  not  delivered  at  the  time  it  was  ac- 
knowledged, for  it  was  after  that  in  the  custody  of  Phi- 
neas  at  his  own  house.  Soon  after  came  the  slander  suit, 
and  then  Aaron  did  not  wish  it  delivered  lest  the  land 
should  thereby  become  subject  to  a  judgment  against  him. 
Soon  after  this  it  was  destroyed  by  Phincas,  he  then,  it 
would  seem,  having  it  still  in  his  possession.  Aaron  (says 
a  witness)  once  had  the  deed  in  his  hands  looking  at 
it,  but  did  not  take  it  away.  This  does  not  show  that  it 
was  ever  in  his  possession,  or  under  his  control,  with  the 
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consent  of  Pkmeas,  for  the  purpose  of  vesting  in  him  the   May  Term, 
title  to  the  land;  and  this  should  be  shown,  or  made  in- 
ferable from  circumstances,  to  establish  a  delivery. 

Per  Curiam.^The  decree  is  affirmed  with  costs. 

/.  Ryman,  J.  Rariden,  and  J.  S.  Reid,  for  the  appellants. 

/.  S.  Newman  and  8.  W.  Parker,  for  the  appellees. 


The  State 
v. 


The  State  v.  Zimmerman. 

Indictment  charging  that  the  defendant  on,  Ac,  at,  6c,  did  then  and 
there  erect,  keep,  Ac,  a  certain  tippling-house,  or  place  wherein  spirit- 
uous and  intoxicating  liquors  were  sold  by  the  defendant,  without  li- 
cense, to  be  drunk  in  and  about  the  said  tippling  house,  which  said  tip- 
plug-house,  during  all  the  time  aforesaid,  was  then  and  there  kept  by 
the  defendant  in  a  disorderly  manner,  Ac,  contrary  to  the  form  of  the 
statute,  Ac.    Held,  that  the  indictment  was  good. 

ERROR  to  the  Gibson  Circuit  Court.  Friday, 

Blackford,  J. — This  was  an  indictment  charging  that 
the  defendant,  on,  &c,  at,  &c,  did  then  and  there  erect, 
keep,  &c,  a  certain  tippling-house  or  place  wherein 
spirituous  and  intoxicating  liquors  were  sold  by  the  de- 
fendant, without  license,  to  be  drunk  in  and  about  the  said 
tippling-house,  which  said  tippling-house,  during  all  the 
time  aforesaid,  was  then  and  there  kept  by  the  defendant 
in  a  disorderly  manner,  &c,  contrary  to  the  form  of  the 
statute,  &c. 

This  indictment  was  quashed  on  the  defendant's  mo- 
tion. 

The  indictment  is  objected  to  for  uncertainty.  The 
part  of  the  indictment  supposed  to  be  uncertain,  is  where 
it  is  alleged  that  the  defendant  erected,  &c,  "  a  certain 
tippling-house  or  place  wherein  spirituous  and  intoxicat- 
ing liquors  were  then  and  there  sold,"  &c.  It  is  said  that 
it  cannot  be  known  from  this  statement,  whether  it  was 
a  tippling-house  or  some  other  place  in  which  the  liquors 
were  sold.    That  statement,  supposing  it  would  be  objec- 
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May  Tem,  tionable  if  unaided  by  other  parts  of  the  indictment,  can- 
not be  objected  to  in  this  case.  The  indictment,  subse- 
quently to  said  statement,  spys,  that  the  liquors  were  sold 
to  be  drunk  in  and  about  said  tippling-house,  which  tip- 
pling-house,  during  all  the  time  aforesaid,  was  then  and 
there  kept,  <kc. 

It  is  clear,  therefore,  that  the  place  kept  by  the  defend- 
ant in  which  the  liquors  were  sold,  &c.,  is  charged  with 
sufficient  certainty  to  be  a  tippling-house. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  overrule  the  motion 
to  quash.     Costs  here. 

D.  Wallace,  for  the  state. 

C.  Baker,  for  the  defendant. 


Higgins  v.  Pence. 

It  is  no  objection  to  a  foreign  attachment  against  A.,  that  the  debt  on 
which  the  writ  is  founded  is  evidenced  by  the  joint  and  several  note  of 
A.  and  B. 

In  such  case  a  plea  that  the  latter  was  a  resident  of  the  county  and  the 
owner  of  lands  and  goods  there  sufficient  to  satisfy  said  note,  is  bad 
either  as  a  plea  in  abatement  or  in  bar. 

The  Court  is  authorized  to  treat  such  a  plea  as  a  plea  in  bar,  and  a  judg- 
ment quod  recuperet  is  therefore  proper. 

Friday,  ERROR  to  the  Miami  Circuit  Court. 

ay    '  Blackford,  J. — This  was  a  suit  commenced  by  Lewis 

Pence  against  William  P.  Higgins,  by  a  writ  of  domestic 
attachment. 

The  suit  was  founded  on  a  joint  and  several  promis- 
sory note  executed  by  the  defendant  and  Jesse  Higgins 
and  others.  The  note  was  dated  in  1846,  was  payable 
to  one  John  C.  Helms  or  order  without  relief  from  valua- 
tion or  appraisement  laws,  and  was  assigned  by  the 
payee  to  the  plaintiff. 

The  attachment  issued  in  January,  1649,  and  was  re- 
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turned  levied  on  certain  property,  real  and  personal,  of  *»y  Term, 
the  defendant.  1851' 


The  plaintiff,  at  the  March  term,  1849,  filed  his  decla-  HIOTon,, 
ration,  which  is  in  the  usual  form.  At  the  same  time,  P«w». 
the  defendant  appeared  and  pleaded  as  follows :  The 
defendant  says  actio  nan,  because  he  says  that,  at  the 
time  of  the  filing  of  the  affidavit  and  issuing  of  the  at* 
tachment,  the  said  Jesse  Higgins,  whose  name  is  signed 
to  said  promissory  note,  was  a  resident  of  said  county  of 
Miami,  and  the  owner  of  lands  and  goods  there,  suffi- 
cient to  satisfy  said  note  with  the  interest ;  and  this  the 
defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment. 

General  demurrer  to  the  plea,  and  the  demurrer  sus- 
tained. 

The  defendant  refusing  to  withdraw  his  joinder  in  de- 
murrer, and  saying  nothing  in  bar  of  the  action,  the 
Court  gave  judgment  for  the  plaintiff  for  the  amount  due 
on  the  note,  and  awarded  execution  against  the  property 
attached,  ordering  so  much  to  be  sold  as'  was  necessary 
to  discharge  the  judgment. 

The  first  error  assigned  is,  that  the  Court  erred  in 
overruling  the  defendant's  motion  to  dismiss  the  suit. 
But  the  motion,  if  any  was  made,  was  not  made  a  part 
of  the  record,  and  need  not,  therefore,  be  any  further 
noticed. 

The  next  error  assigned  is,  that  the  demurrer  to  the 
plea  should  have  been  overruled. 

The  note  sued  on  being  joint  and  several,  and  the  suit 
being  against  one  of  the  makers  alone,  the  case  is  the 
same  as  if  the  defendant  was  the  sole  maker  of  the  note. 
The  plea,  therefore,  that  one  of  the  other  makers  was  a 
resident  of  the  county  has  no  relevancy  to  the  suit,  and 
an  issue  in  fact  on  the  plea  would  have  been  immaterial. 
The  plea,  therefore,  whether  it  be  considered  as  a  plea  in 
abatement  or  in  bar,  is  clearly  bad,  and  the  demurrer  to 
it  was  rightly  sustained.  Leach  v.  Stvann,  8  Blackf. 
68. 
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May  T«nn,       The  next  error  assigned  is,  that  the  form  of  the  judg- 
186L      ment  on  the  demurrer  is  wrong. 

Huxum  rp^  transcript  does  not  give  us  the  form  of  the  judg- 

Pttrci-  ment  on  the  demurrer.  But  assuming  it  to  be  that  the 
plaintiff  recover,  &c,  the  objection  is  not  tenable.  Such 
a  judgment  is  right,  if  the  plea  can  be  viewed  as  a  plea 
in  bar.  But  if  the  plea  is  in  abatement,  the  judgment 
should  have  been  quod  respondent  ouster.  The  matter  of 
the  plea  before  us  is  not  material.  The  plea  is  pleaded 
in  bar  of  the  action,  and  the  Court  was  authorized  to 
treat  it  as  a  plea  in  bar.  1  Chit.  Plead.  460.  That  be- 
ing so,  a  judgment  quod  recuperet  was  proper. 

It  is  also  assigned  for  error,  that  the  final  judgment 
was  rendered  without  a  jury.  As  the  suit  was  undefend- 
ed, and  was  founded  on  a  promissory  note,  there  could  be 
no  occasion  for  a  jury. 

The  last  error  assigned  is,  that  the  form  of  the  final 
judgment  is  erroneous. 

The  statute  says  that  if  the  defendant  do  not  ap- 
pear, and  there  be  due  proof  of  publication,  the  Court 
may  hear  and  determine  the  claim,  render  judgment  for 
the  sum  due,  and  award  execution  against  the  property 
*  attached.  It  is  also  enacted,  that  the  debtor  may  have 
the  attached  property  released  by  giving  bond,  &c,  or  he 
may  appear  and  plead  without  having  the  property  re- 
leased by  giving  bond.  R.  S.  article  1,  c.  41,  ss.  16,  34, 
87.  We  are  of  opinion  that,  according  to  these  statu- 
tory provisions,  the  judgment  in  attachment,  if  in  favor 
of  the  plaintiff,  should  be  rendered  in  every  case  for  the 
sum  found  to  be  due.  The  execution,  where  the  defend- 
ant has  appeared,  may  be  awarded  against  his  property 
generally.  Shoup  v.  Conwett,  at  the  present  term  (1). 
But  if  the  execution,  in  such  case,  be  limited  to  the  pro- 
perty attached,  the  defendant  is  not  injured,  and  has  no 
cause  of  complaint. 

In  the  case  before  us,  the  defendant  appeared,  the  judg- 
ment was  rendered  for  the  sum  found  to  be  due,  and  the 
execution  was  limited  to  the  property  attached.    There 
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is  no  error  in  this  of  which  the  defendant  can  com- 
plain. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent. 
damages  and  costs. 

D.  D.  Pratt,  for  the  plaintiff. 

A.  A.  Cole,  for  the  defendant. 

(1)  See  ante,  p.  497. 
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TOMLINSON   V.    LlNDLEY. 

The  complainant  filed  a  bill  of  discovery,  alleging  that  he  is  sued  by  the 
defendant  for  failing  to  account  for  certain  beef  placed  in  his  hands,  as 
commission  merchant,  for  sale.  The  bill  states  that  said  beef  was  duly 
accounted  for;  that  two  accounts  were  rendered;  that  the  first  was  ren- 
dered by  P.,  the  complainant's  clerk,  who  is  deceased,  in  which  it  is 
stated,  in  a  memorandum  at  the  bottom  of  said  account,  that  a  number 
of  barrels  yet  remained  on  hands  for  sale,  which  number,  with  those 
sold,  exceeded  all  that  the  defendant  had,  and  that  the  action  was  brought 
for  the  excess  so  erroneously  stated  in  said  receipt.  The  bill  also  alleges 
that  the  beef  was  packed  and  freighted  by  O.,  and  the  boat  was  steered 
by  Y.  The  complainant  states  that  he  does  not  know  any  witness  by 
whom  he  can  prove  the  exact  amount  of  beef  which  the  defendant  de- 
posited for  sale,  and  calls  upon  him  to  answer  as  to  the  several  facts 
stated  in  the  bill.  The  defendant,  in  his  answer,  says,  he  cannot  admit 
the  receipt  signed  by  P.  to  be  erroneous;  but  believes  that  the  account 
so  rendered  states  the  correct  amount  of  beef  deposited  for  sale,  and  that 
he  has  more  confidence  in  the  correctness  of  said  receipt  than  in  his  own 
recollection,  and  that  it  contains  the  best  information  he  can  give.  He 
admits  that  O.  freighted  the  beef,  and  that  Y.  steered  the  boat.  Excep- 
tions for  insufficiency  and  impertinence  were  sustained,  and  the  defend- 
ant failing  to  answer  further,  it  was  ordered  that  such  parts  of  the  bill 
as  were  not  sufficiently  answered  should  be  taken  as  confessed,  Ac.  Held, 
that  the  answer  was  evasive. 


APPEAL  from  the  Vigo  Circuit  Court.  Monday, 

Smith,  J. — Lindley  filed  a  bill  of  discovery,  alleging  June  2# 
that  he  is  sued  by  Tomlinson  for  failing  to  account  for 
certain  beef,  placed  by  the  latter  in  the  hands  of  the  com- 
plainant and  one  Russell,  commission  merchants  at  New 
Orleans,  for  sale.    The  bill  states  that  said  beef  was  duly 
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May  Tann,    accounted  for;  but  that  accounts  were  rendered  at  two 

! —  several  times,  and  that  the  first  account  of  sales  was  made 

Tomursok  QU^  ky  one  piummer,  who  is  since  deceased,  in  which  it 
Lnmurr.  was  stated,  in  a  memorandum  at  the  bottom  of  said  ac- 
count, that  a  number  of  barrels  and  half  barrels  yet  re- 
mained on  hand  for  sale,  which  number,  with  those  al- 
ready sold,  exceeded  all  that  the  said  Tomlinson  had;  and 
that  the  action  was  brought  for  the  excess  so  erroneously 
stated  to  have  been  received  in  the  said  receipt  or  memo- 
randum of  Piummer.  The  bill  also  alleges  that  all  the 
beef  deposited  with  the  complainant  and  RusseB  by  Tom- 
linson, was  packed  and  freighted  by  one  Gronendike,  and 
that  the  boat  on  which  it  was  shipped  to  New  Orleans  was 
steered  by  one  Youmans. 

The  complainant  states  that  he  does  not  know  any  wit- 
ness by  whom  he  can  prove  the  exact  number  of  pack- 
ages of  beef  which  the  said  Tomlinson  deposited  for  sale 
with  Lindley  and  Russell,  and  calls  upon  Tomlinson  to  an- 
swer and  state  how  many  barrels  and  half  barrels  he  did 
deposit  with  them ;  at  what  time  the  said  beef  was  depo- 
sited; who  freighted  the  same,  if  it  was  not  freighted  by 
Gronendike;  whether  he  deposited  any  other  beef  with 
Lindley  and  Russell,  and,  if  he  did,  from  whom  he  obtained 
it,  who  freighted  it,  and  who  steered  the  boat  containing 
it  to  New  Orleans. 

Tomlinson  filed  an  answer,  to  which  exceptions  were 
sustained,  and  he  then  filed  a  second  answer. 

In  this  answer  he  admits  a  suit  at  law,  but  says  he  can- 
not admit  the  receipt  signed  by  Piummer  to  be  erroneous. 
He  alleges  that  mistakes  are  frequently  made  by  captains 
of  flat-boats  in  receiving  freight,  but  that  such  mistakes 
are  not  bo  likely  to  be  made  by  commission  merchants  at 
New  Orleans,  as  they  are  better  accountants,  have  more 
accommodations  for  doing  business,  and  are  not  so  much 
hurried. 

In  answer  to  the  charge  that  all  his  beef  was  duly  ac- 
counted for,  he  says  he  cannot  admit  that  it  was ;  but  he 
believes  the  account  of  sales  rendered  for  Lindley  and 
Russell  by  Piummer,  contains  the  true  account  of  the  num- 
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ber  of  barrels  and  half  barrels  deposited  with  them  for   M«y  Tern, 
.ale.  1851- 


This  account,  which  he  makes  an  exhibit,  shows  that    ToMj;I2WO* 
several  parcels  of  beef,  &c,  were  sold  at  different  times,     Lwmst. 
on  account  of  Tomlinson,  and  at  the  foot  there  is  a  me- 
morandum in  these  words : 

"  Left  in  our  hands  one  bbl.  prime,  one  bbl.  cargo,  and 
one  hundred  and  fifty-three  half  barrels  mess  beef,  one 
barrel  tongues.    New  Orleans,  Apr.  29th,  1841. 

"  Lindlcy  and  Russell,  per  W.  Plummcr." 

The  respondent  says  he  has  more  confidence  in  the 
correctness  of  said  receipt  and  account  of  sales  than  in 
his  own  recollection  unaided  by  them ;  that  they  contain 
the  best  information  in  his  power  to  give,  and  he  cannot 
answer  to  his  own  satisfaction  without  them;  that  he 
knows  of  no  errors  or  mistakes  in  them,  and  he,  there- 
fore, denies  that  said  beef  was  duly  accounted  for,  and 
says  there  remains  to  be  accounted  for  16  half  barrels  of 
mess  beef,  1  barrel  of  tongues,  and  1  barrel  of  cargo 
beef,  worth  124  dollars.  He  says  he  does  not  recollect 
the  time  at  which  the  said  beef  was  deposited,  but  be- 
lieves it  was  at  the  time  mentioned  in  the  account;  that 
it  was  freighted  by-  Gronendike,  and  the  boat  on  which  it 
was  conveyed  to  New  Orleans  was  steered  by  Youmans* 

Exceptions  for  insufficiency  and  impertinence  were 
again  taken  and  sustained,  and  the  defendant  was  re- 
quired to  file  a  sufficient  answer  on  or  before  the  calling 
of  the  case  at  the  next  term. 

At  the  next  term,  the  defendant  having  failed  to  answer 
further,  it  was  ordered  that  such  parts  of  the  bill  of  com- 
plaint as  were  not  sufficiently  answered  should  be  taken 
as  confessed ;  and  it  was  decreed  that  it  should  be  taken 
as  confessed  and  true,  that  all  the  beef  of  the  said  Tom* 
iinson,  deposited  with  the  complainant  and  the  said  Rus- 
sell for  sale,  was  packed  and  freighted  by  Gronendike; 
that  the  boat  which  carried  the  same  to  New  Orleans  was 
steered  by  Youmans;  and  that  the  memorandum  of  Lind- 
ley  and  RusseWs  clerk  attached  to  the  account  of  sales  fur- 
nished Tomlinson,  was  for  the  beef  so  freighted  by  Grown- 
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May  Term,   dike  on  the  boat  of  Youmans,  and  not  for  any  other  or 
'. —  different  beef. 


ANMPflAx        Prom  this  decree  Tomlinson  appeals. 

We  think  the  answer  is  evasive,  and  that  exceptions 
might  properly  be  sustained  to  it,  upon  the  ground  that 
it  avoids  making  any  statement  of  the  quantity  of  beef 
delivered  to  the  complainant  and  his  partner  from  the 
knowledge,  information,  or  belief  of  the  respondent,  ex- 
cept such  as  he  derives  from  the  account  of  sales  and  the 
memorandum  or  receipt  furnished  him  by  Plummer.  The 
bill  is  filed  for  the  express  purpose  of  obtaining  evidence, 
by  means  of  the  respondent's  own  knowledge,  that  there 
was  a  mistake  or  error  in  that  memorandum,  and  an  an- 
swer insisting  upon  the  memorandum  as  the  best  source 
of  information,  and  that  upon  which  the  respondent  him- 
self most  relies,  is  clearly  an  evasion  of  the  charges  and 
interrogatories  of  the  complainant. 

But  the  matters  which  the  Court  decree  to  be  taken  as 
confessed  are,  substantially,  admitted  in  the  answer.  The 
answer  expressly  admits  that  all  the  beef  of  the  respond- 
ent deposited  for  sale  with  lAndley  and  Russell,  was  packed 
and  freighted  by  Gronendike,  and  was  conveyed  to  New 
(Means  upon  the  boat  steered  by  Youmans.  It  was,  there- 
fore, an  obvious  and  necessary  conclusion  that,  as  Tomlinson 
deposited  no  other  beef  with  Lindlejj  and  Russell,  the  me- 
morandum attached  to  the  account  of  sales  furnished  by 
Plummer,  their  clerk,  to  Tomlinson,  must  have  had  refer- 
ence to  the  beef  so  freighted  and  carried  and  no  other. 

Perhaps  the  decree  was  unnecessary,  as  all  the  evidence 
it  establishes,  is  furnished  by  the  admissions  in  the  an- 
swers, but  as  it  can  make  no  difference  to  the  respond- 
ent, whether  his  admissions  are  read  from  the  decree  or 
answer,  upon  the  trial  of  the  suit  at  law,  we  can  perceive 
no  good  reason  for  disturbing  the  decision  of  the  Circuit 
Court. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

C.  W.  Barbour,  for  the  appellant. 

/.  P.  Usher,  for  the  appellee. 
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McClure  v.  Whitesides  and  Another.  ' — 


Jun*2. 


McClubs 

Where  the  right  of  action  turns  upon  the  question  whether  an  agent  has    Wi 
been  guilty  of  negligence  or  other  breach  of  duty,  the  agent  is  incompe- 
tent to  testify  for  the  defendant. 

ERROR  to  the  Jefferson  Circuit  Court.  Monday, 

Smith,  J. — This  was  an  action  on  the  case  by  Whiteside* 
and  another  against  McClure.  The  declaration  alleges 
that  the  defendant  was  the  owner,  in  March,  1847,  of  a 
flat-boat,  of  which  one  Galusha  was  the  master;  that  the 
plaintiffs  shipped  on  said  boat,  to  be  carried  to  New  Or- 
leans y  100  barrels  of  flour  at  a  rate  of  freight  agreed 
upon;  and  that  by  the  neglect  and  carelessness  of  the 
defendant  and  his  servants  said  flour  was  lost.  Plea,  not 
guilty.     Verdict  and  judgment  for  the  plaintiffs. 

The  only  error  complained  of  is  the  refusal  of  the 
Court  to  receive  the  testimony  of  Galusha,  the  master  of 
the  boat,  on  behalf  of  the  defendant. 

The  bill  of  exceptions  states  that  "  after  the  plaintiff 
had  closed  his  evidence,  the  defendant  offered  as  a  wit- 
ness, Ahira  Galusha,  the  master  and  pilot  of  the  boat  on 
which  the  flour  in  controversy  was  shipped,  and  who  had 
charge  of  the  said  boat  when  passing  over  the  falls  of 
the  Ohio  river,  and  proposed  to  prove  by  said  witness  as 
follows,  to- wit :  The  matters  in  issue  in  this  case ;  that 
the  bill  of  lading  in  evidence  in  this  case  was  signed  by 
the  said  master  without  the  knowledge  or  consent  of  the 
defendant ;  that  the  defendant  was  not  a  common  carrier 
of  goods  or  produce  for  hire  on  the  said  river  Ohio  at  the 
time  this  contract  was  made;  that  the  loss  accrued  by  a 
danger  of  the  river;  that  he,  said  witness,  was,  at  the 
time,  a  competent  pilot  over  the  falls  of  the  said  Ohio 
river;  that  the  loss  accrued  by  the  boat  running  on  a 
log  that  had  been  recently  lodged  in  the  channel  of  the 
river,  and  which  was  unknown  to  him. and  all  the  pilots 
over  said  falls ;  and  that  at  the  stage  of  water  at  the 
time  said  loss  happened,  it  was  common  for  flat-boats  to 
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May  Term,  pass  the  falls  without  a  falls  pilot.  To  the  swearing  and 
examination  of  which  witness  in  this  case,  and  on  all 
said  points,  the  plaintiffs  objected,  and  the  Court  sus- 
tained their  objection  and  refused  to  permit  said  witness 
to  testify." 

So  much  of  the  testimony  of  this  witness  as  was  offer- 
ed to  disprove  the  allegation  of  the  plaintiffs  that  the 
flour  was  lost  by  neglect  and  carelessness  in  the  manage- 
ment of  the  boat  on  which  it  was  shipped,  was  rightly 
rejected  on  the  ground  that  the  witness,  as  the  master  of 
the  boat  and  servant  of  the  defendant,  was  answerable 
over  to  the  defendant  for  the  loss  occasioned  by  such 
negligence.  Mr.  Starkie,  in  his  work  on  evidence,  says 
that  "  where  the  right  of  action  turns  upon  the  question, 
whether  an  agent  has  been  guilty  of  negligence  or  other 
breach  of  duty,"  the  agent  is  incompetent  to  testify  for 
the  defendant,  for  "although  guilty  of  negligence  or 
breach  of  duty  he  labors  under  a  temptation  to  represent 
the  contrary,"  being  answerable  over  to  his  principal.  1 
Starkie  on  Ev.  111.  See  also  Green  v.  The  New  River 
Company,  4  Term.  R.  580. — Hawkins  v.  hinlayson,  3  Car. 
&  P.  805. — Miller  v.  Falconner,  1  Campb.  250,  where  the 
same  principle  is  affirmed. 

With  regard  to  the  other  matters  which  the  defendant 
proposed  to  prove  by  this  witness,  as  the  evidence  offered 
by  the  plaintiffs  is  not  upon  the  record,  we  are  unable  to 
determine  upon  its  relevancy,  and  must  presume  it  was 
properly  excluded. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent. 
damages  and  costs. 

J.  O.  Marshall,  for  the  plaintiff. 

/.  Sullivan,  for  the  defendant. 
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Dob  on  the  Demise  of  Abbott  and  Another  v.  Ceocksr.  ! 

Dob 

Chapter  29,  R.  8. 1843,  enacts  that  in  every  case  where  real  estate  has  been  Oafou*. 
sold  under  a  judgment  afterwards  reversed,  the  judgment-defendant 
shall  have  restitution ;  or,  in  other  words,  the  sale  shall  be  inoperative, 
unless  the  purchaser,  at  the  execution-sale,  shall  have  had  no  notice  of 
the  errors  or  the  pendency  of  the  proceedings  to  obtain  a  reversal  of  the 
judgment,  such  as  the  parties  or  their  attorneys  are  supposed  to  have. 
Such  notice  does  not  mean  notice  of  the  reversal. 

ERROR  to  the  Decatur  Circuit  Court.  Monday, 

Smith,  J. — Ejectment  by  the  plaintiff  in  error  against     **  8* 
the  defendant  in  error.    Plea — not  guilty.    Judgment  for 
the  defendant.    A  bill  of  exceptions  contains  the  evi- 
dence. 

The  plaintiff  exhibited  a  deed  from  one  Billings  to  Ab- 
bott, dated  in  July,  1840 ;  and  it  being  admitted  that  Abbott 
came  lawfully  into  the  possession  of  the  premises  in  con- 
troversy under  this  deed,  the  plaintiff  here  rested. 

The  facts  relied  upon  as  a  defence  are  as  follow: 
One  Warrener  obtained  a  judgment  against  Abbott,  in  an 
attachment-suit  for  131  dollars ;  and  an  execution  having 
issued  thereon,  the  premises  were  sold,  and  conveyed  by 
the  sheriff  to  one  Lathrop,  on  the  22d  of  February,  1845. 

Lathrop  sold  and  conveyed  to  one  Hamilton  in  May  of 
the  same  year;  and  during  the  same  month,  (May,  1845,) 
Hamilton  gave  a  bond  for  a  deed  to  one  Demaree,  who 
assigned  the  bond  to  one  Young ;  and  Hamilton  executed 
a  deed  to  Young  in  December,  1845. 

In  December,  1846,  Young  conveyed  to  the  defendant, 
Crocker. 

It  also  appeared  that  while  Young  or  Crocker  was  in 
possession  and  claiming  the  land,  in  September,  1846, 
Abbott  executed  a  quit-claim  deed,  conveying  all  his 
interest  to  Demaree;  and  that  Billings  held  a  mortgage 
on  the  land,  to  secure  a  debt  of  120  dollars,  being  part  of 
the  purchase-money  to  be  paid  by  Abbott,  and  which 
Young  paid  off  while  in  possession  under  his  deed  from 
Hamilton. 

On  the  11th  of  December,  1845,  the  judgment  in  the 
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May  T«m,   attachment-suit  was  reversed  by  the  Supreme  Court, 
lfifil 

.  Laihrop  had  actual  notice  of  the  pendency  of  the  writ  of 

error,  but  it  is  not  shown  that  Hamilton,  at  the  time  he 
purchased  from  Lathrop,  had  actual  notice  of  the  pen- 
dency of  the  writ. 

The  plaintiff  contends  that  the  sheriff's  deed  to  Lathrop 
conveyed  no  title  to  him,  as  Abbott  was  entitled  to  have 
restitution  of  the  premises  on  the  reversal  of  the  judg- 
ment in  attachment.  The  defendant  replies  to  this,  that 
though,  if  Laihrop  was  the  party  still  in  possession,  his 
knowledge  of  the  pendency  of  the  writ  of  error  might 
affect  his  title,  the  notice  to  him  cannot  militate  against 
the  title  of  the  defendant  claiming  under  Hamilton,  who 
was  a  bona  fide  purchaser  without  such  notice. 

We  have  the  following  statutory  provisions  on  this 
subject : 

Section  17,  c.  29,  R.  S.  p.  456.  "The  reversal  of  any 
judgment  or  decree,  under  or  by  virtue  of  which  any  real 
estate  shall  have  been  sold  or  transferred,  or  the  title 
thereto  decreed  or  confirmed,  shall  not  have  the  effect  to 
avoid  any  such  sale,  transfer,  or  title  decreed  or  confirmed, 
if  the  person  to  be  affected  thereby  shall  be,  or  shall 
claim  under  y  a  bona  fide  innocent  purchaser,  without  notice, 
and  not  a  party  to  the  record  or  attorney  or  solicitor  of 
any  party  thereto." 

The  three  next  sections  provide  that  in  cases  of  re- 
versal, where,  by  reason  of  the  preceding  section,  the 
party  injured  cannot  be  restored  to  his  estate,  he  shall  be 
entitled  to  an  action  against  the  person  by  virtue  of  whose 
judgment  he  has  been  injured,  and  regulate  the  amount 
or  sum  which  may  be  recovered  in  such  action.  The  21st 
section  enacts  that  in  every  case  of  a  reversal  of  any 
judgment  or  decree,  under  or  by  virtue  of  which  any  real 
estate  shall  have  been  sold,  and  not  provided  for  in  the 
four  preceding  sections,  the  person  deprived  of  such  real 
estate  shall  have  restitution  of  it. 

It  is  also  provided  that  such  person  may  obtain  a  writ 
of  restitution  by  motion,  but  that  this  remedy  shall  not  be 
construed  to  prohibit  him  from  recovering  the  premises  or 


Dos 


OP  THE  STATE  OF  INDIANA.  6TT 

the  possession  thereof  by  any  other  action  under  which    May  Term,* 
the  same  may  be  recovered. 

We  think  it  is  clearly  the  meaning  of  these  provisions 
that  in  every  case  where  real  estate  has  been  sold  under 
a  judgment  afterwards  reversed,  the  judgment-defendant 
shall  have  restitution ;  or,  in  other  words,  the  sale  shall  be 
inoperative,  unless  the  purchaser,  at  the  execution-sale, 
shall  have  had  no  notice  of  the  errors  or  of  the  pendency 
of  the  proceedings  to  obtain  a  reversal  of  the  judgment, 
such  as  the  parties  to  the  judgment  or  their  attorneys  are 
supposed  to  have.  The  notice  here  spoken  of  cannot 
mean  notice  of  the  reversal,  as  the  judgment  of  reversal, 
itself,  would  be  notice  to  every  body. 

It  cannot,  therefore,  be  said  that  Crocker,  the  defendant 
in  this  suit,  claims  under  a  purchaser  without  notice, 
within  the  meaning  of  the  statute,  because  he  does  claim 
under  the  sale  to  Lathrop  who  had  notice,  and  it  can 
make  no  difference  whether  Hamilton  or  Young,  as  inter- 
mediate purchasers,  had  such  notice  or  not.  Hamilton 
could  not  have  maintained  his  title  as  a  claimant  under  4 
purchaser  without  notice,  and,  of  course,  he  could  transmit 
to  his  grantees  no  better  title  than  he  had  himself. 

It  is  also  contended  that  Abbott  cannot  maintain  eject- 
ment because  he  conveyed  his  title  to  Demaree  before  the 
suit  was  commenced.  This  would  be  true  if  his  deed  to 
Demaree  was  valid,  but  it  is  void  because  it  was  mftde 
while  the  premises  were  held  in  adverse  possession  by 
Young, 

The  defendant  thinks  this  deed  may  be  considered  as 
inuring  to  his  benefit,  but  we  cannot  perceive  any  ad- 
vantage he  can  derive  from  it  in  this  respect.  There  are 
cases  where  a  subsequent  conveyance  to  a  grantor  may 
operate  to  the  advantage  of  the  grantee,  because  the  for- 
mer may  be  estopped  by  his  covenants,  from  contesting 
the  title  of  the  latter,  if  defective,  and  the  defects  were 
cured  by  the  deed  afterwards  made  to  the  grantor.  But 
this  is  not  such  a  case. 

It  is  scarcely  necessary  to  say  that  the  payment  of  the 
mortgage-debt  doe  to  Billings  by  Young  while  he  was  in 
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Maj  Term,   possession,  did  not  entitle  him  or  his  grantee  to  retain 

. ' —  possession  of  the  premises  against  the  mortgagor. 

ThkStatb        yfe  fhin^  therefore,  that  upon  the  evidence, (and there 
Sakmm.      does  not  appear  to  have  been  any  controversy  as  to  the 
facts,)  the  plaintiff  was  entitled  to  recover  on  the  demise 
of  Abbott. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 
•/.  Rymon,  for  the  plaintiff. 
A.  Davison,  for  the  defendant. 


The  State  v.  Sanders  and  Another. — In  Error. 

THIS  was  an  indictment  against  the  defendants  for 
neglect  of  official  duty  as  members  of  the  board  of  com- 
missioners of  Vanderburgh  county,  in  failing,  at  their 
March  session,  1850,  to  examine  into,  and  make  report 
upon,  the  accounts  and  proceedings  of  the  auditor  and 
treasurer  of  said  county,  in  relation  to  the  surplus  reve- 
nue fund  of  that  county,  in  obedience  to  sections  100, 
101,  and  102,  p.  252,  of  the  R.  S.  The  indictment  con- 
tained two  counts  and  was  quashed  below. 

The  objection  to  the  indictment,  urged  in  this  Court 
is,  that  it  does  not,  in  either  count,  show  that  the  auditor 
and  treasurer  of  said  county  had  made,  or  were  ready 
and  willing  to  make,  reports  of  their  proceedings  in  re- 
gard to  said  fund,  to  said  commissioners,  at  that  term ; 
nor  that  they  were,  or  were  willing  to  be,  personally  pre- 
sent at  such  an  examination.  By  section  98,  p.  252, 
ss.  05,  96,  p.  251,  and  ss.  63,  64,  p.  247,  R.  S.,the  county 
auditors  and  treasurers  are  required  to  "  keep  fair  and 
regular  entries  of  the  sums  received  and  paid  out  on  ac- 
count of  said  fund,"  [surplus  revenue  fund]  and  to  "  in- 
clude the  same  in  their  annual  reports."  "In  addition 
thereto,  the  auditor  [says  the  statute]  shall  keep  fair  and 
regular  accounts  with  the  borrowers  of  said  fund,  and 
shall  report  the  names  of  borrowers  with  his  annual  re- 
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port."     By  section  108,  p.  253,  R.  S.,  the  auditor  and   May  Term, 

treasurer  are  liable  to  indictment  for  neglect  of  theee 1_ 

dtities.  These  reports  of  the  auditor  and  treasurer  are  App™AT* 
to  be  made  annually  to  the  county  commissioners,  at  Oeawford. 
their  March  session,  and  are  designed  evidently  to  furnish 
the  basis  of  the  examination  required  to  be  made  by  the 
commissioners ;  and  without  these  reports,  and  the  pre- 
sence of  the  officers  making  them,  the  commissioners 
could  not  perform  the  duly  required  of  them  in  sections 
100,  101,  and  102,  supra;  and,  hence,  could  not  be  guilty 
of  neglecting  to  perform  that  duty  where  those  reports 
and  that  presence  were  withheld  from  them.  And  it 
seems  to  us  that  the  indictment  against  them  in  this  case 
charging  such  neglect,  should  show  the  existence  of  the 
circumstances  which  rendered  it  possible  for  them  to  per- 
form the  act,  the  omission  of  which  is  complained  of. 

The  judgment  below  is  affirmed. 

J.  E.  Blythe,  for  the  state. 

C.  Bakery  for  the  defendants. 


Applegatb  and  Another  v.  Crawford. 

An  avowry  for  rent  due  need  not  show  tkat  the  goods  distrained  belonged 
to  the  tenant. 

If  the  tenant  wish  to  contest  the  landlord's  right  to  distrain,  he  should  in- 
stitute his  suit  against  the  landlord. 

If  a  constable  justify  under  his  warrant  and  obtain  judgment  on  a  demur- 
rer to  his  plea,  he  is  entitled  to  a  return  of  the  goods. 

A  general  plea  of  failure  of  consideration  is  bad. 

APPEAL  from  the  Carroll  Circuit  Court.  Mond*y, 

Perkins,  J. — Replevin  for  a  printing  press.  The  suit  June  *• 
Was  by  Graham  and  Agplegate  against  Crawford.  The 
defendant  avowed  the  taking  of  the  goods  as  a  constable 
by  virtue  of  a  distress  warrant  for  rent,  to  him  directed  by 
a  justice  of  the  peace  in  favor  of  one  Bowery  the  landlord, 
against  Horsely,  his  tenant,  and  averred  that  the  press 
was  found  upon  the  premises  demised  to  Horsety,  and  was 
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May  Term,   his  property.    A  second  avowry  was  likewise  made  simi- 
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.  lar  to  the  foregoing,  except  that  it  did  not  aver  that  the 
Apfixoatb    property  belonged  to  Horsdy,  the  tenant. 
Oeawfow).        To  these  avowries  the  plaintiff  in  replevin  pleaded: 

1.  That  the  property  distrained  and  replevied  was 
not,  at  the  time,  dec,  the  property  of  the  tenant,  Horsdy. 

2.  That  the  rent  named  in  said  avowries  did  not  accrue 
within  six  months  after  the  expiration  of  the  lease  named 
therein;  that  the  property  mentioned  in  said  avowries 
belonged,  at  the  time  and  before  the  issuing  and  levy  of 
said  distress  warrant,  to  said  plaintiffs  ;  and  that  the  same 
was  not  subject  to  distress  for  the  payment  of  said  rent. 

3.  That  said  Horsdy  did  not  owe  said  Bower  any  sum 
or  sums  of  money  for  rent  on  account  of  the  premises 
named  in  said  avowries  at  the  time  said  distress  warrant 
was  issued  and  levied  upon  the  property  of  said  plaintiffii. 

A  special  demurrer  to  the  second,  and  general  demur- 
rers to  the  first  and  third  pleas  were  sustained.  Judgment 
for  the  defendant  in  the  replevin,  and  for  a  return  of  the 
property. 

The  first  plea  to  the  avowry  was  bad.  The  simple 
fact  that  the  property  distrained  was  not  the  property  of 
the  tenant  distrained  upon,  did  not  exempt  it  from  liability 
to  distress.  The  property  of  other  persons  found  upon 
the  premises  might,  and  would,  prima  facie,  be  so  liable. 
The  allegation  in  the  avowry  that  the  property  was  owned 
by  Horsdy,  the  tenant,  was  surplusage,  and  an  issue  upon 
it  would  have  been  immaterial.  Wright  v.  Matthews,  2 
Blackf.  187.— Stephens  v.  Lodge,  7  id.  594.  The  plea 
should  have  shown  that  this  particular  property  fell  with- 
in some  of  the  exceptions  contained  in  section  202,  p* 
827,  of  the  R.  Si,  to  the  common  law  of  distress. 

The  third  plea  was  bad*  This  suit  against  the  officer 
alone  who  made  the  distress  is  not  the  one  in  which  to 
try  the  question  whether  or  not  Horsdy  owed  Bower  rent. 
Hams  v.  McFadden,  2  Blackf.  71. 

The  second  plea  was  bad,  at  all  events*  upon  special 
demurrer.  It  was  not,  however,  faulty  for  duplicity;  the 
first  and  second  clauses  of  it  constituting  no  answer  to 
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the  avowries.    It  attempted,  in  the  first  clause,  to  set  up   Msy  Term, 

1851. 


a  defence  to  them  under  section  196,  p.  827,  of  the  R.  S.  . 
It  did  not  meet  the  section.  That  enacts  that  within  six  •A*»^OAT» 
months  after  the  determination  of  any  lease,  &c,  any  Obawmbo. 
person,  &c,  may  distrain.  It  says  nothing  about  rent 
accruing  within  six  months  of  such  determination,  &c. 
The  pleader  misconceived  the  purport  of  the  section. 
The  second  clause  of  the  plea  attempted  a  defence  to 
the  avowries  on  the  ground  that  the  property  did  not 
belong  to  the  tenant.  This  simple  fact,  as  we  have  seen, 
was  no  defence.  The  plea,  therefore,  not  showing  two 
substantial  defences,  was  not  double.  Steph.  PI.  260. 
The  third  clause  of  the  plea,  viz.,  that  the  property  was 
not  subject  to  distress  for  payment  of  the  rent  in  question, 
asserted  a  general  conclusion,  which,  if  supported  by 
facts,  would  defeat  the  avowries;  but  this  clause  was 
objectionable  on  special  demurrer,  perhaps  on  general, 
lor  generality — for  violating  the  rule  in  pleading  requiring 
certainty  or  particularity  in  the  issue.  It  should  have  set 
out  the  facts  which  made  it  appear  that  said  property  was 
\ot  liable  to  distress  for  the  rent,  so  that  issue  might  have 
t  en  taken  upon  the  existence  of  some  one  of  those  facts. 
Steph.  PI.  279.— 1  Chit.  PI.  540.  A  general  plea  of 
failure  of  consideration  is  bad.  Qarrett  v.  Heaston,  5 
Blackf.  349. 

The  judgment  for  the  return  of  the  goods  on  the  de- 
cision in  favor  of  the  avowant  upon  demurrer  was  right* 
Harris  v.  McFadden,  suprd. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Mace,  for  the  appellants. 

D.  D.  Pratt,  for  the  appellee. 
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Bashor  v.  Cadt. 


May  Term, 
1851. 

Binot 

0  T-  If  a  party  neglect  to  assert  a  right  to  re-purchase  within  the  time  limited 

therefor,  he  will  wholly  lose  his  right. 

Jwufc'  ERROR  to  the  Henry  Circuit  Court. 

Perkins,  J. — This  was  a  bill  in  chancery  by  Benjamin 
J.  Cody  against  Michael  Bashor  to  redeem  three  lots  in 
the  town  of  Newcastle,  Henry  county,  alleged  to  have 
been  conveyed  to  Bashor  as  security  for  a  debt.  The 
bill  avers  a  tender  of  the  money  owed  and  a  demand  of 
a  deed  of  re-conveyance,  and  states  the  facts  of  the  case 
to  be,  that  in  June,  1838,  said  Bashor  "purchased  a  judg- 
ment against  your  orator  [Cady]  on  the  docket  of  one 
Ramsey,  a  justice  of  the  peace  of  Elkhart  county,  Indi- 
i  ana,  [where  plaintiff  and  defendant  then  resided],  amount- 

ing to  about  68  dollars ;  that  he  threatened  to  issue  exe- 
cution upon  it  against  the  goods  and  chattels  of  your  ora- 
tor, and,  in  default  of  those,  against  his  body,  for  the  pur- 
pose of  making  the  money;  that  to  prevent  this,  the  lots 
in  question,  then  worth  400  dollars,  were  conveyed  by  a 
deed,  absolute  in  form,  from  said  plaintiff  to  said  Bashor, 
but  which  deed,  by  agreement  of  the  parties,  was  to  ope- 
rate only  as  security  for  the  ultimate  payment  of  the 
«  judgment;  that  the  deed  was  to  be  left  with  one  Etias 
Carpenter,  a  justice  of  the  peace  in  Goshen,  in  said  coun- 
ty, as  an  escrow,  till  said  Bashor  should  execute  a  defea- 
sance-bond for  the  re-conveyance  of  said  lots,  when  said 
deed  was  to  be  delivered  by  said  justice  to  said  Bashor" 
The  bill  charges  that  Bashor  never  executed  the  defeas- 
ance-bond, and  fraudulently  procured  the  deed  to  be  de- 
livered to  him  by  the  justice,  and  now  claims  to  be  the 
absolute  owner  of  the  lots. 

Bashor,  in  his  answer,  denies  the  allegations  in  the  bill 
except  so  far  as  they  are  admitted  in  the  following  state- 
ment, which,  he  avere,  contains  the  truth  of  the  case, 
viz.,  that  he  was  the  owner  by  purchase  of  the  judgment 
mentioned  in  the  bill  and  that  there  was  also  another 
judgment  on  the  docket  of  the  same  justice  in  favor  of 
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another  person  against  said  Cady  for  an  amount  which   May  Term, 

made  the  aggregate  of  the  two  judgment*,  77  dollars  and - — 

85  cents  exclusive  of  costs;  that  executions  were  issued  B***0* 
on  both  of  said  judgments  to  the  proper  constable  in  Cadt. 
Elkhart  county,  by  virtue  of  which  he  sold  the  personal 
properly  of  said  Cady  in  said  county  for  the  payment  of 
said  judgments  and  costs,  said  Bashor  being  the  pur- 
chaser, at  the  sum  of  89  dollars  and  22  cents,  which  was 
paid;  that,  afterwards,  he,  said  Bashor, soldi  said  property 
back  to  said  Cody,  and  took  said  Newcastle  lots  in  pay- 
ment, verbally  agreeing  with  said  Cody,  at  the  time,  that 
if,  by  the  first  of  the  next  following  September,  he,  said 
Cady,  would  pay  him  100  dollars  cash,  he  would  re-con- 
vey to  him  the  lots ;  that  Cody  took  the  personal  proper- 
ty, worth  near  200  dollars,  conveyed  to  said  Bashor  the 
lots,  moved  away  from  Elkhart  county,  and  was  not  heard 
of  by  defendant  for  nine  years  afterwards,  when  he  sent 
an  agent  to  tender  to  defendant  the  money,  and  demand 
a  deed  for  the  lots;  the  amount  of  money  tendered  being 
140  dollars;  that  he  did  not  know  when  he  took  them, 
what  the  lots  were  worth;  could  not  then  have  sold  them 
for  150  dollars;  Cody  represented  them  as  being  worth 
as  much  as  the  personal  property. 

General  replication  to  this  answer. 

The  substance  of  the  testimony  is  as  follows ; 

Alexander  Carr,  constable,  states  that  he  had  in  his 
hands  the  two  executions  mentioned  in  the  answer;  that 
he  sold  Cody's  personal  property  for  their  payment;  that  N 

it  was  purchased  by,  and  delivered  to,  Bashor;  it  sold  for 
more  than  the  amount  of  the  judgments,  and  they  were 
paid  and  satisfied;  he  subsequently  saw  most  of  the 
property  in  Cody's  possession,  and  Cady  told  him  he  had 
compromised  with  Bashor,  and  bought  it  back;  that  it  was 
worth  near  200  dollars. 

.  Jesse  Hillbush  states  that  he  was  present  when  Bashor 
and  Cady  made  the  bargain ;  that  Cady  wished  Bashor  to 
take  the  lots  in  Newcastle  in  payment  for  the  personal 
property;  that  Bashor  at  first  declined,  insisting  on  the 
money,  but  finally  agreed  to  take  the  lots. 
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MYftTJrai'       Benjamin  Cr#ry  says  Cody  had,  a  few  months  before 
'  ..  (he  sale,  and  before  Busbar  had  purchased  the  larger  of 
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said  two  judgments,  offered,  to  the  then  owner  of  it,  to 
Paot.  gjve  said  Newcastle  lots  in  payment  and  satisfaction  of 
said  larger  judgment  alone ;  has  heard  both  parties  say, 
since  the  trade,  that  the  lots  were  given  absolutely  in 
payment  for  the  personal  property. 

Elias  Carpenter,  took  the  acknowledgment  of  the  deed 
from  Cody  to  Bashor;  it  was  made  to  secure  a  debt  of 
from  60  to  80  dollars ;  don't  know  for  what  purpose  it 
was  made;  it  was  made  for  personal  property  received  by 
Cody  at  the  time  from  Bashor;  Bashor  was  not  present 
when  the  acknowledgment  of  Mrs.  Cody  was  taken; 
witness  thinks  he  did  not  represent  to  her  that  it  was  a 
deed  of  security;  recollects  of  no  understanding  that 
the  deed  was  to  remain  with  him  till  a  defeasance* 
bond,  or  anything  else,  was  executed  by  Bpshor;  after 
the  execution  of  the  deed,  Bashor  proposed  to  Cqdy  that 
if,  by  a  certain  time  thereafter,  he  would  pay  him  a  cer- 
tain sum  of  money,  he  would  deed  him  back  the  lots  at 
that  time;  can't  name  the  exact  time  nor  amount ;  thinks 
it  was  some  reasonable  time. 

Polly  Martindale  says  the  deed  was  acknowledged  be- 
fore Esq.  Carpenter  >  and  that  Bashor  and  Cody  were  both 
present;  that  the  deed  was  to  be  left  with  Carpenter  till 
Bashor  executed  a  defeasance-bond;  the  deed  wgs  tp  be 
a  security ;  Mrs.  Cody  asked  Carpenter  if  the  dee4  die 
acknowledged  was  a  deed  of  sale,  pnd  he  replies},  90,  it 
was  a  deed  of  security. 

Wilson  Clift  states  that  Bashor  told  bin*  he  had  taken 
the  lots  as  security  for  the  payment  of  the  property  and 
money  Cqdy  owed  him,  but  did  not  say  what  amount  nor 
when  it  was  to  be  paid;  that  he  had  taken  the  lots  for 
{he  personal  property  and  some  money,  and  that  if  Cody 
would  yet  pome  forward  and  pay  him  his  money  and  in- 
terest, and  for  his  trouble,  he  might  still  have  the  lots, 
(hough  the  time  had  expired  in  which  he  was  to  let  him 
fiave  them. 

The  )o)b  are  valued  at  from  250  to  500  dollars,  though 
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it  appears  there  was  a  defect  in  the  title  on  account  May  Teem, 

of  which  neither  Bashor  nor  Cody  could  sell  them  at  their  

full  value.  Bashor  had  paid,  since  his  purchase,  between  Ba^°* 
30  and  40  dollars  on  account  of  liens  on  the  lots,  not  Ojj>y. 
created  by  himself.  After  the  sale  of  the  lots  to  Bashor, 
Cody  left  Elkhart,  and  went  to  Miami  county,  where  he  re- 
mained over  nine  years  without  ever  tendering  the  money 
for,  or  demanding  a  conveyance  of,  the  lots.  When  the 
money  was  tendered,  Bashor  refused  to  receive  it,  and  to 
answer  the  attorney  tendering  it,  any  questions. 

A  couple  of  witnesses  stated  that  the  deed  was  made 
to  secure  the  re-payment  of  an  amount  of  cash  borrowed 
by,  and  actually  paid  over  to,  Cody  at  the  time;  but,  as 
this  makes  a  case  entirely  out  of  the  bill  itself,  we  did 
not  embody  their  statements  among  the  evidence  in  the 
cause. 

Decree  below  for  the  plaintiff. 

The  allegations  that  the  deed  for  the  lots  was  to  be  left 
with  the  magistrate  as  an  escrow,  and  a  defeasance-bond 
executed,  are  not  established.  They  are  denied  by  the 
answer;  but  one  witness,  Polly  Martindale,  swears  to 
them,  and  she  is  contradicted  by  the  magistrate,  Carpen- 
ter. The  witness,  Clifi,  resided  at  Newcastle,  knew  no- 
thing personally  of  the  transaction,  and  only  swears  to 
remarks  made  under  such  circumstances  as  not  to  make 
them  the  most  reliable  evidence  of  the  exact  nature  of 
the  transaction,  and  of  such  a  character  as  to  be  applica- 
ble, according  as  construed,  to  a  mortgage  or  conditional 
sale.  The  other  witnesses,  most  of  them  resided  in 
Elkhart  county,  were  presenj  at  the  transaction,  and  give 
us  its  exact  character.  Construed  together,  the  evidence 
does  not  support  the  bill.  It  does  not  show  that  the  lots 
in  question  were  conveyed  as  a  security  for  the  payment 
of  any  debt,  or  the  performance  of  any  duty;  but  as  an 
absolute  payment  for  property  purchased.  Whether 
the  facts  amount  to  a  valid  conditional  sale  or  not,  the 
right  of  re-purchase  not  being  evidenced  by  a  written  in- 
strument, we  need  not  now  inquire ;  for,  by  a  neglect  to 
assert  that  right,  if  it  existed,  within  the  time  limited 
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May  Tent,   therefor,  the  right  was  wholly  lost.     4  Kent  144,  and 

1851 ' note.— Oak  v.  Jackson,  3d  Vol.  U.  S.  Law  Mag.  685.— 

^J^"    S.  C.  0  Geo.  R.  151. 

DINT  AND 

Tmurra,  Ac.      Per  Curiam. — The  decree  is  reversed  with  costs.    Cause 
DutouoBCTT.    remanded. 

S.  W.  Parker,  for  the  plaintiff. 

/.  8.  Newman,  for  the  defendant. 
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The  President  and  Trustees  of  the  Town  of  Mount  Ver- 
non v.  Dusouchett  and  Another. 


If  a  person  knows  there  is  an  obstruction  in  a  street,  and  he  attempts  to 
160~  274  pftss  the  place,  when,  in  consequence  of  the  darkness  of  the  night,  or  of 

2  5861  the  rise  of  water  over  the  street,  he  cannot  see  the  obstruction,  he  hi*  no 

164  reason  to  complain  of  the  injur/  he  may  sustain  on  the  occasion.   He 

takes  the  risk  on  himself. 
It  does  not  follow  that,  because  a  person  receives  a  special  damage  by  rid- 
ing against  a  public  nuisance  in  a  street,  he  can  maintain  a  suit  for  the 
injury,  even  against  the  person,  who  put  the  nuisance  there. 
The  declaration  in  a  suit  for  such  damage  must  show  that  there  was  no 
fault  on  the  plaintiff's  part. 

Mond*y,  ERROR  to  the  Posey  Circuit  Court. 

June  9 

Blackford,  J. — This  was  an  action  on  the  case  brought 
by  F.  and  O.  Dusouchett  against  the  President  and  Trustees 
of  Mount  Vernon.  The  declaration  contains  three  counts. 
To  the  first  count  there  was  a  plea  of  not  guilty.  The 
second  and  third  counts  were  demurred  to.     The  issue  on 

■ 

the  plea  to  the  first  count  was  tried  and  found  for  the  de- 
fendants ;  the  demurrer  to  the  second  count  was  sustained; 
and  the  demurrer  to  the  third  count  was  overruled.  The 
damages  were  assessed  as  to  the  third  count,  and  there 
was  final  judgment  for  the  plaintiffs  accordingly. 

The  third  count  states  that,  on,  &c,  the  defendants,  by 
an  act  of  incorporation,  had  jurisdiction  of  the  streets  of 
the  town  of  Mount  Vernon;  that  the  plaintiffs  owned  a 
wharf-boat  lying  on  the  Ohio  river  above  low-water  mark 
ahd  below  high- water  mark,  on  Store  street  of  said  town; 
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that  the  defendants  wrongfully  permitted  a  large  con-   Msy  Twm, 
struction  of  iron,  called  a  steam-boiler,  to  remain  in  said 


Store  street  above  low-water  mark  and  below  high-water    ^^  ™* 
mark,  though  the  plaintiffs  had  given  them  notice  to  re-  Trotm,  Ac. 
move  the  same ;  that  the  Ohio  river  afterwards  rose  over   Dvsotobstt. 
said  boiler  and  put  it  out  of  view,  but  the  defendants  put 
no  buoy  or  mark  to  denote  the  place  of  the  boiler;  that 
whilst  said  boat  was  on  said  Store  street  (the  street  being 
covered  with  water)  the  river  fell  with  unusual  rapidity 
in  the  night  time,  and  the  boat,  the  plaintiffs  being  igno- 
rant of  the  location  of  the  boiler,  and  having  taken  due 
care  to  avoid  the  same,  settled  down  upon  the  boiler,  and 
became  injured,  &c. 

We  do  not  think  this  third  count  is  sustainable.  It  al- 
leges that  the  plaintiffs  had  given  the  defendants  notice 
to  remove  the  boiler.  That  is  virtually  alleging  that  the 
plaintiffs  knew  the  situation  of  the  boiler  before  the  rise 
of  the  river.  It  is  true  that  the  count  also  states  that  the 
plaintiffs,  after  the  rise  of  the  river,  were  ignorant  of  the 
location  of  the  boiler,  and  that  they  took  due  care  to 
avoid  it.  Taking  all  the  allegations  together  into  con- 
sideration, and  considering  also  that  if  there  is  any  in- 
congruity between  them  the  construction  must  be  taken 
most  strongly  against  the  pleader,  the  count  must  be 
viewed  as  showing  that  the  plaintiffs  had  sufficient  know- 
ledge of  the  place  of  the  boiler  to  enable  them  to  avoid 
exposing  their  boat  to  any  danger  from  it.  With  that 
knowledge,  the  plaintiffs  took  the  boat  over  that  part  of 
the  street  "where  the  boiler  lay,  and  kept  the  boat  there 
in  the  night  time  until,  on  account  of  the  fall  of  the  wa- 
ter, the  boat  settled  down  upon  the  boiler. 

Those  facts  show  that  the  plaintiffs  have  no  cause  of 
action.  If  a  person  knows  there  is  an  obstruction  in  a 
street,  and  he  attempts  to  pass  the  place  when,  in  conse- 
quence of  the  darkness  of  night,  or  of  the  rise  of  water 
over  the  street,  he  cannot  see  the  obstruction,  he  has  no 
reason  to  complain  of  the  injury  he  may  receive  on  the 
occasion.  He  takes  tHe  risk,  in  such  case,  upon  himself. 
Farnum  v.  The  Town  of  Concord,  3  New  Hamp.  392. 
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It  does  not  follow  that,  because  a  person  receives  a  spe- 
cial damage  by  riding  against  a  public  nuisance  in  a 
street,  he  can  maintain  a  suit  for  the  injury,  even  against 
the  person  who  put  the  nuisance  there.  The  declaration 
in  a  suit  for  such  damage  must  show  that  there  was  no 
fault  on  the  plaintiff's  part. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  die 
third  count  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed,  and  the  as- 
sessment of  damages  set  aside  with  costs.  Cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
third  count.    Costs  here. 

/.  Pitcher  and  G  8.  Green,  for  the  plaintiffs. 

A.  P.  Hovey,  for  the  defendants. 


Tuuday, 
June  3. 


Conwell  v.  The  Hagerstown  Canal  Campanv. 

Where  a  work  of  a  public  character  is  authorized  by  an  act  of  the  legxala- 
S    ture,  and  the  act  specifically  prescribes  a  mode  of  obtaining  compensa- 
tion for  private  property  to  be  taken  for  its  construction,  such  compensa- 
tion must  be  sought  by  the  way  pointed  out  by  the  act,  and  not  other- 
wise. 

ERROR  to  the  Wayne  Circuit  Court. 

Smith,  J. — Conwell  filed  a  bill  in  chancery  against  the 
defendants  in  error,  praying  for  an  injunction  to  prevent 
the  canal  company  from  diverting  the  water  from  his  mill 
and  using  it  for  the  purposes  of  their  said  canal. 

He  charges  that  the  company  is  insolvent  and  unable 
to  make  compensation  for  the  damages  he  will  sustain; 
and,  also,  that  the  said  company  is  about  to  take  not  only 
water  enough  for  the  purposes  of  navigation,  but  sufficient 
water  to  supply  a  water-power  leased  by  the  company  to 
Conklin,  at  a  point  on  the  canal  below  the  dam  of  Con- 
well,  which  excess  of  water  will  be  taken  from  the  water 
necessary  to  supply  ConweWs  mill,  to  his  injury. 

The  company  answered,  denying  its  insolvency,  and 
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denying  also  that  it  is  intended  to  take  any  more  water   M*T  Term, 

from  the  stream  on  which  ConweWs  mill  is  situated  than  is ! 

necessary  for  the  navigation  of  the  canal.  8wi*t 

The  injunction  was  refused;  and  the  cause  being  sub-      Warn, 
mitted  upon  bill  and  answer  without  other  proof,  the  bill 
was  dismissed. 

It  is  admitted  that  the  company  has  the  right,  under 
its  charter,  to  take  the  water  for  the  purpose  of  making 
the  canal  navigable ;  and  as  the  material  allegations  of 
the  bill  on  which  the  motion  for  an  injunction  was  predi- 
cated are  expressly  denied  by  the  answer,  and  are  not 
supported  by  any  proof,  the  Court  could  not  do  otherwise 
than  refuse  the  injunction.  The  mode  of  obtaining  com- 
pensation being  pointed  out  by  the  charter,  the  complain- 
ant cannot,  without  showing  some  sufficient  reason,  adopt 
other  proceedings  to  obtain  redress  for  the  damages  he 
may  sustain.  Kimble  v.  White  Water  Valley  Canal  Co. 
Ind.  R.  93  (1). 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

C  H.  Test  and  /.  Perry,  for  the  plaintiff. 

J.  S.  Newman  and  S.  W.  Parker,  for  the  defendants. 

(1)  See  1  Garter's  Ind.  R.  285. 
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Stanley  v.  White  and  Others. — In  Error. 

DEBT  by  White  and  Orth,  assignees  of  George  Parker, 
upon  a  promissory  note  for  25  dollars,  made  by  Stanley 
in  favor  of  Parker.  Pleas — no  consideration,  and  fraud. 
The  suit  was  commenced  before  a  justice  of  the  peace 
and  appealed  to  the  Circuit  Court. 

On  the  trial  in  the  Circuit  Court,  the  defendant  pro- 
duced the  depositions  of  two  witnesses,  who  stated  that 
they  were  present  when  fe  person  who  represented  himself 
as  an  agent  of  the  patentee,  called  upon  Stanley  and  de- 
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Hay  T«rm,    manded  compensation  for  an  infringement  of  the  patent 


1 right  for  a  certain  kind  of  mill  wheel.    The  witnesses 

8"?"<  stated  that  Stanley  at  first  refused  to  pay  any  thing,  say 
Wam.  ing  that  he  had  paid  the  person  who  put  up  the  wheel  for 
the  right.  The  agent  replied  that  the  man  who  pat  up 
the  wheel  had  no  right  to  do  so ;  that  if  Stanley  refused 
to  pay,  he  would  forthwith  take  out  an  execution  and 
compel  him  to  pay  a  larger  sum  than  he  then  demanded. 
The  agent  also  told  Stanley  that  he  had  a  power  of 
attorney  from  the  patentee,  and  that  the  Supreme  Court 
had  decided  that  the  patentee  had  the  power  to  collect 
damages  wherever  there  had  been  an  infringement  of  the 
patent;  and  he  produced  and  read  to  Stanley  two  papers 
to  that  effect.  Stanley  then  said  if  there  was  no  other 
way  than  to  pay  a  second  time  for  the  use  of  his  wheel, 
he  supposed  he  must  do  so,  and  thereupon  gave  his  note 
for  25  dollars,  which  is  the  same  now  sued  upon. 

The  plaintiff's  counsel  objected  to  the  reading  of  so 
much  of  the  depositions  as  professed  to  give  the  contents 
of  the  papers  referred  to,  no  notice  having  been  given  to 
produce  those  papers,  which  objection  was  sustained. 

This  being  all  the  proof  offered,  the  plaintiff  demurred 
to  the  defendant's  evidence.  The  Court  sustained  the 
demurrer,  and  gave  judgment  accordingly. 

We  can  perceive  no  cause  to  reverse  the  judgment. 
No  inferences  or  conclusions  can  be  fairly  deduced  from 
the  facts  proved,  which  would  constitute  a  defence  to  the 
note. 

The  defendant  objected  to  the  suppression  of  those 
parts  of  the  depositions  stating  the  contents  of  written 
instruments,  but  that  evidence  was  immaterial,  and  would 
not  have  been  of  any  advantage  'to  the  defendant  if  it 
had  been  admitted. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

C.  H.  Test,  for  the  plaintiff. 

7.  S.  Newman,  for  the  defendant. 
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Williams  and  Others  v.  Beardsley  and  Others. 


It  was  not  the  intention  of  the  frame™  of  the  ordinance  of  1787,  in  declar- 
ing the  navigable  streams  of  the  north-western  territory  public  highways, 
Ac.,  to  prohibit  the  making  of  such  improvements  as  might  be  demand- 
ed by  the  public  interest  or  convenience  of  the  people  of  the  states 
through  which  they  flow,  though  some  inconvenience  might  arise  to  those 
who  were  in  the  habit  of  using  them  in  a  particular  manner  before  such 
improvements  were  authorised. 

By  the  ordinance  of  1787  it  was  provided  that  the  St.  Joseph  river,  where  it 
is  a  navigable  stream,  should  forever  remain  a  public  highway,  and  nei- 
ther the  United  States,  nor  this  state,  have  the  constitutional  power  to  au- 
thorise the  building  of  a  dam  across  such  a  stream  and  thus  cause  a  total 
obstruction  of  navigation,  but  a  state  has  power  to  regulate  the  use  of 
public  roads  within  its  jurisdiction,  and  to  authorize  the  construction  of 
bridges  and  such  other  improvements  as  are  not  incompatible  with  the 
use  of  the  stream  as  a  public  highway. 

If  a  bridge  is  built,  and  it  is  necessary  for  the  convenience  of  the  public, 
and  does  not  prevent  the  free  use  of  the  stream  as  a  public  highway,  al- 
though it  may  have  occasioned  some  slight  inconvenience  to  those  who 
had  been  in  the  habit  of  navigating  the  stream  by  obliging  them  to  take 
some  additional  precautions  in  passing  it,  it  will  not,  therefore,  be  neces- 
sarily considered  a  nuisance. 

.    APPEAL  from  the  Elkhart  Circuit  Court.  Tuesday, 

Smith,  J. — This  was  an  action  on  the  case  by  the  ap- 
pellants against  the  appellees..  The  declaration  alleges 
that  on,  &c.,  at  the  county  of  Elkhart,  in  this  state,  the 
said  defendants  did  erect,  maintain,  and  keep  up  a  cer- 
tain bridge  which  was  a  nuisance  to  the  free  navigation 
of  the  St.  Joseph  river,  a  navigable  stream  running  within 
the  territories  of  the  states  of  Indiana  and  Michigan, 
whereby  said  navigation  was  endangered;  and  that  after- 
wards a  boat  of  the  plaintiffs,  laden  with  a  large  quantity 
of  flour,  while  passing  at  and  by  said  bridge,  unavoida- 
bly, and  notwithstanding  all  reasonable  care  and  dili- 
gence was  used  by  the  plaintiffs'  servants  to  steer  said 
boat  in  safety  under  and  beyond  the  bridge,  was'  stove 
against  the  timbers  thereof,  whereby  said  boat  and  cargo 
were  lost,  to  the  plaintiffs'  damage,  &c.  Plea,  not  guilty. 
Verdict  and  judgment  for  the  defendants. 

It  appears,  by  a  bill  of  exceptions,  that  the  plaintiffs 
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**?  J*™'   requested  the  Court  to  give  the  following  instructions  to 
1851.        .« 

the  jury: 

The  plaintiffs  had  and  have  a  right  to  navigate  the  &. 
Joseph  river  with  any  craft,  which  the  character  of  the 
river  did  or  does  admit,  without  any  regard  whatever  to 
the  bridge  mentioned  in  the  declaration ;  and  if  that  bridge, 
in  any  manner,  obstructed  the  navigation  of  the  river,  nei- 
ther they  nor  any  other  persons  navigating  said  river  were 
under  any  obligation  to  build,  man,  or  equip  their  boats 
in  any  manner  different  from  what  they  would  do,  or 
would  have  done  if  said  bridge  had  not  been  built. 

The  erection  of  the  bridge  mentioned  in  the  declara- 
tion, if  it  in  any  degree  endangers  the  navigation  of  the 
said  St.  Joseph  river,  is  a  public  nuisance;  and  if  the  boat 
and  cargo  of  the  plaintiffs  were  stove  against  the  bridge 
while  the  crew  were  endeavoring  to  navigate  the  boat  ac- 
cording to  their  best  judgment,  the  plaintiffs  are  entitled 
to  recover  such  damages  as  they  may  have  proved  were 
occasioned  thereby,  against  such  of  the  defendants  as  are 
proved  to  have  erected,  or  to  have  aided  in  erecting,  said 
bridge. 

In  passing  the  aforesaid  bridge  it  was  only  requisite  for 
the  pilot  and  hands  navigating  the  said  boat,  to  endeavor, 
and,  so  far  as  they  could,  to  prevent  being  stove  against 
said  bridge ;  but  no  error  in  judgment  on  the  part  of  said 
pilot,  even  if  it  be  admitted  to  exist,  should,  of  itself  alone, 
prevent  the  plaintiffs  from  recovering,  and  nothing  short 
of  wilful  neglect,  or  of  negligence  so  gross  as  to  be  evi- 
dence of  wilful  neglect,  while  navigating  said  river  and 
passing  said  bridge,  should  prevent  the  plaintiffs'  reco- 
very. 

If  it  is,  or  was,  at  the  time  of  the  accident  usual  and 
customary  for  pilots  to  inquire,  when  navigating  down 
said  river,  about  the  stage  of  the  Elkhart,  and  the  pilot  of 
the  boat,  mentioned  in  the  declaration,  made  such  inqui- 
ry, and  took  all  the  precautions  usual  with  pilots  navi- 
gating said  river,  in  informing  himself  with  regard  to  such 
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stage,  this  is  all  the  diligence  which  could  be  required  of  May  Term, 

H  1851. 


the  plaintiffs  relative  thereto,  if  it  were  all  which  it  was 

usual  to  take.  Wuxuw 

Theee  instructions  the  Court  refused  to  give  in  the 
terms  above  stated,  but  instructed  the  jury  as  follows : 

The  plaintiffs  had  and  have  a  right  to  navigate  the  St. 
Joseph  river  with  any  craft  which  the  character  of  the 
river  did  or  does  admit,  without  regard  to  the  bridge  men- 
tioned in  the  declaration,  if  that  bridge  impeded  the  naviga- 
tion, or  if  the  general  and  public  advantages  arising  from 
its  erection  did  not  greatly  exceed  any  slight  inconve- 
nience arising  therefrom;  and  with  this  qualification,  that 
they  were  under  no  obligation  to  build,  man,  or  equip 
their  boat  in  any  manner  different  from  what  they  would 
have  done  if  said  bridge  had  never  been  built. 

The  erection  of  the  bridge,  if  it  impeded  or  endangered 
the  navigation,  is  a  public  nuisance,  unless  the  general 
and  public  advantages  arising  therefrom  exceed  its  incon- 
venience in  the  manner  above  stated ;  and  if  the  boat  and 
cargo  of  the  plaintiffs  were  stove  against  it,  while  the 
pilot  and  crew  were  endeavoring  to  navigate  it  according 
to  their  best  judgment,  and  without  gross  carelessness,  or 
gross  want  of  skill,  the  plaintiffs  are  entitled  to  recover 
such  damages  as  they  may  have  proved  were  occasioned 
thereby,  against  such  of  the  defendants  as  are  proved  to 
have  erected  or  to  have  aided  in  the  erection  of  said 
bridge. 

In  passing  the  aforesaid  bridge  it  was  only  requisite  for 
the  pilot  and  hands  navigating  said  boat  to  use  ordinary 
care  and  skill  to  prevent  being  stove  against  it. 

If  it  was,  at  the  time  of  the  accident,  usual  and  custo- 
mary for  skillful  pilots,  when  navigating  down  said  river, 
to  inquire  about  the  stage  of  the  Elkhart,  and  the  pilot  of 
the  boat  mentioned  in  the  declaration  made  such  inqui- 
ries, and  took  all  the  precautions  usual  with  skillful  pilots 
navigating  said  river  in  informing  himself  with  regard  to 
such  stage,  and  in  managing  his  boat  in  pursuance  there- 
with, this  is  all  the  diligence  which  would  be  required  rela- 
tive thereto,  so  far  as  the  acts  of  the  pilot  in  the  man&ge- 
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May  Term,    ment  of  the  boat  were  consistent  with  ordinary  care  and 

1851 
.' —  skill,  being  governed  by  such  information. 

Williams  rpne  qUestion  whether  a  permanent  erection  in  a  navi- 
Bvabmlkt.  gable  stream  is  a  nuisance,  is  a  question  of  fact  for  the 
jury  to  determine,  for  it  would  not  be  a  nuisance  if  it  did 
not  impede  the  navigation,  or  if  the  general  and  public 
advantages  arising  from  its  erection  greatly  exceeded  any 
slight  inconveniences  arising  therefrom. 

In  the  ordinance  of  1787,  concerning  the  territory  of 
the  United  States  north-west  of  the  Ohio  river,  it  is  de- 
clared that  "  the  navigable  waters  leading  into  the  Mis- 
sissippi  and  St.  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways,  and  forever  free,  as 
well  to  the  inhabitants  of  said  territory  as  to  the  citizens 
of  the  United  States,  and  of  those  of  any  other  states  that 
may  be  admitted  into  the  confederacy,  without  any  tax, 
impost,  or  duty  therefor." 

Every  public  road  is  equally  a  public  highway,  and,  in 
this  respect,  no  distinction  can  be  drawn  between  the  right 
to  pass  up  and  down  and  across  the  river  in  the  one  in- 
stance, or  along  or  across  the  road  in  the  other. 

The  evidence  offered  by  the  parties  is  not  upon  the  re- 
oord,  but  it  is  stated  by  the  bill  of  exceptions  that  the  in- 
structions refused  as  well  aB  those  given  were  applicable 
and  relevant  to  the  case,  if  correct  in  point  of  law. 

The  principle  contained  in  the  instructions  given,  of 
which  the  appellants  complain  is,  that  a  permanent  erec- 
tion in  a  navigable  river  may  not  be  a  nuisance  if  the 
general  and  public  advantages  arising  from  it  greatly 
exceed  any  slight  inconveniences  which  it  may  occasion. 
They  contend  that,  under  the  ordinance  of  1787,  quoted 
in  thfe  instructions  given,  anything  whatever  erected  in 
the  stream  of  a  navigable  river  which,  in  the  slightest 
degree,  impedes  or  hinders  the  passage  of  boats  suited  to 
the  character  of  the  river,  is  a  nuisance;  and  that  indi- 
viduals have  the  right  to  navigate  the  river  without  pay- 
ing any  regard  to  such  obstructions,  and  to  be  indemnified 
for  all  losses  thereby  sustained,  unless  such  losses  were 
occasioned  by  willful  negligence.     This  is  the  substance 
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of  the  instructions  requested  by  them,  but  which  were    M*y  T«m, 
qualified  by  the  Court  in  the  manner  above  stated.  - — 

The  appellants,  indeed,  admit  the  necessity  of  there     i*11^11* 
being  bridges  over  such  streams  as  the  St.  Joseph,  but    B«abdu*t. 
say  such  bridges  must  be  built  at  the  peril  of  those  who 
erect  them,  and  who  thus  become  insurers  to  individuals 
navigating  the  river,  against  all  losses  they  may  incur  by 
reason  of  such  obstructions. 

We  do  not  think  the  ordinance  of  1787  will  reasonably 
bear  such  a  construction.  In  declaring  the  navigable 
streams  of  the  north-western  territory  public  highways, 
and  providing  that,  as  such  highways,  they  should  forever 
remain  free  to  all  the  inhabitants  of  the  United  States, 
without  payment  of  taxes  or  imposts,  it  could  not  have 
been  the  intention  of  the  framers  of  the  ordinance  to 
prohibit  the  making  of  such  improvements  as  might  be 
demanded  by  the  public  interest,  or  convenience  of  the 
people  of  the  states  through  which  they  flow,  and  which 
would  not  prevent  their  free  use  as  public  highways, 
though  some  inconveniences  might  result  to  those  who 
were  in  the  habit  of  using  them  in  a  particular  manner 
before  such  improvements  were  authorized.  A  wharf,  or 
other  improvement  intended  for  the  common  benefit  or 
advantage  of  those  navigating  the  river,  might  prove  an 
inconvenience,  or  even  an  obstruction,  to  some  who  had 
been  previously  navigating  it  in  a  particular  mode  and 
manner;  and  we  are  not  prepared  to  indorse  to  its  full 
extent  the  instruction  the  Court  did  give,  that  persons 
using  the  river  would  be  under  no  obligation  to  alter  or 
modify  their  vessels  or  equipments,  in  order  safely  to 
navigate  the  stream  after  such  an  improvement  had  been 
made.  Possibly  the  improvement  might  be  of  such  a 
beneficial  character  to  the  public  in  general,  that  it  could 
not  be  considered  a  nuisance  even  if  some  individuals 
were  required  to  make  changes  in  their  mode  of  using 
the  navigation ;  but  as  this  instruction  was,  so  far  as  it 
goes,  in  favor  of  the  plaintiff,  it  is  not  necessary  that  we 
should  give  any  decision  as  to  its  correctness. 

There  is  no  question  made  as  to  whether  the  bridge 
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May  T«mt  wa0  8Q  constructed  as  to  occasion  an  unreasonable  bin* 
drance  or  obstruction  to  the  navigation  of  the  river ;  and 
we  think  the  instructions  given  were  at  least  as  favorable 
to  the  plaintiffs  as  they  had  a  right  to  demand. 

There  is  nothing  upon  the  record  by  which  we  are 
informed  by  what  authority  the  defendants  erected  the 
bridge  in  question;  and  as  the  evidence  is  not  before 
us,  we  must  presume  in  favor  of  the  instructions  of  the 
Court — that  it  appeared  upon  the  trial  they  had  such 
authority  as  could  have  been  given  them  under  the  state 
laws,  without  violating  the  compact  contained  in  the  or- 
dinance of  1787.  By  that  compact  it  was  provided  that 
the  St.  Joseph  river,  where  it  is  a  navigable  stream,  should 
forever  remain  a  public  highway;  and  it  has  been  de- 
cided by  this  Court,  in  Cox  v.  The  State,  3  Blackf.  193, 
that  neither  the  United  States  nor  this  state  have  the  con- 
stitutional power  to  authorize  the  building  of  a  dam 
across  a  stream,  and  thus  cause  a  total  obstruction  of 
the  navigation.  A  similar  decision  also  has  been  made  by 
the  Supreme  Court  of  Ohio;  ,  5  Ohio  R.      ;  but  it 

has  never  been  doubted  that  a  state  has  power  to  regu- 
late the  use  of  public  roads  within  its  jurisdiction,  and  to 
authorize  the  construction  of  bridges,  or  other  improve- 
ments, necessary  for  the  convenience  of  those  using  the 
highway,  or  of  those  who  are  under  the  necessity  of  cross- 
ing it.  See  Moor  v.  Veazie,  S.  C.  of  Maine,  Dec.  1850. 
In  the  present  case  we  have  supposed  that  this  power  is 
limited  to  the  authorizing  of  such  improvements  as  are 
not  incompatible  with  the  use  of  the  stream  as  a  public 
highway;  and  it  is  true  the  question  of  nuisance  does 
not  depend  upon  the  amount  of  public  benefit  conferred 
by  the  bridge ;  but  if  the  bridge  was  necessary  for  the 
convenience  of  the  public,  and  did  not  prevent  the  free 
use  <f  the  stream  as  a  public  highway,  even  although  it 
may  have,  in  the  language  of  the  instructions,  occasioned 
some  slight  inconvenience  to  those  who  had  been  in  the 
habit  of  navigating  the  stream,  by  obliging  them  to  take 
some  additional  precautions  in  passing  it,  we  think  it 
would  not,  therefore,  be  necessarily  a  nuisance. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs.  May  Tens, 

J.  B.  Howt,  for  the  plaintiffs.  .    1861, 
/.  Morrison  and  S.  A.  Major,  for  the  defendants. 


8nro] 

T. 


Singer  v.  Fabkswo&th. 

The  defendant  contracted  to  furnish  the  plaintiff  a  certain  machine  for 
(  one  hundred  dollars,  and,  until  it  was  constructed,  he  was  to  let  the 
plaintiff  hare  a  machine,  then  finished,  for  his  use.  He  delayed  fur- 
nishing said  last-mentioned  machine  for  three  months.  Held,  that  til* 
measure  of  damages  was  the  value  of  the  use  of  the  machine  during 
the  time  the  plaintiff  was  deprived  of  it. 

ERROR  to  the  Jefferson  Circuit  Court.  Tvud*?, 

Smith,  J. — Assumpsit  commenced  before  a  justice  of 
the  peace,  and  appealed  to  the  Circuit  Court. 

The  evidence  shows  that  the  defendant,  by  a  contract 
in  writing,  dated  May  12th,  1845,  agreed,  in  consideration 
of  100  dollars,  to  furnish  and  deliver  to  the  plaintiff  a 
patent  machine  for  sawing  saddle-trees,  as  soon  as  such 
a  machine  could  be  conveniently  manufactured;  and 
that,  in  the  meantime,  until  said  new  machine  should  be 
delivered,  the  plaintiff  should  have  the  use,  free  of  charge, 
of  a  machine  of  the  same  kind  belonging  to  the  defend- 
ant, but  then  in  the  plaintiff's  possession. 

The  plaintiff  also  proved  that,  about  three  months  after 
this  contract  was  made,  the  defendant  desired  to  obtain 
possession  of  the  machine  in  the  plaintiffs  possession, 
and  which  he  had  been  using,  for  the  purpose  of  selling 
it  to  another  person,  and  agreed  with  the  plaintiff  that,  if 
the  latter  would  permit  him  to  have  it  for  that  purpose, 
he  would  furnish  another  of  the  same  kind,  then  in  the 
possession  of  one  Urie,  for  the  use  of  the  plaintiff  until 
the  new  machine  contracted  for  should  be  completed. 
The  plaintiff  agreed  to  this  arrangement,  and  the  ma- 
chine he  had  been  using  was  removed  by  the  defendant; 
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May  T«na,   bat  the  latter  did  not'  furnish  the  plaintiff  with  the  ma- 

1851 

chine  he  agreed  to  substitute  for  it.  The  plaintiff  con- 
sequently remained  without  a  machine  for  about  three 
months,  or  until  about  the  1st  of  September,  1848,  when 
the  new  machine  was  furnished  him. 

There  was  evidence  given  of  the  quantity  of  work  which 
the  machine  could  perform,  and  that  the  plaintiff  was  in- 
jured in  his  business,  and  was  obliged  to  discharge  some 
of  his  workmen  in  consequence  of  his  being  deprived  of 
the  use  of  the  said  machine. 

The  Court  found  that  the  plaintiff  had  sustained  dam- 
ages to  the  amount  of  one  dollar  and  twenty-five  cents, 
and  rendered  a  judgment  in  his  favor  for  that  amount, 
from  which  judgment  he  appeals  to  this  Court. 

The  record  does  not  show  what  measure  of  damages 
was  adopted  by  the  Court ;  but  we  are  informed,  by  the 
counsel  for  the  plaintiff  in  error,  that  the  sum  for  which 
the  judgment  was  rendered  was  found  by  computing  six 
per  cent,  interest  on  the  original  cost  of  such  a  machine 
as  the  defendant  contracted  to  furnish  the  plaintiff. 

We  think  the  proper  measure  of  damages  is  the  value 
of  the  use  of  the  machine  during  the  time  the  plaintiff 
was  deprived  of  the  use  of  it ;  not  the  profits  which  might 
have  been  derived  from  it,  but  the  reasonable  rent  or 
hire  of  such  a  machine.  Suppose  the  defendant  had 
agreed  to  deliver,  for  a  sufficient  consideration,  a  certain 
horse  at  a  future  period,  and  that,  until  the  said  horse 
was  delivered,  the  plaintiff  should  have  the  use  of  a  cer- 
tain other  horse  belonging  to  the  defendant.  If,  in  such 
a  case,  the  defendant  had  broken  his  contract,  by  refus- 
ing to  permit  the  plaintiff  to  have  the  use  of  such  other 
horse,  we  think  it  quite  clear  the  proper  measure  of  dam- 
ages would  have  been  the  value  of  the  services  of  the 
horse  during  the  time  the  plaintiff  was  deprived  of  them. 
In  such  cases,  the  law  aims  to  give  the  party  injured,  by 
a  breach  of  contract,  the  value  of  that  which  the  other 
party  stipulated  to  perform ;  but  that  value  is  to  be  com- 
puted according  to  the  ordinary  and  reasonable  prices  at 
which  similar  services,  or  the  use  of  similar  properly  to 
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that  which  ought  to  have  been  furnished,  could  be  pro-    May  Term, 
cured  from  other  sources,  and  not  from  the  speculative 
profits  which  might  have  been  made  from  such  services       Davib 
or  such  property,  the  complaining  party  making  no  effort        Doi. 
to  supply  its  place.     See  Ellison  v.  Dove,  8  Blackf.  571. — 
Lucas  v.  Heaten,  Ind.  R.  184  (1). 

We  think,  also,  there  was  sufficient  evidence  to  show 
that  the  value  of  the  use  of  the  machine  in  question  was 
more  than  1  dollar  and  25  cents,  if  it  was  of  any  value 
at  all.  The  Court  must,  therefore,  have  applied  an  er- 
roneous measure  of  damages,  and  we  think  there  ought 
to  be  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

/.  R.  TroxaR,  for  the  plaintiff. 

G.  Sullivan,  for  the  defendant. 

(1)  See  1  Garter's  Ind.  R.  264. 


Davis  v.  Doe. 

The  action  for  metne  profits  is  an  equitable  one,  in  which  every  defence 

may  be  made  under  the  general  issue. 

APPEAL  from  the  Dearborn  Circuit  Court.  Tuuday, 

Perkins,  J. — Trespass  for  mesne  profits.  Certain  special 
pleas  were  pleaded,  which  were  probably  a  good  defence, 
though  we  need  not  decide  the  point,  as  the  general  issue 
was  also  pleaded.  Those  special  pleas  were  demurred  to, 
and  the  demurrers  sustained.  As  the  defence  set  up  in 
those  pleas  could  have  been  made  under  the  general  issue, 
and  the  evidence  is  not  upon  the  record,  we  cannot  reverse 
the  judgment.  If  the  defence  set  up  in  those  pleas  did 
not,  in  fact,  exist,  the  defendant  was  not  harmed,  in  the 
final  result,  by  the  decision  on  the  demurrers.  If  the 
defence  did  exist,  it  should  have  been  offered  under  the 
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May  Term,    general  issue,  and  if  then  rejected,  and  a  bill  of  exeep- 

'. —  tions  showed  the  fact,  the  error  could  be  corrected  here. 

Duoak       rp^  actjon  for  mesne  profits  is  an  equitable  one,  in  which 
SnAovB.     every  defence  may  be  made  under  the  general  issue. 
Jackson  v.  Loomis,  4  Cowen.  168. — Adams  on  Ejectment, 
late  edition,  notes  to  title,  "Mesne  Profits"     The  judg- 
ment below  was  for  the  plaintiff. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
•  /.  Brown,  for  the  appellant. 
/.  Ryman^  for  the  appellee. 


9    000 
196    491 


June  3. 


Dugah  v.  Speaoue  and  Others. 

The  taking  of  collateral  security  does  not  bar  a  suit  upon  the  principal 
debt. 

If  a  debtor  giro  his  creditor  notes  as  collateral  security,  he  cannot  obtain 
credit  therefor  in  a  suit  upon  the  principal  debt,  unless  he  can  show  that 
the  notes  constituting  that  security  had  been,  or  could  have  been,  col- 
lected. 

ERROR  to  the  Hendricks  Circuit  Court. 

Perkins,  J. — Assumpsit.  Plea — the  general  issue. 
Judgment  for  the  plaintiff  below.  The  plaintiff's  claim 
was  established  by  the  following  instrument : 

"  The  within  account  shows  the  state  of  all  claims  re- 
ceived by  me  for  the  use  of  A.  and  W.  Sprague  and  Co., 
except  those  against  Dodd  and  Dickerson  and  Jod  Hiff. 
These  claims,  though  the  receipts  are  not  now  on  hand, 
were  exchanged  with  B.  Sprague,  jun.,  agent  for  A.  and 
W.  Sprague  and  Co.,  for  a  judgment  against  Hamilton, 
transferred  by  me  to  them.  The  note  against  W.  Davis, 
for  which  they  hold  my  receipt,  and  the  20  dollar  coun- 
terfeit Ky.  bank  bill,  for  which  they  hold  that  of  C.  C. 
Nave,  was  included  in  the  exchange  either  for  the  judg- 
ment or  for  a  note  transferred  by  me  to  them  at  the  same 
time.  The  account  shows  due,  at  this  time,  to  A,  and  W. 
Sprague  and  Co.,  after  deducting  the  Dickerson  and  Dodd, 
and  Joel  lliff  claims,  four  hundred  and  twenty-five  dollars 
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and  twenty-nine  cents,  ($425  29-100)  which  will  draw  in-    May  Term, 

terest  from  this  date.     The  claims  just  settled  are  as  fol- ' — 

lows  :   Banna,  Brittain,"  &c.    "  Danville,  Jan.  29,  1848.    Abm^*oho 
James  Dugan"    The  defendant  below  relied,  for  reduc-      Mubpht. 
ing  the  plaintiff's  claim,  on  the  following  receipt: 

"  Received,  Danville,  Jan.  20,  1849,  of  /.  Dugan,  Esq., 
one  note  for  100  dollars  by  /.  F.  and  W.  Lemons,  dated 
Oct.  2,  1848,  payable  with  interest,  twelve  months  from 
date.  Also,  one  note  by  /.  A.  Graham,  for  35  dollars, 
dated  Nov.  6,  1848,  and  payable  one  hundred  and  fifty 
days  from  date,  which  notes  are  to  be  held  by  us  as  col- 
lateral security  on  claims  in  our  favor  in  the  hands  of 
said  Dugan,  and  to  be  credited  by  us  when  collected. 

"A.  and  W.  Sprague  and  Co." 

There  was  no  evidence  tending  to  show  that  these  notes 
had  been,  or  could  have  been,  collected.  The  taking  of 
collateral  security  does  not  bar  a  suit  upon  the  principal 
debt.  Mendenhall  v.  Lenwell,  5  Blackf.  125.  Nor  could 
the  Court,  in  this  case,  apply  the  collateral  security  taken, 
towards  payment  of  the  principal  debt,  as  it  was  not 
shown  that  the  notes  constituting  that  security  had  been, 
or  could  have  been,  collected  „  Riser  v.  Ruddick,  8  id. 
382.  l*wo  other  receipts,  acknowledging  the  reception  of 
notes  for  collection  by  a  member  of  the  firm,  were  also 
relied  on;  but  they  stood  upon  no  different  footing  from 
that  set  out  above. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

/.  L.  Ketcham  and  H.  Brown,  for  the  plaintiff. 

C.  C.  Nave,  for  the  defendants. 


Armstrong  v.  Murphy. — In  Error. 

ARMSTRONG  owed  Kingry  70  dollars,  and  mort- 
gaged to  him  horses  to  secure  the  payment.    Subsequently 

Vol.  II.— 76 
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Kay  Term,  Armstrong  delivered  to  one  Murphy  a  part  of  the  hones 
' —  in  full  satisfaction  of  the  mortgage-debt.  Murphy  was 
the  agent  of  Kingry,  appointed  for  the  purpose,  and 
received  the  horses  delivered  in  satisfaction  of  said  debt, 
and  was  to  deliver  up,  but  when  does  not  appear,  to 
Armstrong,  the  mortgage.  Armstrong,  without  calling  for 
the  delivery  of  the  mortgage,  or  demanding  a  return  of 
the  horses,  brought  replevin  for  said  horses  so  given  in 
satisfaction  of  the  mortgage-debt.  He  failed  in  the  suit, 
as  he  ought  to  have  done.  The  mortgage  being  satisfied, 
if  any  steps  were  necessary  in  the  case,  they  should  have 
been  taken  to  obtain  a  surrender  of,  or  entry  of  satisfac- 
tion upon,  said  instrument. 

The  judgment  is  affirmed  with  costs. 

/.  Robinson,  for  the  plaintiff. 

/.  8.  Scobey,  for  the  defendant. 


Carr  and  Another  t>.  Moore. 

Debt  on  a  bond  given  to  a  school  commissioner,  signed  bj  A.t  C,  and  P. 
As  to  P.,  the  bond  was  a  forgery.  The  bond  was  delivered  to  C.  to  be 
signed  and  sealed,  and  it  was  re-delivered  to  the  commissioner,  by  A. 
and  C,  perfected.  The  commissioner  was  ignorant  of  the  forgery,  die 
name  of  P.  having  been  placed  on  the  bond  after  its  delivery  to  C.  for 
the  signatures.    Held,  that  A.  was  liable  on  the  bond. 

7W*«y,  ERROR  to  the  Clark  Circuit  Court. 

Perkins,  J. — Debt  upon  a  bond  given  to  a  school  com- 
missioner to  secure  a  loan  from  the  school  fund,  against 
Carr,  the  principal  in  the  bond,  and  Parr  and  Aihon,  the 
sureties.  Carr  made  default.  Parr  pleaded  non  est  fac- 
tum, and  it  being  conceded  that,  as  to  him,  the  bond  was 
a  forgery,  his  name  was  stricken  from  the  writ  and  de- 
claration, by  way  of  amendment,  and  the  cause  pro- 
ceeded against  the  other  defendants.  Athon  pleaded  that 
the  bond  was  obtained  from  him  by  fraud.  Issue,  trial, 
and  judgment  for  the  plaintiff. 
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The  following  are  the  facts :    The  names  to  the  bond   May  Terra» 

were  in  the  following  order,  viz :  Carr,  Parr,  Athon.    "It ! — 

was  admitted  that  the  signature  and  seal  of  Parr  were  ^ 

forgeries ;  that  the  names  of  the  obligors  in  the  body  of  Moots, 
the  bond  were  in  the  hand-writing  of  James  Boyer,  at  the 
time  of  the  execution  of  this  bond  school  commissioner 
of  Clark  county;  that  said  bond  was,  by  said  Boyer ,  be- 
fore the  sealing  thereof,  delivered  to  said  Carr,  to  be 
perfected;  and  that  the  same  was,  by  said  Carr  and 
Athon,  re-delivered  to  said  commissioner  as  their  act  and 
deed." 

It  is  claimed  by  Athon  that,  when  he  signed  the  bond, 
the  name  of  Parr  was  already  to  it  as  surety;  that  he, 
Athon,  signed  it  simply  as  co-surety  with  Parr,  when  the 
latter  was  not  in  fact  liable;  and  that  this  circumstance 
amounts  to  a  fraud  upon  him,  Athon. 

Had  it  been  shown  that  the  school  commissioner  who 
took  the  bond  presented  it  to  Athon  for  signature  with 
the  name  of  Parr  already  upon  it  as  such,  perhaps  it 
might  have  been  regarded  as  a  representation,  by  said 
commissioner,  that  Parr  had  executed  the  bond,  and 
have  amounted  to  fraud.  But  this  fact  is  not  shown. 
For  aught  that  appears,  Athon  may  have  known,  when 
he  and  Carr  delivered  the  bond  as  their  deed,  that  the 
name  of  Parr  was  a  forgery.  And  had  Carr  induced 
Athon  by  fraud  to  execute  the  bond,  still  the  school  com- 
missioner, being  ignorant  of  the  fact,  could  not,  we  sup- 
pose, be  affected  by  it.  At  all  events,  the  evidence  does 
not  show  that  any  one  misrepresented  the  facts  to  Athon. 
See  The  State  v.  Van  Pelt,  in  this  Court,  November  term, 
1848  (1),  and  Harter  v.  Moore,  5  Blackf.  367. 

Per  Curiam. — The  judgment  is  affirmed  with  I  per  cent. 
damages  and  costs. 

J.  G.  Marshall,  for  the  plaintiffs. 

J.  Dewey,  for  the  defendant. 

(1)  See  1  Carter's  Ind.  R.  304. 
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Cunningham  v.  Banta. 

The  complainant  deeded  to  the  defendant  certain  lands  for  1,500  dollars. 
He  received  only  71  dollars  and  50  cents,  and  took  from  the  defendant 
his  obligation,  that  if  he  re-paid  the  71  dollars  and  50  cents  "within  a 
certain  time,  the  lands  should  be  re-conveyed  to  him;  and,  in  case  of  his 
failure,  the  defendant  was  to  pay  off  certain  judgments  against  the 
complainant  of  over  1,400  dollars,  which,  with  the  amount  paid  in  hand, 
would  make  the  amount  of  the  consideration  mentioned  in  the  deed. 
The  complainant  failed  to  re-pay  the  71  dollars  and  50  cents  in  time. 
About  one-half  of  the  judgments  were  in  favor  of  the  defendant,  and 
he  purchased  those  not  due  to  himself,  taking  an  assignment  of  them  to 
himself  or  to  some  other  person,  and  was  using  them  to  sell  the  farm  of 
the  complainant  at  sheriff's  sale.  A  perpetual  injunction  was  decreed 
restraining  the  assignment  and  collection  of  the  judgments  at  law.  Held, 
that  the  decree  of  the  Court  below  was  justified  by  the  facts. 

Held,  also,  that  as  the  instrument  of  writing  did  not  purport  to  set  out  the 
consideration  in  full  that  was  to  be  paid  for  the  land,  nor  the  manner  of 
its  payment,  evidence  showing  what  it  was  and  how  it  was  to  be  paid 
was  admissible,  as  it  did  not  contradict  the  deed  or  instrument  of  writ- 
ing. 

ERROR  to  the  Randolph  Circuit  Court. 

Perkins,  J. — Bill  in  chancery,  by  Albert  Banta  against 
Stephen  B.  Cunningham,  for  an  injunction  restraining  the 
assignment  and  collection  of  judgments  at  law.  Per- 
petual injunction  decreed  below.  The  following  is  the 
case  made : 

On  the  6th  day  of  September,  1841,  Banta  made  Cun- 
ningham a  deed  in  fee  simple,  with  usual  covenants  of 
warranty,  for  the  consideration,  as  named  in  the  deed,  of 
1,500  dollars,  to  the  land  described  in  this  instrument,  viz : 

"Article  of  agreement  between  Albert  Banta  and  Stephen 
B.  Cunningham,  both  of  the  county  of  Randolph  and  state 
of  Indiana,  witnesseth,  that  the  said  Albert  Banta  has  this 
day  sold  and  deeded  to  Stephen  B.  Cunningham  the  fol- 
lowing real  estate,  to-wit,  the  east  half  of  the  north  west 
quarter  of  section  ten,  township  nineteen,  of  range  four- 
teen ;  also,  twenty  acres  off  of  the  east  half  of  the  south 
west  quarter  of  section  three,  township  nineteen,  range 
fourteen  east;  and,  also,  the  said  6anta  assigned  over,  to 
said  Cunningham,  on  this  same  day,  a  certain  title-bond 
given  to  said  Banta  by  John  S.  Forgey,  binding  himself  to 
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make  a  deed  to  said  Banta  for  sixty-six  and  two-thirds   ^Yq  JjnB' 

acres  of  land  off  of  the  north  end   of  the   north  west 

_  .  Cuvwiugbax 

quarter  of  section  ten,  township   nineteen,  range  four-  v. 

teen  east,  by  the  said  Banta  complying  with  certain  Bahta- 
conditions.  Now,  the  understanding  of  this  article 
is  such  that  the  said  Stephen  B.  Cunningham  has  paid 
said  Albert  Banta  the  sum  of  seventy-one  dollars  and 
fifty  cents  on  this  day.  Now,  if  the  said  Albert  Banta 
will,  on  or  before  the  first  day  of  November  next,  pay 
back  to  the  said  Stephen  B.  Cunningham  the  said  sum 
of  seventy-one  dollars  and  fifty  cents,  then  and  in  that 
case  the  right  of  said  land  to  be  returned  to  said 
Banta  by  said  Cunningham;  but  if  said  Banta  fails  to 
pay  said  sum  of  seventy-one  dollars  and  fifty  cents,  then 
the  right  of  said  land  is  to  remain  in  said  Cunningham; 
and  the  said  Stephen  B.  Cunningham,  in  that  case,  is  to 
clear  the  said  Banta  of  all  the  claims  he,  the  said  Cun- 
ningham^ has  against  said  Banta.  In  witness,  &c.  Sep- 
tember 6,  1841 .  Albert  Banta,  [Seal.] 

8.  B.  Cunningham9[Seal.]" 
Banta  failed  to  re-pay  the  71  dollars  and  50  cents. 
It  appears  that,  at  the  time  the  sale  above  mention- 
ed took  place,  Banta  was  over  1,400  dollars  in  debt, 
most  of  which  was  in  judgments  constituting  a  lien 
on  said  land,  and  about  half  of  which  was  due  to 
said  Cunningham;  that  Cunningham  purchased  his  farm, 
agreeing  to  give  1,500  dollars,  to  be  made  up  of  71 
dollars  and  50  cents  in  cash,  and  the  balance  in  said 
judgments  and  claims,  which  said  Cunningham  agreed 
to  pay  and  satisfy;  that  Banta  reserved  the  right  of  a  re- 
conveyance of  the  land  on  refunding  the  71  dollars  and 
50  cents  by  the  day  named,  with  the  view  to  raising 
money  and  paying  off  said  judgments,  &c,  himself;  that 
it  was  a  conditional  sale  with  reception  of  a  part  of  the 
purchase-money,  and  not  the  whole  at  the  time,  rather 
than  a  mortgage,  no  debt  or  loan  being,  or  intended  to 
be,  secured  thereby ;  that  Cunningham  did  pay,  or  rather 
purchase  said  judgments  not  due  to  himself,  taking  an 
assignment  of  them  to  himself,  or  to  some  other  person, 
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May  Term,    and  that  he  is  now  using  them  as  a  means  of  selling  said 

I farm  at  sheriff's  sale  as  the  property  of  said  Banta,  <fcc. 

^^       See  Bashor  v.  Cody,  at  the  present  term  of  this  Court  (1). 
Th*  Board  of  It  is  contended  that  parol  evidence  could  not  be  given  of 

Commission- 

or  Vigo  the  fact  that  Cunningham  was  to  pay  said  judgments,  they 
Oouhtt.  not  keing  named  in  the  instrument  of  writing  above  set 
out.  But  that  instrument  does  not  purport  to  set  out  the 
consideration  in  full  that  was  to  be  paid  for  said  land, 
nor  the  manner  of  its  payment;  and  evidence  showing 
what  it  was,  and  how  it  was  to  be  paid,  contradicts  nei- 
ther the  deed  nor  the  article  of  agreement,  and  was  ad- 
missible.    And  see  Allen  v.  Lee,  Smith's  R.  12  (2). 

We  think  the  evidence  justifies  the  decree  below,  and 
it  is  affirmed  with  costs,  &c. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

T.  /.  Sample,  for  the  plaintiff. 

D.  Kilgore,  for  the  defendant. 

(1)  See  ante,  p.  589. 

(9)  See  1  Carter's  Ind.  R.  56. 


June  3. 


Brake  v.  The  Board  of  Commissioners  of  Vigo  County. 

The  plaintiff  petitioned  the  commissioners  of  Vigo  county  in  1838,  to  ap- 
point three  persons  to  assess  the  damages  which  he  had  sustained  by  the 
draining  of  Lost  creek  in  said  county.  The  persons  so  appointed  re- 
ported to  the  board  that  they  assessed  the  damages  at  250  dollars.  The 
board,  the  same  year,  set  aside  said  report  without  ordering  a  new  ex- 
amination. In  1845,  the  plaintiff  applied  to  the  board  to  appoint  per- 
sons to  make  an  examination,  Ac,  which  the  board  refused.  Held,  that 
application  for  the  second  assessment  was  made  too  late. 

T*fd*y,  ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — This  was  a  petition  filed  in  the  Vigo 
Circuit  Court,  at  the  May  term,  1846. 

The'  petition  states,  that,  in  1838,  the  board  of  com- 
missioners of  said  county  appointed  three  persons  to  as- 
sess the  damages  which  the  petitioner  had  sustained  by 
the  draining  of  Lost  creek  in  said  county ;  that  the  per- 
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sons  so  appointed  made  their  report  to  said  board,  stat-    May  Term, 
ing  that  they  had  assessed  the  petitioner's  damages  at  — 


250  dollars;  that  said  board,  in  1838,  set  aside  said  re-  Y 

port,  without  ordering  a  new  examination  of  the  peti-  T™  Boaej>  <* 
tioner's  damages;  that  at  the  June  term,  1845,  of  said    ns  of  Vigo 
board,  the  petitioner  applied  to  the  board  to  appoint         vwn' 
proper  persons  to  make  a  farther  examination  and  assess- 
ment of  the  damages  sustained  by  him  as  aforesaid,  but 
that  the  board  refused  to  make  such  appointment. 

The  petition  prayed  for  an  alternative  mandamus,  di- 
rected to  the  said  board  of  commissioners,  requiring  the 
board  to  order  a  new  examination  of  the  damages  which 
the  petitioner  had  sustained  by  the  said  draining  of  said 
creek. 

The  mandamus  thus  prayed  for  was  ordered  by  the 
Circuit  Court  to  issue,  and  was  made  returnable  to  the 
then  next  term. 

At  the  May  term,  1846,  (the  matters  alleged  in  the  pe- 
tition being  admitted  to  be  true,)  the  petitioner  moved 
for  a  peremptory  mandamus,  in  the  case,  to  issue;  but  the 
motion  was  overruled. 

We  need  not  stop  to  inquire,  in  this  case,  whether,  had 
the  board  of  commissioners  erred  in  refusing  to  appoint 
persons  to  make  the  new  assessment  moved  for,  a  man- 
damus would  have  been  the  proper  remedy;  because  we 
think  that  there  was  no  error  in  the  refusal. 

The  report  of  the  persons  appointed  to  assess  the  da- 
mages was  set  aside  in  1838;  and  the  motion  to  have 
another  assessment  was  not  made  till  1845.  The  appli- 
cation for  the  second  assessment,  not  having  been  made 
until  the  lapse  of  about  seven  years  from  the  setting 
aside  of  the  report,  was  made  too  late;  and  the  board, 
in  refusing  such  application,  decided  correctly. 

It  follows  that  there  can  be  no  error  in  the  overruling 
of  the  motion  for  a  peremptory  mandamus.  See  Local 
Acts  of  1838,  p.  288. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  P.  Usher,  for  the  plaintiff. 

S.  B.  Gookins,  for  the  defendants. 
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May  Term, 

1851'  Bland  v.  The  State. 

Blahs 

Tro  Statx.  The  defendant  was  indicted  for  murder  in  the  first  degree.  The  jury 
|   2   806  found  him  guilty,  as  charged  in  the  indictment,  of  murder  in  the  first 

degree,  and  that  he  suffer  death,  Ac.  The  Court  rendered  judgment 
on  the  verdict.  Previously  to  the  day  named  for  his  execution,  the 
prisoner  made  his  escape,  and  was  afterwards  retaken  by  the  sheriff, 
and  kept  in  custody  until  the  then  next  term  of  the  Court,  at  which  term 
the  prisoner  was  again  brought  before  the  Court  by  the  sheriff,  and,  the 
fact  of  his  escape,  <fcc,  being  made  known,  the  Court  again  awarded  exe- 
cution against  him  on  the  former  judgment.  Held,  that  there  was  no 
error  in  this. 

A  new  trial  is  rarely,  if  ever,  granted  on  account  of  newly-discovered 
evidence,  if  the  only  object  of  the  evidence  be  to  impeach  the  character 
of  a  witness. 

It  is  not  competent  for  a  prisoner  indicted  for  murder  to  give  in  evidence 
his  own  account  of  the  transaction,  related  immediately  after  it  occurred, 
though  no  third  person  was  present  when  the  homicide  was  committed. 

By  our  statute,  no  judgment  of  any  Court  of  record  can  be  set  aside  on 
motion,  unless  such  motion  be  made  at  the  term  at  which  such  judg- 
ment was  rendered. 

Friday,  ERROR  to  the  Greene  Circuit  Court. 

Blackford,  J. — This  was  an  indictment,  found  at  the 
September  term,  1850,  of  the  Greene  Circuit  Court,  against 
Hiram  Bland,  for  murder  in  the  first  degree.  The  person 
alleged  to  have  been  murdered  was  one  William  Walker. 
Plea,  not  guilty.  The  jury  found  the  defendant  guilty,  as 
charged  in  the  indictment,  of  murder  in  the  first  degree, 
and  that  he  suffer  death,  &c. 

The  defendant  moved  for  a  new  trial,  but  his  motion 
was  overruled.  The  Court  then,  at  said  September  term, 
1850,  rendered  judgment  on  the  verdict.  The  judgment 
was  to  the  following  effect :  That  the  defendant  be  taken 
to  the  place  of  execution  on  Friday ',  the  15th  of  Novem- 
ber then  next  ensuing,  and  then  and  there,  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock  in 
the  afternoon  of  the  same  day,  be  hanged  by  the  neck 
until  he  be  dead. 

Previously  to  the  day  named  in  said  judgment  for  the 
defendant's  execution,  namely,  on  the  night  of  the  28th 
of  October,  1850,  the  defendant  broke  jail  and  made  his 
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escape.     He  was  afterwards,  on  the  2d  of  January  y  1851,   May  Term, 
retaken  by  the  sheriff,  and  kept  by  him  in  custody  until  . 


the  then  next  term  of  the  Court.  At  the  term  last  named,  Bl^K1> 
viz.,  the  April  term,  1851 ,  the  defendant  was  again  brought  T|»  Sw« 
before  the  Court  by  the  sheriff;  the  said  facts  relative  to 
his  escape  and  recaption  being  made  known  to  the  Court. 
The  prosecuting  attorney  thereupon  moved  the  Court  for 
judgment  of  death  against  the  defendant,  and  that  a  time 
and  place  be  designated  for  his  execution. 

The  defendant  then  pleaded  to  the  jurisdiction  of  the 
Court,  but  his  plea  was  rejected.  He  also  moved,  on 
several  affidavits,  for  a  new  trial,  but  the  motion  was 
overruled. 

The  Court  afterwards  demanded  of  the  defendant  what 
he  had  to  say  why  the  Court  should  not,  upon  the  verdict 
and  judgment  herein  rendered  at  the  last  term,  proceed 
to  judgment  and  execution  against  him,  and  designate 
the  time  and  place  of  his  execution.  The  defendant 
saying  nothing  further,  it  was  considered  and  ordered  by 
the  Court  that  the  defendant  be  taken  to  the  jail  of  said 
county  whence  he  came,  and  thence  to  the  place  of  exe- 
cution in  said  county,  on  Friday,  the  25th  of  the  then 
month  of  April,  1851,  and  that,  between  the  hours  of  ten 
o'clock  of  the  forenoon  and  four  o'clock  of  the  afternoon 
of  the  same  day,  at  said  place  of  execution,  he  be  then 
and  there  hung  by  the  neck  till  he  be  dead. 

The  first  objection  made  by  the  defendant  is,  that  his 
first  motion  for  a  new  trial,  made  at  the  September  term, 
1850,  was  overruled. 

The  first  cause  shown  for  that  motion  was,  that  the 
verdict  was  contrary  to  the  evidence. 

The  record  contains  all  the  evidence.  The  most  mate* 
rial  witnesses  for  the  state  were  the  wife  and  two  children 
of  the  deceased ;  one  of  the  children  being  a  boy  of  about 
eleven  years  of  age,  and  the  other  a  girl  of  about  four- 
teen years  of  age.  These  witnesses  were  present  when 
the  offence  was  committed,  and  they  all  expressly  prove 
the  defendant's  guilt  as  charged  in  the  indictment. 

The  most  material  witnesses  for  the  defendant  were 
VnT,.  TI— 77 
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May  Term,    Cyntliia  Bland  and  her  husband.    These  two  witnesses, 
-  who,  at  the  time  of  the  transaction,  were  at  a  consider- 


Bland 
t. 


able  distance  from  where  it  occurred,  differ  materially,  as 
The  Stat*,  to  its  commencement,  from  said  witnesses  for  the  state. 
But  taking  the  testimony  of  said  two  witnesses  for  the 
defendant  as  correct,  still  the  evidence  is,  in  our  opinion, 
sufficient  to  sustain  the  verdict.  There  was  some  other 
testimony,  but  it  does  not  materially  affect  the  case. 

The  next  ground  shown  for  said  motion,  was  that  of 
newly  discovered  evidence. 

The  evidence  relied  on  as  newly-discovered  is  shown 
by  an  affidavit,  which  says  that  the  boy,  to  whose  testi- 
mony we  have  alluded,  made  a  statement,  on  the  night 
after  his  father  was  killed,  to  the  affiant,  James  Bland,  re- 
lative to  said  homicide.  That  statement  differs  material- 
ly, as  to  how  the  affair  began,  from  the  statement  after- 
wards made  by  the  boy  when  a  witness  on  the  trial.  The 
effect  of  this  newly  discovered  evidence  would  be  to  im- 
peach the  boy's  testimony.  It  is  a  general  rule,  that  the 
discovery  of  such  evidence  is  not  a  sufficient  reason  for 
a  new  trial.  MIntire  v.  Young,  6  Blackf.  496,  and  the 
cases  there  cited. — Porter  v.  The  State,  in  this  Court,  No- 
vember term,  1850  (!)•  There  are,  no  doubt,  exceptions 
to  this  rule,  but  we  do  not  think  the  present  case  is  one 
of  them*  The  boy  was  young;  the  testimony  of  the 
other  witnesses,  present  at  the  homicide,  was  substan- 
tially the  same  with  his ;  and  the  statement  relied  on  to 
show  a  variance  was  not  as  to  the  most  material  part  of 
the  boy's  testimony. 

The  third  reason  assigned  for  said  motion  was  the  re- 
jecting of  certain  evidence  offered  by  the  defendant. 

A  part  of  that  evidence  relates  to  the  defendant's  con- 
duct on  the  night  after  the  homicide,  and  on  the  next* 
day,  respecting  the  surrender  of  himself  into,  custody  on 
account  of  the  transaction.  It  relates,  also,  to  a  state- 
ment made  by  the  defendant,  a  half  an  hour  after  the 
homicide,  of  the  circumstances  under  which  it  was  com- 
mitted. We  think  that  part  of  the  evidence  offered  was 
rightly  rejected,  on  the  ground  that  the  defendant's  said 
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conduct  find  statement  do  not  appear  to  be  any  part  of  May  Term, 
the  rex  gestae .    It  has  been  decided  that  it  is  not  compe-  . 


Bland 


t. 


tent  for  a  prisoner  indicted  for  murder  to  give  in  evidence 
his  own  account  of  the  transaction  related  immediately  fcTi»  State. 
after  it  occurred,  though  no  third  person  was  present 
when  the  homicide  was  committed.  State  v.  Tilly,  3  Ire- 
dell's Law  Rep.  424.  The  other  part  of  the  rejected 
evidence  relates  to  the  defendant's  knowledge  that  the 
deceased  carried  a  butcher-khife.  We  do  not  see  how 
evidence  of  such  knowledge,  under  the  circumstances  of  , 
this  case,  could  have  benefitted  the  defendant.  We  think 
it  was  inadmissible  as  being  irrelevant. 

The  last  cause  assigned  for  said  motion  is,  that  the 
Court  gave  erroneous  instructions  to  the  jury. 

There  were  a  great  many  instructions  given.  We 
have  examined  them  with  care,  and  do  not  consider  any 
of  them,  when  taken  in  connection  with  the  evidence,  as 
objectionable. 

We  are  of  opiuion,  therefore,  that  the  said  motion  for 
a  new  trial  was  correctly  overruled. 

The  defendant's  next  objection  is  the  rejecting  of  his 
plea  to  the  jurisdiction  of  the  Court;  which  plea  was 
filed  when  the  defendant  was  brought,  the  second  time, 
before  the  Court  for  an  award  of  execution. 

There  was  not  the  slightest  ground  for  this  plea.  The 
defendant  not  having  been  executed  conformably  to  the 
previous  judgment,  in  consequence  of  his  escape  from 
custody,  the  Court  had,  after  his  recaption,  the  same  ju- 
risdiction over  him,  for  the  purpose  of  awarding  execu- 
tion, that  they  had  when  said  judgment  was  rendered. 
The 'following  case  is  in  point:  In  1716,  one  Charles 
Ratclife  was  convicted  in  England,  of  treason,  and  whilst 
he  was  under  sentence  of  death,  he  escaped  out  of  prison 
and  went  to  France.  About  thirty  years  afterwards,  he 
was  taken  and  brought  before  the  Court  of  King's  Bench, 
and  was  asked  what  he  had  to  say  why  execution  should 
not  be  awarded  and  done  upon  him  according  to  the  said 
judgment.    He  pleaded   that  he  was  not  the  identical 
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May  Terra,    Charles  Ratcliffc  named  in  the  record.  The  attorney  gene- 
.  ral  replied  that  he  was.    The  issue  was  found  against 


BlA2U> 
T. 


the  prisoner,  and  the  Court  awarded  execution,  appoint- 
Tbx  State^  ing  a  day  for  that  purpose,  and  he  was  beheaded  accord* 
ingly.     Rex  v.  Ratcliffe,  9  Hargrave's  State  Trials,  582.- — 
1  Wilson's  Rep.  ISO.— -Foster's  Crown  Law,  40. 

The  last  of  the  defendant's  objections  is,  that  his  mo* 
tion  for  a  new  triaCmade  after  his  plea  to  the  jurisdic- 
tion was  rejected,  should  have  been  granted. 

The  affidavits  on  which  this  motion  was  founded,  al- 
lege that  said  widow  and  son  of  the  deceased  had  made 
statements  (those  of  the  widow  since  the  trial,  and  those 
of  the  son  before  and  since,)  relative  to  said  homicide. 
Those  statements,  which  are  set  out  in  the  affidavits,  are, 
as  to  the  commencement  of  the  affair,  much  more  favor- 
able to  the  defendant  than  those  made  by  said  widow 
and  son  as  witnesses  on  the  trial. 

This  objection  is  not  well  founded.  The  judgment  of 
death  rendered  against  the  defendant,  at  the  previous 
term  of  the  Court,  was  not  vacated  by  his  escape.  It 
remained  in  force,  though  the  day  appointed  for  the  exe- 
cution had  passed.  When  a  prisoner,  as  in  the  present 
case,  after  having  been  sentenced  to  be  executed,  escapes, 
and  is  re-taken  after  the  day  appointed  for  his  execution 
has  passed,  he  may  be  brought  again  before  the  Court 
to  have  execution  awarded  against  him  on  the  former 
judgment.  That  appears  by  the  case  of  Rex  v.  Rat- 
cliff e>  above  cited.  The  prisoner,  when  thus  brought  be- 
fore the  Court,  may  plead  a  pardon,  or  that  he  is  not  the 
same  person.  What  other  pleas,  or  what  motions,  he 
can  rely  on  in  such  cases,  at  common  law,  we  need  not 
stop  to  inquire.  The  following  statutory  provision  shows, 
at  all  events,  that  the  motion  under  consideration  was 
correctly  overruled:  "No  judgment  in  any  Court  of  re- 
cord shall  be  set  aside  on  motion,  unless  such  motion  be 
made  during  the  term  at  which  such  judgment  was  ren- 
dered." R.  S.  p.  735.  In  the  case  before  us,  the  judg- 
ment was  rendered  at  a  previous  term  to  that  in  which 


OP  THE  STATE  OF  INDIANA. 


613 


this  motion  for  a  new  trial,  and,  of  course,  for  setting  aside   May  Term* 
the  judgment,  was  made.     The  above  statutory  prohibi-  ' 

tion,  therefore,  applies  to  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  G.  Dunn,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


BOUMELL 

V. 

BsBBYBHA. 


(1)  See  ante,  p.  435. 


BoUNELL  V.  BeRRYHILL. 

Petition  by  the  appellant.  The  following  are  the  facts:  The  children 
named  in  the  petition  are  infants  under  the  age  of  14  years;  their  parent* 
are  both  dead,  and  the  petitioner,  the  grandfather  of  the  children,  is 
their  duly  appointed  guardian.  The  children  have  continued  since  their 
father's  death  to  live  with  the  appellee,  their  step-mother,  whose  charac- 
ter is  unexceptionable,  and  who  has  taken  good  care  of  them.  The  ap- 
pellant and  his  wife  are  proper  and  fit  persons  to  have  the  care  of  the 
children,  and  are  well  able  to  support  and  educate  them.  The  child- 
ren wish  to  remain  with  the  appellee.  Held,  that  the  guardian  was  en- 
titled to  the  custody  of  the  persons  of  the  minors. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  Tuesday, 

Blackford,  J. — This  was  a  petition  to  the  Circuit  Court 
of  Tippecanoe  county,  filed  by  the  appellant  at  the  August 
term,  1850. 

The  petition  states  that  the  petitioner  is  the  grand- 
father of  two  certain  minor  children,  namely,  Mary  Jans 
BerryhUl  and  Matthew  B.  BciryhiU,  one  of  whom  is  about 
eleven  years  of  age,  and  the  other  about  nine ;  that  the 
parents  of  said  children  are  deceased ;  and  that  he,  the 
petitioner,  has  been  duly  appointed,  by  the  Probate  Court 
of  said  county,  guardian  of  the  persons  and  estates  of 
said  children. 

The  petition  further  states  that  one  Irene  BerryhUl 
illegally  detains  said  children  in  her  custody,  and  refuses 
to  deliver  them  to  the  petitioner. 

The  petitioner  prays  for  a  writ  of  habeas  carpus  to  be 
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May  Term,   directed  to  said  Irene  BerryhiR,  commanding  her  to  have 

! —  the  said  children,  forthwith,  before  the  Court,  with  the 

Bo™XL      cause  of  their  detention,  &c. 

Bs&sthill.        A  writ  of  habeas  corpus  thereupon  issued  returnable  to 
said  term. 

The  appellee  afterwards,  in  obedience  to  said  writ, 
brought  the  children  into  Court.  Her  return  to  the  writ 
states  that  she  was  the  wife  of  the  father  of  said  children 
at  the  time  of  his  death,  the  children  being  his  by  a  pre- 
vious marriage;  that  the  children  were  living  with  her 
and  their  father  when  he  died,  and  have  ever  since  his 
death  remained  with  her;  that  the  father,  at  all  times, 
during  his  marriage  with  the  appellee,  expressed  his  de- 
sire that  said  children  should  remain  with  her  in  case 
she  and  the  children  should  survive  him;  that  the  ap- 
pellee does  not  wish  the  children  to  be  taken  from  her, 
against  their  will,  to  another  county  where  the  petitioner 
resides. 

The  petitioner  pleaded  to  said  return  to  the  habeas  cor- 
pus;  but  the  plea  states  no  material  fact,  relative  to  his 
legal  right  to  the  custody  of  the  children,  which  is  not 
mentioned  in  the  petition. 

The  Court  having  heard  the  evidence  of  the  parties, 
dismissed  the  writ,  and  ordered  that  the  children  be  at 
liberty  to  remain  with  the  appellee,  &c. 

The  following  are  the  material  facts :  The  children 
named  in  the  petition  are  infants  of  the  respective  ages 
mentioned  in  the  petition;  their  parents  are  both  dead, 
the  father  having  died  intestate ;  and  the  petitioner,  die 
grandfather  of  the  children,  is  the  guardian  of  their  per- 
sons and  estates,  duly  appointed  by  the  Probate  Court 
of  said  county.  The  children,  at  the  time  of  their  fa- 
ther's death,  were  living  with  him  and  the  appellee,  who 
is  their  step-mother,  and  have  continued  ever  since  their 
father's  death  to  live  with  the  appellee.  The  petitioner 
is  abundantly  able  to  support  and  educate  the  children, 
and  is  of  good  moral  character.  Both  he  and  his  wife 
are  proper  and  fit  persons  to  have  the  care  of  the  child- 
ren.   The  appellee's  character  is  also  unexceptionable; 
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she  has  taken  good  care  of  the  children ;  clothed  them   M*y  Term, 

1851. 


well;   and  sent  them  to  school.    The  children  wish  to  . 
remain  with  the  appellee,  and  are  not  willing  to  live  with     Boww. 
the  petitioner.  Bkultbxia. 

This  is  a  plain  case  in  favor  of  the  guardian.  The 
statute  is  express  upon  the  subject.  It  says,  "  that  if  a 
minor  is  under  fourteen  years  of  age,  the  Court  may 
nominate  and  appoint  his  or  her  guardian ;  but  if  the 
minor  is  above  the  age  of  fourteen  years,  such  minor 
shall  nominate  his  or  her  own  guardian  ;  and  if  a  suit- 
able person  shall  be  nominated,  he  shall  be  appointed  by 
the  Court."  It  Bays,  also,  "that  every  such  guardian 
shall  have  the  custody  and  tuition  of  the  minor,  and  the 
care  and  management  of  his  estate  until  the  minor  shall 
attain  the  age  of  twenty-one  years,  or  until  the  guardian 
shall  be  discharged  according  to  law;  but  nothing  herein 
contained  shall  be  construed  to  prevent  the  father  of  the 
minor,  if  living,  and,  in  case  of  his  death,  the  mother 
while  she  remains  unmarried,  from  having  the  custody 
of  the  person  of  the  minor.1'    R.  S.  p.  608. 

In  a  case  of  habeas  corpus  issued  on  behalf  of  the 
father  of  infant  children,  Littlcdale,  J.,  said,  "  The  prac- 
tice in  this  case  is,  that  if  the  children  be  of  a  proper  age, 
the  Court  gives  them  their  election  as  to  the  custody  in 
which  they  will  be ;  if  not,  the  Court  takes  core  that  they 
be  delivered  into  the  proper  custody."  In  the  same  case 
Coleridge,  J.,  said,  "  A  habeas  corpus  proceeds  on  the  fact 
of  an  illegal  restraint.  When  the  writ  is  obeyed,  and  the 
party  brought  up  is  capable  of  using  a  discretion,  the 
rule  is  simple,  and  disposes  of  many  cases,  namely,  that 
the  individual  who  has  been  under  the  restraint  is  de- 
clared at  liberty ;  and  the  Court  will  even  direct  that  the 
party  shall  be  attended  home  by  an  officer,  to  make  the 
order  effectual.  But  where  the  person  is  too  young  to 
have  a  choice,  we  must  refer  to  legal  principles  to  see 
who  is  entitled  to  the  custody,  because  the  law  presumes 
that  where  the  legal  custody  is,  no  restraint  exists,  and 
where  the  child  is  in  the  hands  of  a  third  person,  that 
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May  Term,   presumption  is  in  favor  of  the  father."     The  King  v. 
1851. 


.  Gretnhill,  4  Adol.  and  Ellis,  624. 
Bounkll         That  case  correctly  decides  that  where  the  children  are 
BMt&YHnx.    not  of  the  proper  age,  the  Court  will  have  them  placed  in 
the  legal  custody. 

In  a  case  where  a  father,  by  will,  appointed  certain 
persons  as  guardians  of  the  persons  and  estates  of  his 
infant  children,  and  requested  the  guardians  to  cause  die 
children  to  be  properly  educated,  the  children  were 
brought  before  the  Court  by  their  grandfather  and  grand- 
mother, at  the  instance  of  the  guardians,  on  a  writ  of 
habeas  corpus.  Whilst  the  writ  was  pending,  the  grand- 
father filed  a  bill  in  chancery  for  the  purpose  of  placing 
the  children  under  the  protection  of  the  Court.  The 
children  were  aged,  respectively,  nine  and  six  years;  and, 
on  the  death  of  their  mother,  the  father  had,  in  his  life- 
time, placed  the  children  in  the  custody  of  their  said 
grandfather  and  grandmother.  Lord  Denman,C.  J., said: 
"There  is  no  ground  for  arguing  that  this  appointment  of 
guardians  was  not  really  the  will  of  the  testator.  He 
has  clearly  appointed  the  parties,  now  prosecuting,  guar- 
dians to  his  children.  Under  these  circumstances,  al- 
though we  should  not  consider  our  'discretion  tied  up  if 
there  were  a  reasonable  prospect  of  an  order  of  the 
Court  of  chancery  being  obtained,  we  think  we  ought  not 
to  make  a  delay  which  might  appear  like  tampering  with 
the  rights  of  the  guardians.  We  have,  I  think,  no  choice 
as  to  the  course  we  should  pursue,  but  must  order  the 
children  to  be  delivered  to  fhern."  The  other  judges 
expressed  similar  opinions.  The  King  v.  Irlcy  et  ux.,  5 
Adol.  and  Ellis,  441. 

In  the  case  before  us,  the  children  being  under  the  age 
of  fourteen  years,  had  no  authority,  under  the  statute,  to 
choose  a  guardian ;  and  we  consider  the  petitioner  to  have 
the  right,  without  regard  to  the  wishes  of  the  children,  to 
their  custody.  His  appointment  by  the  Court  as  guar- 
dian, gives  him  the  same  authority  over  the  persons  of 
Jiis  wards,  as  the  will  gave  to  the  guardians  in  the  case 
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above  cited.    The  petitioner  stands  in  the  same  situation,   M»r  Term, 
in  regard  to  the  custody  of  the  children,  as  a  father. — 

It  may  be  proper  to  notice  that  it  was  proved  that  the      Ca^ti* 
petitioner  and  his  wife  are,  in  every  respect,  fit  and  proper    Tn  Stat*. 
persons  to  have  the  care  of  the  children. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
render  judgment  that  the  appellee  deliver  up  the  bodies 
of  the  children  to  their  said  guardian.     Costs  here. 

Z.  Baird  and  V.  F.  Lane,  for  the  appellant. 

•/.  Petitt  and  S.  Huff,  for  the  appellee. 


Carter  v.  The  State. 

An  indictment  charging  the  defendant  of  murder  by  administering  poi- 
son, need  not  state  the  particular  poison  administered ;  and  if  it  do  so 
state,  it  will  not  be  necessary  that  the  proof  correspond. 

If  the  offence  is  punishable  by  a  single  statute  only,  and  the  conclusion  of 
the  indictment  is  against  the  statutes,  the  conclusion  will  be  considered 
good. 

The  Court  permitted  the  state  to  prove  that  it  was  the  popular  opinion  that 
ergot  would  produce  abortion.  The  evidence  showed  that  ergot  was  admi- 
nistered to  the  deceased  shortly  before  her  death.  Held,  that  the  fact 
proved  might  show  a  motive  for  administering  it,  and  the  intention  with 
which  it  was  done,  and  hence  was  admissible. 

Medical  books  are  not  admissible  as  evidence,  but  medical  men  may  give 
their' opinions  as  witnesses,  which  opinions  may,  in  a  measure,  be 
founded  on  the  contents  of  standard  medical  books  as  a  part  of  their 
general  knowledge. 

The  Court  instructed  the  jury  that  they  were  the  judges  of  the  law  and 
the  facts;  but  that  it  was  their  duty  to  believe  the  law  as  laid  down  by 
the  Court.    Held,  that  the  instruction  was  right. 

ERROR  to  the  Franklin  Circuit  Court.  Tuesday, 

Perkins,  J. — This  was  an  indictment  against  William         l  * 
Carter,  containing  two  counts.    The  first  charged  him 
with  the  murder  of  Manila  Bted.    The  second  charged 
him  with  administering  to  said  Marilla  "  divers  deadly  and 
noxious  drugs  and  poisons,  with  the  intent  then  and  there 

Vol.  II.— 78 
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May  Tern, 
1851,    -  Bland  v.  The  Statu. 

Bland 

The  Stats.  ^e  defendant  was  indicted  for  murder  in  the  first  degree.  The  jury 
2  606  found  him  guilty,  as  charged  in  the  indictment,  of  murder  in  the  first 

degree,  and  that  he  suffer  death,  Ac.  The  Court  rendered  judgment 
on  the  verdict.  Previously  to  the  day  named  for  his  execution,  the 
prisoner  made  his  escape,  and  was  afterwards  retaken  by  the  sheriff, 
and  kept  in  custody  until  the  then  next  term  of  the  Court,  at  which  term 
the  prisoner  was  again  brought  before  the  Court  by  the  sheriff,  and,  the 
fact  of  his  escape,  <fcc,  being  made  known,  the  Court  again  awarded  exe- 
cution against  him  on  the  former  judgment  Held,  that  there  was  no 
error  in  this. 

A  new  trial  is  rarely,  if  ever,  granted  on  account  of  newly-discovered 
evidence,  if  the  only  object  of  the  evidence  be  to  impeach  the  character 
of  a  witness. 

It  is  not  competent  for  a  prisoner  indicted  for  murder  to  give  in  evidence 
his  own  account  of  the  transaction,  related  immediately  after  it  occurred, 
though  no  third  person  was  present  when  the  homicide  was  committed. 

By  our  statute,  no  judgment  of  any  Court  of  record  can  be  set  aside  on 
motion,  unless  such  motion  be  made  at  the  term  at  which  such  judg- 
ment was  rendered. 

Ffidtf  ERROR  to  the  Greene  Circuit  Court. 

Blackford,  J. — This  was  an  indictment,  found  at  the 
September  term,  1850,  of  the  Greene  Circuit  Court,  against 
Hiram  Bland,  for  murder  in  the  first  degree.  The  person 
alleged  to  have  been  murdered  was  one  William  Walker. 
Plea,  not  guilty.  The  jury  found  the  defendant  guilty,  as 
charged  in  the  indictment,  of  murder  in  the  first  degree, 
and  that  he  suffer  death,  &c. 

The  defendant  moved  for  a  new  trial,  but  his  motion 
was  overruled.  The  Court  then,  at  said  September  term, 
1850,  rendered  judgment  on  the  verdict.  The  judgment 
was  to  the  following  effect :  That  the  defendant  be  taken 
to  the  place  of  execution  on  Friday,  the  15th  of  Novem- 
ber then  next  ensuing,  and  then  and  there,  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock  in 
the  afternoon  of  the  same  day,  be  hanged  by  the  neck 
until  he  be  dead. 

Previously  to  the  day  named  in  said  judgment  for  the 
defendant's  execution,  namely,  on  the  night  of  the  28th 
of  October,  1850,  the  defendant  broke  jail  and  made  his 
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4.  The  Court  also  permitted  medical  witnesses,  on  the   May  Term, 

part  of  the  state,  to  testify  as  to  the  effects  of  poisons 1— 

upon  the  human  system,  from  information  derived  from      0a^™ 
the  writings  of  standard  authors  on  the  subject.  To  Sta«. 

The  defendant  objected,  insisting  that  the  authors 
themselves  should  be  produced  as  witnesses,  or,  if  dead, 
that  then  their  books  should  be  read.  In  CoUierv.  Simp* 
son,  5  C.  &  P.  73,  it  is  held  that  medical  books  are  not 
admissible  evidence;  but  that  medical  men  may  give 
their  opinions  as  witnesses,  which  opinions  may,  in  4 
measure,  be  founded  oh  the  contents  of  standard  medi- 
cal books  as  a  part  of  their  general  knowledge.  1 
Greenl.  595,  n.  3. 

5.  The  Court  instructed  the  jury  that  they  were  the 
judges  of  the  law  and  the  facts ;  but  that  it  was  their 
duty  to  believe  the  law  to  be  as  laid  down  by  the  Court. 

Taken  all  together,  we  think  the  instruction  expresses 
the  law.  It  informs  the  jury  that  it  is  in  their  power  to 
find  a  general  verdict  of  guilty  or  not  guilty,  as  they 
please,  upon  the  whole  case,  and  at  the  same  time  admo- 
nishes them  that  duty  dictates  that  they  should  take  the 
law  from  the  Court.  It  is  unnecessary  for  us  to  enter 
upon  an  elaborate  argument  and  review  of  authorities  on 
this  question  to  vindicate  our  conclusion.  In  the  cases 
of  Pierce  v.  The  State,  13  N.  H.  R.,  and  Commonwealth 
v.  Porter,  10  Met.  262,  every  thing  is  said  upon  the  sub- 
ject that  needs  be  said,  and  the  whole  current  of  decision 
is  almost  unbroken  on  the  point.  The  authorities  are 
examined  in  the  cases  cited. 

6.  It  is  objected  that  the  verdict  of  guilty  was  not  jus- 
tified by  the  evidence. 

It  remains  but  to  consider  this  objection.  In  March, 
1849,  Henry  Reed,  then  the  husband  of  said  Manila,  left 
this  state  for  California,  leaving  behind  him,  residing  on 
Duck  creek  in  Franklin  county,  his  wife  and  four  children, 
the  oldest  about  seven  years,  and  the  youngest  about  one 
year  of  age.  Their  house  had  but  one  room  in  which 
the  family  ate  and  slept.  It  contained  three  ordinary 
beds  and  one  trundle  bed.    Five  weeks  after  Mr.  Reed's 
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Mar  Term,   departure,  Carter  commenced  boarding  with  Mrs.  Reed, 

and  was  her  only   boarder  till  the  first  of  September, 

0a*is»      when,  there  being  talk  about  them  in  the  neighborhood, 

Tn  State.  Mrs.  Reed  concluded  to  take  other  boarders  also.  Gar- 
rison and  HeUen  then  commenced  boarding  with  her. 
Garrison  says  he  was  there  three  weeks.  Saw  no  parti- 
cular intimacy  between  Carter  and  Mrs.  Reed;  Carter 
was  on  more  confidential  terms  with  her  than  witness 
was.  HeUen  says,  I  remained  there  till  the  Saturday  be- 
fore she  died.  Mrs.  Reed's  health  was  good  till  about 
three  weeks  before  her  death.  About  that  time,  I  came 
home  from  my  mill  on  one  occasion  near  midnight.  Soon 
after  I  went  to  bed  Mrs.  Reed  got  up,  went  out  of  the 
door,  and  vomited.  Next  morning  was  unable  to  prepare 
breakfast.  I  then  boarded  elsewhere  a  week.  When  I 
returned  she  was  well  and  doing  her  work;  her  mother 
had  been  there ;  I  heard  no  more  complaint  till  I  left 
finally  the  Saturday  night  before  she  died.  She  was  then 
in  good  health.  Carter  had  told  her  that  I  should  not 
remain ;  or,  if  I  did,  he  would  not.  She  told  me  after- 
wards, during  that  week,  that  she  could  not  board  me  any 
longer,  and  on  Saturday  night  I  settled  with  her  and 
quit.  When  I  left  there  was  no  one  about  the  house 
but  defendant,  Carter,  the  deceased,  and  her  children. 
Defendant  appeared  to  control  the  house.  I  never  saw 
any  great  intimacy  between  the  deceased  and  Carter,  or 
other  men.  She  was  pleased  to  have  Carter  as  a  boarder. 
He  was  kind  to  her ;  got  her  wood,  built  her  fires,  &c. 
I  generally  stayed  at  Laurel  from  Saturday  night  till  Mon- 
day or  Tuesday  morning. 

The  mother  of  deceased  testified  that  she  did  not  hear 
of  her  daughter's  sickness  till  she  heard  of  her  death; 
was  26  years  old;  always  in  good  health;  was  well  and 
hearty  when  her  father  died,  except  sore  throat,  the  effect 
of  cold,  which  she  soon  got  over,  and  was  always  hearty 
afterwards ;  had  sore  throat  when  she  had  cold ;  had  slight 
•ore  throat  and  sick  stomach  a  few  weeks  before  her  death. 
Witness  went 'to  see  her.  Witness  and  the  sisters  of  Mrs. 
Reed  lived  in  the  vicinity  of  deceased. 
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Mrs.  Fitzgerald  was  at  Mrs.  Reed's  house  at  sundown  the   May  Tenia, 
evening  before  she  died.    Her  face,  throat,  and  arms  were  . 


Carts* 
v. 


."broken  out;"  she  was  scratching  her  arms  and  throat; 
throat  was  red;  said  she  felt  as  she  did  when  her  father  Tn  Bta«. 
died,  when  she  had  the  scarlet  fever;  said  she  spit  nothing 
but  blood;  had  a  bowl  beside  her;  did  not  complain  of 
pain,  thirst,  or  vomiting;  looked  bad,  eyes  mixed;  witness 
thought  she  had  the  scarlet  fever.  Mrs.  Reed  said  she 
had  made  a  wash  for  her  throat  and  it  was  getting  bet- 
ter; did  not  want  a  doctor.  Going  home,  witness  saw 
Carter;  told  him  he  should  get  a  doctor  and  a  girl  for 
Mrs.  Reed;  he  said  she  would  not  let  him. 

Mr.  Wiggins  says  Mrs.  Reed  was  at  his  house  the  Mon- 
day, or  Tuesday  >  or  Wednesday  before  she  died;  heard  no 
complaint;  she  looked  well.  Carter  took  dinner  at  wit- 
ness's house  the  day  of  Mrs.  Reed's  death;  he  said  she 
was  very  sick;  had  been  sick  and  vomited  hard  on  Sun- 
day  morning;  had  helped  to  get  breakfast  one  morning 
afterwards ;  after  dinner,  Carter  went  in  the  direction  of 
Mrs.  Reed's . 

Jesse  Washburn  says,  Carter  called  me  in  as  I  was  pass- 
ing Mrs.  Reed's  house  in  the  afternoon  of  the  day  of  her 
death,  about  three  o'clock;  no  one  there  but  Carter •,  the 
deceased,  and  her  children;  Carter  said  she  was  dying; 
she  gasped  but  once  after  I  entered  the  house;  was  lying 
undressed  in  bed;  breast  bare,  hair  disheveled;  face  had 
marks  of  dirty  hands  upon  it;  room  unswept;  no  marks 
of  violence  upon  deceased;  Carter  said  she  had  com- 
plained of  sore  throat;  found  what  was  pronounced  arse- 
nic, and  also  ergot  on  a  shelf  in  open  cupboard  in  the 
room;  arsenic  was  in  two  white  papers,  open;  ergot  was 
in  a  white  paper  with  a  brown  paper  outside,  labelled  "  1 
oz.  ergot,"  tied,  but  open  at  one  end.  Spoke  to  Carter 
about  it  on  Saturday;  he  said  Mrs.  Reed  could  not  have 
brought  them  there,  he  thought  Hetien  must  have  done  it; 
declared  himself  ignorant  of  Mrs.  Reed's  condition  and  of 
the  medicines;  expressed  a  willingness  to  go  with  me 
and  learn  how  they  came  there;  said  he  had  given  Mrs. 
Reed  three  sugar-coated  pills  and  some  pennyroyal  tea, 
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May  T«rm,    which  vomited  her;  she  wanted  cold  water;  complained 

' of  sore  throat;  had  asked  him  to  get  breakfast  the  morn- 

°**rn      ing  she  died,  but  thought  she  would  be  well  enough  to  get 
Tbb  8ta«.    dinner.    Witness  asked  Carter  if  he  was  willing  deceased 
should  be  opened,  and  would  go  for  a  doctor;  he  ex- 
pressed a  willingness  and  went  for  doctor  Giffbrd. 

Dr.  Tennis  says,  Carter  came  for  me  to  attend  post  mor- 
tem examination  of  deceased;  came  for  Dr.  Gjfford  and 
myself;  said  I  was  sent  for,  as  it  was  suspected  by  some 
that  Mrs.  Reed  was  poisoned,  and  by  others  that  she  was 
*  in  the  family  way;  that  neither  was  true;  he  was  certain 

that  neither  was  true.  Several  times  on  the  road,  and 
again  when  we  arrived  at  the  house,  he  proposed  to  me, 
that  if  we  found  anything  wrong  he  would  give  me  10 
dollars  if  I  would  not  report  it;  he  did  not  distinguish 
whether  as  to  poison  or  pregnancy.  Said  I  would  also 
get  the  patronage  of  Mrs.  Reed's  numerous  relations  by 
doing  so.  His  manner  was  uneasy,  excited.  His  propo- 
sition was  rejected. 

Mrs.  Washburn  says,  saw  deceased  before  she  was  cold ; 
hair  down,  looked  as  full  as  in  health,  and  natural,  with 
the  exception  of  froth  at  her  mouth ;  Carter  said  she  had 
not  been  sick  much;  got  the  sore  throat  and  lay  down 
and  died;  witness  describes  arsenic  and  ergot  found  as 
Washburn  had  done ;  also,  saw  some  ergot  in  a  tin  cup, 
wet;  cup  had  been  nearly  filled  with  water,  but  had  none 
in  it  then;  Carter  protested  his  innocence  and  ignorance 
of  Mrs.  Reed's  pregnancy,  and  hoped  to  God  his  arm 
would  drop  off  if  he  brought  any  ergot  about  the  house; 
witness  threw  the  arsenic  into  the  fire  for  fear  of  some 
one  being  poisoned  with  it,  and  supposing  it  of  no  use. 

Mr.  MqffUt,  clerk  in  Hailtfs  drug-store,  says,  at  last  Fe- 
bruary term  of  Court  (the  month  in  which  Mrs.  Reed  de- 
ceased), I  sold  defendant,  Carter,  six  or  eight  ounces  of 
laudanum  and  one  ounce  of  ergot;  he  said  he  was  buy- 
ing them  for  a  midwife;  the  package  of  ergot  now  shown 
me  (having  been  proved  to  be  the  identical  one  found 
at  Mrs.  Reed's  at  her  death)  is  the  one  I  sold  Carter; 
it  then  contained  one  ounce,  and  was  labelled  "  1   at. 
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argot"    [When  found  it  contained  half  an  ounce,  at   **T  ****** 
proved.]  1851* 


Mr.  Taiwan,  clerk  in  his  brother's  drug-store,  about  0m^™ 
three  weeks  before  the  death  of  Mrs.  Reed,  one  cold,  wet,  Tn  Sun. 
night,  sold  Carter  arsenic,  thinks  half  an  ounce ;  put  it 
up  in  two  white  papers ;  .had  but  one  kind  of  wrapping 
paper;  Carter  put  them  in  his  pocket;  witness  asked  him 
what  he  wanted  with  arsenic;  he  said,  jocularly,  it  was 
none  of  my  (witness's)  business. 

Dr.  Tennis  says,  is  a  physician  of  between  three  and 
four  years'  practice;  was  at  Mrs.  Reed's  Friday,  March  1, 
1850,  the  day  after  her  decease;  was  called  to  examine 
her  body;  met  Doctors  Cain,  Conner,  and  McGuire.  Ap- 
pearance of  body  healthy ;  no  external  marks  of  disease, 
or  violence;  examined  stomach,  part  of  bowels,  mesen- 
teric glands,  and  uterus;  no  part  of  stomach  healthy; 
dark  splotches,  some  bright  red,  at  cardiac  orifice ;  further 
down,  dark,  color  of  coagulated  blood ;  inflamed,  con- 
tained about  a  quart  of  thick,  turbid,  dirty-looking  liquid, 
not  so  bright  as  brandy ;  ran  out  into  the  cavity  of  the 
abdomen;  womb  healthy,  and  contained  a  four  or  five 
months  foetus;  thinks  her  death  was  produced  by  arsenic; 
disease,  under  certain  circumstances,  might  have  produced 
such  a  condition;  could  never  find  such  a  stomach  in  so 
healthy  a  body;  cold  water  would  produce  congestion, 
not  corrosion ;  gastric  juice,  if  in  excess,  and  with  nothing 
else  to  act  upon,  might  act  slightly  upon  the  stomach;  I 
examined  the  duodenum,  part  of  small  intestines,  and 
mouth,  not  the  throat;  some  redness  at  mouth ;  little  dark- 
ness of  the  skin  under  the  eyes.  It  is  said  that  less  than 
two  grains  of  arsenic  will  produce  death  in  an  adult.  By 
a  chemical  test,  examination  might  have  been  more  con- 
clusive, but  I  was  satisfied. 

Doctor  Cain,  a  physician  of  six  or  or  eight  years'  prac- 
tice, says,  was  at  post  mortem  examination,  did  not  par- 
ticipate in  it;  there  was  no  emaciation  of  the  body; 
looked  as  if  Mrs.  Reed  died  in  good  health;  saw  the 
stomach  taken  out;  on  inner  surface  about  twelve 
splotches,  size  from  that  of  a  shot  to  that  of  a  dime; 
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May  Term,   inner  Burface  soft  and  of  a  brown  color,  not  the  state  of 

1851 

,    AO°*' —  health;  gastric  juice  might  possibly  produce  that  state, 
Oaetke      kut  thin)jfl  ft  wafl  produced  by  poison ;  arsenic  said  to  pro- 

Tn  Stats,  duce  these  effects ;  arsenic  produces  thirst,  vomiting, 
(sometimes  of  blood,)  sometimes  produces  eruptions. 
Mucous  membrane  was  injured ;  lower  portion  of  stomach 
partly  sloughed  off;  examination  was  not  properly  con- 
conducted  ;  blood  was  coagulated. 

Doctor  Conner  was  Reed's  family  physician ;  don't  know 
that  Mrs.  Reed  was  ever  sick  enough  to  call  a  physician ; 
enjoyed  good  health ;  was  above  medium  size  and  corpu- 
lent ;  saw  her  body  little  more  than  an  hour  after  her 
death;  looked  well,  no  marks  of  disease;  appearance 
natural,  body  rigid;  assisted  the  next  day  at  post  mortem 
examination;  no  change  in  her  external  appearance; 
stomach  seriously  diseased ;  mucous  coat  partly  destroy- 
ed ;  softened,  livid,  highly  inflamed,  splotched ;  that  part 
near  pyloric  orifice  mostly  disorganized;  foetus  four 
months  old;  womb  healthy;  state  of  stomach  did  not 
agree  with  other  appearances  of  health  ;  thinks  Mrs.  Reed 
came  to  her  death  by  a  corrosive  poison ;  stomach  con- 
tained a  good  deal  of  gas  and  dark  fluid ;  condition  was 
not  consistent  with  health  for  some  time  before  death;  a 
little  girl  said  mother  had  taken  pills;  arsenic  might 
affect  throat ;  can't  say  that  it  exhibits  eutward  appear- 
ance of  its  presence ;  thinks  gastric  juice  might  soften 
inner  coat  of  stomach  after  death ;  can  be  no  inflamma- 
tion after  death ;  saw  nothing  about  the  room  indicating 
vomiting  or  purging.  [Nor,  we  remark,  did  any  witness.] 
Doctors  Fosdick,  Wallace,  Peek,  Gilchrist,  all  concurred 
in  the  probability,  from  the  circumstances  revealed  in  the 
post  mortem  examination,  of  Mrs.  Reeds  death  having 
been  occasioned  by  poison.  All  who  were  asked  the 
question  agreed  that  ergot,  in  large  quantities,  is  a  poi- 
son, and  probably  an  abortive,  at  all  events,  in  persons 
predisposed  to  miscarriage.  All  concurred  that  the  post 
mortem  examination  in  this  case  was  not  conclusive  of 
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';  the  state  of  the  stomach  might  possibly  have  been   Ma7  Term, 
produced  by  something  else;  such,  also,  was  Doctor  Hay-  . 


Oabtkb. 


V. 


moruPs  testimony,  and  that  of  Doctor  Davis. 

Mr.  Washburn  says,  some  three  or  four  weeks  after  Tm  Statx. 
Mrs.  Reed  was  buried,  saw  her  body  taken  up  out  of  the 
grave ;  her  face  and  ear,  one  side,  were  red  and  fresh, 
more  so  than  persons  in  common  health ;  about  her  nose 
and  mouth  was  a  light  blue  mould;  doctors  then  took  out 
her  stomach,  and  I  took  it  to  professor  Stoddard,  of  Ox- 
ford, Ohio,  a  chemist.  It  was  proved  by  another  witness 
that  the  professor  had  left  for  the  East  before  this  trial. 

George  Berry  is  a  physician  of  sixteen  or  eighteen 
years'  practice;  ergot  is  administered  to  assist  in  expelling 
the  foBtus  from  the  womb,  and  the  placenta  after  the  birth 
of  the  child,  and  used  as  an  emmenagogue,  and  to  check 
internal  hemorrhages.  It  is  a  popular  notion  that  it  will 
produce  abortion.  Is  acquainted  with  the  properties  of 
arsenic ;  it  is  used  as  a  medicine,  and  administered  in- 
ternally as  a  tonic  and  alterative.  When  given  in  exces- 
sive quantities  it  produces  great  thirst,  nausea,  vomiting, 
(sometimes  of  blood,)  purging,  cold  clammy  sweats, 
darkness  around  the  eyes,  inflammation  of  the  whole 
alimentary  canal,  and  death.  These  symptoms  some- 
times vary,  all  of  them,  with  others,  occurring,  and  some- 
times only  a  part  of  them.  After  death,  the  whole  ali- 
mentary canal  generally  exhibits  evidences  of  inflamma- 
tion having  existed ;  the  mucous  membrane  of  the  sto- 
mach is  more  or  less  perforated  and  covered  with  red 
splotches  which  are  to  be  found  in  other  portions  of  the 
alimentary  canal,  especially  that  from  the  stomach  up- 
wards. There  have  been  cases  of  death  by  poison  from 
arsenic,  whete  the  stomach,  after  death,  exhibited  no 
traces  of  inflammation,  although  arsenic  was  found  in 
the  stomach ;  and  there  have  been  cases  where  death  re- 
sulted from  arsenic,  in  which  chemical  tests  did  not  give 
evidences  of  the  use  of  arsenic.  Slight  eruptions  upon 
the  skin  are  present  during  the  sickness,  but  will  not  be 
seen  after  death,  except  upon  very  close  examination. 
It  resembles  the  eruptions  of  miliary  fever.    The  color 
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May  Term,    0f  a  healthy  stomach  is  that  of  a  mixture  of  lightish  red 
'  _  and  white.    It  is  even  to  the  feel,  and  the  mucous  mem- 


Caster  brane  [B  0f  a  velvety  appearance,  without  any  portion  of 
Th«  Stat*,  it  being  destroyed.  Two  grains  of  arsenic  would  produce 
death.  It  is  quite  soluble  in  warm  water — not  so  much 
so  in  cold.  If  the  stomach  were  diseased,  the  gastric 
juice  would  corrode  after  death,  but  only  in  diseased 
parts.  Red  splotches,  I  think,  would  not  be  produced 
by  the  action  of  gastric  juice  on  the  stomach.  Arsenic 
is  a  powerful  antiseptic,  one  of  the  best  we  know  of  to 
preserve  animal  matter,  and  is  frequently  used  to  preserve 
corpses  from  putrefaction.  In  this  climate  there  is  a 
great  tendency  to  a  hasty  putrefaction  of  all  animal  mat- 
ter. Under  the  description  given  of  Mrs.  Reed's  body,  I 
know  of  no  disease,  or  other  cause  of  her  death,  so  like- 
ly as  that  she  died  of  arsenic — stomach  inflamed,  no 
emaciation,  three  or  four  weeks  after  death  face  of  lively 
appearance.  Such  appearance  not  consistent  with  death 
from  scarlet  fever;  it  would  exist  under  a  long  scarlet 
fever,  protracted  sore  throat,  &c,  running  into  the  ty- 
phoid form ;  not  less  than  fourteen  days  might  produce 
such  a  stomach.  In  simple  scarlet  fever,  party  might  get 
about,  have  a  relapse,  disease  run  into  the  typhoid  form, 
but  in  such  cases  there  would  be  a  running  from  the  ears, 
eyes,  and  nose ;  glands  about  the  neck  would  be  swollen. 
Scarlet  fever  usually  epidemic ;  rarely  goes  into  a  family 
without  more  than  one  taking  it;  are,  however,  spo- 
radic cases.  Children  more  apt  to  take  Bcarlet  fever; 
adults  rarely  do  so,  though  sometimes  do,  and  die  with  it; 
persons  of  full  habit  more  likely  to  die.  If  the  eruption 
in  this  fever  breaks  out,  it  continues  several  days,  and,  if 
patient  likely  to  die,  the  discoloration  turns  pale,  or  bluish, 
diarrhaea  sets  in,  and  would,  should  it  run  for  weeks,  show 
an  inflamed  and  diseased  stomach.  Eruption,  in  cases  of 
arsenic,  occurs,  very  often  suddenly  after  its  exhibition, 
but  generally  where  the  subject  lingers.  Corrosive  sub- 
limate would  produce  same  effect  in  stomach;  cold  water 
would  produce,  in  such  cases,  congestion,  not  inflamma- 
tion.  Arsenic  is  a  corrosive  poison ;  there  is  a  difference  of 
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opinion  in  the  books  about  this,  but  in  name  only.  A  pro-   May  Term, 

per  past  mortem  examination  would  be,  to  learn  what  me-  . _ — 

dicines  had  been  used ;  examine  the  house  for  poisons ;  0iJTia 
look  at  the  externals;  examine  all  the  internal  organs  and  The  State. 
viscera.  To  open  the  stomach  and  examine  it,  and  part- 
ly to  open  the  womb,  would  not  be  satisfactory.  A  phy- 
sician might  thus  satisfy  himself,  but  could  not  satisfy 
others.  An  analysis  of  the  contents  of  the  stomach  may 
fail  in  showing  it  when  there  is  sufficient  other  evidence 
of  poison ;  gastric  juice  strongest  in  healthy  subjects ; 
powers  of  digestion  strongest  when  but  little  fluid ;  pu- 
trefaction very  rapid  in  this  country,  especially  where 
death  happened  from  an  inflammatory  disease ;  in  some 
cases  arsenic  does  not  produce  vomiting;  small  doses  not 
so  likely  to  be  vomited  up  as  large ;  strong  healthy  per- 
son might  live  two  or  three  days  without  vomiting.  Eight 
or  ten  years  ago,  assisted  Dr.  Haymond  in  post  mortem 
examination  of  Mrs.  Butler,  who  was  taken  sick  one 
night  and  died  the  next.  She  was  about  five  months  gone 
with  child,  and  her  stomach  was  quite  much  inflamed 
and  diseased;  could  not  tell  what  produced  death;  there 
was  no  suspicion  of  poisoning;  she  was  a  woman  of 
general  good  health.  She  had  complained  some  time, 
but  as  she  was  in  the  family-way,  it  was  attributed  to 
that,  and  only  simple  medicines  given. 

Such  was  the  evidence,  substantially,  in  the  case.  We 
shall  not  extend  this  opinion  with  comments  upon  it. 
Nothing  that  we  could  say  wquld  add  to  or  diminish  the 
clearness  of  the  conviction  it  forces  upon  the  mind  of  the 
guilt  of  the  defendant  below.  The  facts  all  conspire  to 
support  the  hypothesis  that  Carter  administered,  or  fur- 
nished to  be  administered,  to  Mrs.  Reed,  ergot  and  arse- 
nic, with  an  illegal  purpose,  and  that  her  death  resulted 
in  consequence.  No  explanation,  no  accounting  for  the 
circumstances,  was  attempted  which  might  have  laid  the 
foundation  for  some  other  hypothesis  to  which  the  facts 
might  have  been  applied. 

We  have  here,  the  death  of  this  woman,  occurring  in 
an  unusual  manner ;  the  presumption  of  poison  raised 
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May  Ttrm,  by  the  post  mortem  examination ;  the  state  of  preserva- 
-  tion  of  the  body  at  its  exhumation  some  three  or  four 
weeks  after  burial ;  the  poisons  found  in  the  room  of  the 
deceased  in  open  papers ;  the  fact  that  they  were  procured 
by  Carter  but  a  short  time  previous ;  his  falsehoods  in  re* 
lation  to  them;  the  condition  of  the  woman;  Carter's  at- 
tempt to  bribe  the  physician;  the  circumstances  under 
which  Carter  and  this  woman  were  staying  together,  and 
others,  all  conspiring  to  one  conclusion — that  to  which  the 
jury  arrived. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Ryman  and  O.  Holland,  for  the  plaintiff. 

/.  D.  Howlandj  for  the  state. 


Lestex  v.  Bartlett. — In  Error. 

ASSUMPSIT  for  the  price  of  land  Hold.  Plea,  the  ge- 
neral issue.    Judgment  for  the  defendant. 

It  turned  out  upon  the  trial  that  the  contract  of  sale 
and  purchase  was  a  verbal  one;  that  no  part  of  the  con- 
sideration had  been  paid;  and  it  did  not  appear  that  pos- 
session had  been  taken.  The  seller,  however,  had  pro- 
posed and  tendered  a  deed  which  was  not  accepted  by 
the  purchaser. 

The  defendant  insists  that  he  is  not  bound  by  the  con- 
tract, under  the  statute  of  frauds,  while  the  plaintiff  con- 
tends that  the  deed  made  and  tendered  is  a  contract  in 
writing  within  that  statute ;  but  the  misfortune  of  this  lat- 
ter position  is,  that  it  is  not  signed  by  the  party  sought  to 
be  charged  in  this  suit,  and  hence  is  of  no  force  as  against 
said  party.  The  plaintiff's  position  has  nothing  to  rest 
on. 

The  judgment  is  affirmed  with  costs. 

G.  Holland,  for  the  plaintiff. 

/.  Ryman,  for  the  defendant. 


V. 

Wallace. 
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May  Tens, 

I  OKI 

Lidner  v.  Holmes  and  Wife. — In  Error.  : — 

THIS  was  an  application  by  a  guardian  of  infant  heirs 
to  the  Decatur  Probate  Court  for  an  order  for  the  sale  of 
a  portion  of  their  real  estate.  The  reasons  alleged  as 
requiring  the  sale  were,  the  indebtedness  of  the  heirs, 
and  a  benefit  to  their  estate  by  changing  the  overplus  in 
value  of  the  land  above  their  indebtedness  into  a  different 
investment.  The  mother  and  step-father  of  said  heirs 
appeared  and  resisted  the  application  for  the  sale.  The 
Probate  Court  ordered  the  sale.  A  writ  of  error  was 
taken  to  the  Circuit  Court.  That  Court  reversed  the 
order  of  the  Probate  Court.  Error  from  that  decision  to 
this  Court. 

The  question  has  been  in  the  Courts  below,  and  still 
is  in  this  Court,  entirely  upon  the  evidence.  It  appears 
that  the  heirs  are  in  debt  for  their  maintenance  and  for 
damages  recovered  by  their  mother  in  her  application  for 
dower,  out  of  her  husband  and  their  father's  estate,  but 
it  does  not  appear  that  payment  of  those  debts  is  being 
pressed,  and  it  is  shown  that  the  heirs  have  other  proper- 
ty than  that  asked  to  be  sold,  the  income  from  which  may 
pay  those  debts  in  a  reasonable  time,  and  the  sale  of 
which,  should  it  finally  become  necessary  to  sell  any, 
would  probably  be  more  to  their  advantage,  than  would 
the  sale  of  the  portion  now  sought  to  be  sold.  We  think 
the  decision  of  the  Circuit  Court  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

S.  C.  Scobey,  for  the  plaintiff. 

/.  Robinson,  for  the  defendant. 


Lee  v.  Wallace. — In  Error. 

ASSUMPSIT  upon  a  promissory  note.  Pleas — fail- 
ure of  consideration,  varying  the  statement  of  facts 
showing  the  failure.  Issues  of  fact.  Judgment  for  the 
plaintiff  below. 
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Mat  Term.       This  case  was  originally  decided  in  the  Court  below 

! —  for  the  defendant.    That  decision   was  reversed  in  this 

McOuuxhiqh  Coupt  at  ita  May  term)  184Q>  on  fae  ground  that  the  facte 

shown  in  the  defence  constituted  no  failure  of  considera- 
tion. See  Allen  v.  Lee,  Smith's  R.  12  (1).  On  the  return 
of  the  cause  to  the  Circuit  Court,  the  defendant  there 
asked  leave  to  file  two  additional  pleas.  Leave  was  re- 
fused. The  reason  why  it  was  deemed  necessary  to  file 
those  additional  pleas,  is  not  placed  upon  the  record ;  nor 
is  that  of  the  Circuit  Court  for  refusing  leave  to  file  them. 
We  are  simply  informed  that  leave  was  asked  and  re- 
fused, and  the  ground  for  asking  and  refusing  not  appear- 
ing of  record,  we  must  presume  the  decision  below  right. 

This  is  the  only  fact  distinguishing  the  case  at  present 
from  what  it  was  when  formerly  before  the  Court. 

The  judgment  below  is  affirmed  with' 5  per  cent,  dam* 
ages  and  costs. 

/.  Robinson  and  S.  C.  Scobey,  for  the  plaintiff. 

A.  Davison,  for  the  defendant. 

(1)  See  1  Garter's  lad.  R.  58. 


McCullough  v.  Robinson  and  Another. — On  Appeal. 

THIS  suit  was  brought  by  the  appellees  for  20  dollars 
as  a  lawyer's  fee.  The  appellant  had  sued  his  wife  for 
a  divorce,  but  the  suit  was  dismissed.  The  appellees 
were  attorneys  for  the  wife  in  the  said  suit;  and  they  now 
sued  the  husband  for  their  services  on  that  occasion. 

The  appellant  had  made  no  promise  on  the  subject  to 
the  appellees,  except  such  as  might  be  implied  from  the 
said  facts.    Judgment  below  against  the  appellant. 

It  appears  to  us  that  the  husband  was  not  liable,  in 
this  case,  to  the  claim  of  the  appellees. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c.    Costs  here. 

A.  Davison,  for  the  appellant. 

J.  Robinson,  for  the  appellees. 
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May  Term, 

Cole  and  Others  v.  Lockhart.  1 — 

OOLC 

The  defendants  gave  their  note  to  the  plaintiff  for  500  dollars,  payable  on  -  ,  y# 
the  19th  of  February;  and,  in  case  of  plaintiff's  death,  to  be  paid  to  her 
heirs,  and  if  not  paid  at  the  expiration  of  the  time,  the  interest  thereon 
to  be  paid  at  the  rate  of  10  per  cent,  per  annum.  The  facts  are  as  follow: 
The  defendants  applied  to  the  plaintiff  for  a  loan  of  500  dollars,  and  of- 
fered to  pay  interest  in  advance  at  the  rate  of  10  per  cent  The  plaintiff 
made  the  loan,  paying  the  defendants  450  dollars,  and  retaining  50  dol- 
lars for  advance  interest.  The  statute  of  1838  was  in  force  at  the  time. 
The  Court  calculated  interest  on  the  note  from  the  time  it  fell  due  at  the 
rate  of  10  per  cent,  per  annum,  and  included  it  in  the  judgment.  Held, 
that  the  note  was  not  usurious,  and  the  judgment  below  was  correct. 

APPEAL  from  the  Clark  Circuit  Court.  FridaI> 

Blackford,  J. — The  appellee,  in  1847,  brought  an  ac-      ** 
Hon  of  debt  against  the  appellants  on  a  promissory  note. 
The  note  is  as  follows : 

"  $500.  For  value  received,  we,  or  either  of  us,  pro- 
mise to  pay  to  Tabitha  Lockhart,  on  or  before  the  19th  of 
February,  1841,  the  sum  of  500  dollars,  lawful  money; 
and,  in  case  of  her  death,  to  be  paid  to  her  heirs ;  and  if 
not  paid  at  the  expiration  of  the  time,  the  interest  there- 
on to  be  paid  at  the  rate  of  10  per  cent,  per  annum;  as 
witness  our  hands  and  seals  this  19th  of  February,  1840. 
(Signed)  Cole  and  Parker,  John  C.  Parker,  Jefferson  Carr." 

There  are  some  payments  indorsed  on  the  note. 

The  declaration  is  in  the  usual  form.  Plea,  the  gene- 
ral issue. 

* 

The  cause  was  submitted  to  the  Court;  and  judgment 
rendered  for  the  plaintiff  for  the  sum  of  573  dollars  and 
32  cents. 

The  following  are  the  facts :  The  consideration  of  the 
note  was  as  follows :  The  said  Cole  and  Parker  applied 
to  the  plaintiff  for  a  loan  of  500  dollars,  and  offered  to 
pay  interest  in  advance  at  the  rate  of  10  percent. per  an- 
num. The  plaintiff  acceded  to  the  proposition  and  made 
the  loan  accordingly;  paying  said  Cole  and  Parker  450 
dollars,  and  retaining  50  dollars  for  advance  interest. 

The  Circuit  Court  calculated  interest  on  the  note  from 
the  time  it  fell  due  at  the  rate  of  10  per  cent,  per  annum9 
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]Uy  T«rm,    and  included  such  interest  in  their  judgment.    That  is 

! alleged  as  error,  on  the  ground  that  the  note  was  usuri- 

°^LB  ous,  and  that  therefore  no  interest  was,  under  the  statute 
of  1843,  recoverable. 

The  statute  of  1838,  which  was  in  force  when  the  note 
was  executed,  enacts  that  no  person  shall,  on  any  con- 
tract afterwards  made,  directly  or  indirectly,  take  or  re- 
ceive for  the  loan  of  money  above  the  rate  of  6  per  cent, 
per  annum,  unless  the  stipulation  to  pay  a  higher  rate  (not 
to  exceed  10  per  cent,  per  annum)  be  made  in  writing.  R. 
S.  1838,  p.  336. 

The  only  ground  relied  on  by  the  defendants  to  show 
the  note  to  be  usurious  is,  that  the  amount  of  the  legal 
interest  for  the  time  the  note  had  to  run  was  taken  in  ad- 
vance. 

The  authorities  are  not  uniform  as  to  the  question  in- 
volved in  this  cause.  In  a  very  early  case  under  the  sta- 
tutes of  Henry  the  8th,  and  of  Elizabeth,  the  Court  said 
that  "  if  the  lender  had  agreed  to  take  his  money  for  the 
forbearance,  instantly  when  he  lent  it,  that  had  made  the 
assurance  void."  Barnes  v.  Worlich,  Croke  James,  25. 
But  subsequently,  it  was  said  by  Justice  Blackstone  that, 
"under  the  statute  of  Anne,  interest  might  as  lawfully  be 
received  beforehand  for  forbearing  as,  after  the  term  is 
expired,  for  having  forborne ;  and  that  it  should  not  be 
reckoned  as  merely  a  loan  of  the  balance,  else,  every 
banker  in  London,  who  takes  5  per  cent,  for  discounting 
bills  would  be  guilty  of  usury.  For,  if  upon  discounting 
a  100/.  note  at  5  per  cent^  he  should  be  construed  to  lend 
only  05/.,  then,  at  the  end  of  the  time,  he  would  receive 
5/.  interest  for  the  loan  of  95/.  principal,  which  is  above 
the  legal  rate."  Lloyd  v.  Williams,  2  W.  Blacks.  R.  792. 
There  is  a  case  to  the  following  effect:  The  grantor  of 
an  annuity  having  agreed  with  the  grantee  to  redeem, 
drew  a  bill  of  exchange  for  5,000/.  for  three  years,  which 
the  grantee  discounted  in  the  following  manner :  he  took 
4,083/.  (to.  Sd.  as  the  amount  of  the  purchase-money  and 
arrears,  advanced  166/.  13*.  Ad.  to  the  grantor  in  cash, 
and  took  750/.  as  interest  for  three  years  upon  5,000/.    It 
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was  held  that  the  transaction  was  usurious.     Marsh  v.    May  Term, 

Martindale,  3  Bos.  &  Pull.  154.     In  the  last  cited  case, - — 

the  dicta  aforesaid  in  the  above  named  case  of  Barnes  v.  °L* 

Worlich,  are  recognized  as  law.  The  text-writers  state  the  Lockhabt. 
general  rule  to  be,  that  the  interest  cannot  be  taken  in 
advance,  but  that,  in  favor  of  trade,  an  exception  is  al- 
lowed in  discounting  bills  and  notes.  Chit,  on  Bills,  102. 
— Byles  on  Bills,  231 .— Comyn  on  Usury,  81  to  94.  There 
is,  however,  a  late  English  case  as  follows :  A  party  hav- 
ing applied  to  the  defendant  for  the  loan  of  a  sum  of 
6,700/.  for  twelve  months,  on  the  security  of  a  mortgage 
of  freehold  property,  the  defendant  refused  to  advance 
the  money  unless  the  borrower  would  give  him  a  promis- 
sory note  for  the  amount,  to  be  discounted  by  him  at  5/. 
per  cent.  This  the  borrower  agreed  to,  and  a  bond  and 
mortgage  were  given  for  6,700/.,  and  the  sum  of  6,365/., 
the  amount  of  the  note  minus  the  discount  and  charge  of 
preparing  the  securities,  was  paid  to  the  borrower.  An 
ejectment  having  been  brought  to  recover  possession  of 
the  premises,  on  the  ground  that  the  mortgage  was  inva- 
lid as  being  given  for  an  usurious  consideration,  the  jury 
found  that  the  primary  object  of  the  transaction  was  the 
discounting  of  the  note,  the  mortgage  being  only  a  col- 
lateral security  in  the  event  of  the  note  not  being  paid. 
It  was  held  that  the  transaction  was  not  usurious,  and 
that  the  mortgage  was  valid  independently  of  the  statutes 
of  William  4,  and  1,  2,  and  3  Victoria.  In  that  case,  no- 
thing is  said  about  the  lender  being  a  banker,  nor  does  it 
appear  from  the  facts  stated  that  the  discount  was  in  the 
ordinary  course  of  trade.  The  counsel  for  the  plaintiff 
contended,  that  as  the  transaction  had  no  reference  what- 
ever to  trade,  it  was  usurious  and  void,  and  he  relied  on 
the  above  mentioned  cases  of  Barnes  v.  Worlich  and 
Marsh  v.  Martindale.  But,  as  already  stated,  the  Court 
decided  against  him.  Lord  Abinger  said,  that  Barnes  v. 
Worlich  had  been  frequently  overruled.  Parke,  Baron, 
said,  "  there  is  no  doubt  that,  where  a  party  advancing 
money  takes  a  higher  rate  of  interest  than  the  law  allows, 
the  transaction  is  usurious,  and  taints  with  illegality  any 
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May  Term,   collateral  security  given  to  protect  it.    But  where  there 

- —  is  a  bona  fide  discounting  of  a  bill  of  exchange  or  pro- 

°"  missory  note,  (and  the  jury  by  their  verdict  find  that  to 
I*ccha»t.  have  been  the  real  transaction  between  these  parties,)  I 
think  that,  without  referring  at  all  to  the  modern  enact- 
ments on  the  subject  of  usury,  the  transaction  is  legal; 
and  as  the  discounting  of  the  note  was  a  fair  and  legal 
transaction,  the  collateral  security  given  to  protect  it  must 
be  equally  valid.  Here  the  jury  have  found  that  the  real 
object  of  the  parties  was  the  discounting  of  the  note,  and 
that  being  legal,  it  rendered  the  security  by  mortgage  also 
legal."  Doe  d.  Haughton  v.  King,  11  Mees.  &  Welsb.  333. 
The  Supreme  Court  of  the  United  States  has  decided  that 
the  taking  of  interest  in  advance  upon  the  discount  of 
notes,  in  the  usual  course  of  business  by  a  bank,  is  not 
usury.  Thornton  v.  The  Bank  of  Washington,  3  Peters,  1, 
40.  It  has  been  held  in  New  York,  that  the  taking  of  in- 
terest in  advance,  on  discounting  a  negotiable  note  by  a 
company  not  possessing  banking  powers,  does  not  render 
the  loan  usurious.  The  Utica  Insurance  Company  v.  Blood- 
good,  4  Wend.  652,  655.  It  is  held  in  Massachusetts,  that 
merely  discounting  the  interest,  at  the  time  of  making  a 
loan,  is  not  necessarily  usury.  It  might  be  evidence,  the 
Court  said,  of  a  design  to  evade  the  statute,  but  that  was 
a  question  for  the  jury.  Lyman  v.  Morse,  1  Pick.  295, 
note.  In  Virginia,  it  is  decided  that  when  a  private  indi- 
vidual discounts  commercial  paper,  and  deducts  the  inte- 
rest at  the  time  of  the  discount,  it  is  not  usury.  Parker 
v.  Cousins,  2  Grattan,  372.  There  is,  in  Illinois,  the  fol- 
lowing case :  McGill  borrowed  of  Ware  2,500  dollars  for 
five  years,  at  12  per  cent,  per  annum  interest,  payable 
in  advance,  for  which  he  executed  his  note.  After  deduct- 
ing 300  dollars,  the  interest  of  2,500  dollars  for  one  year 
at  12  per  cent.,  Ware  paid  him  2,200  dollars.  McGill, 
on  the  same  day,  executed  his  four  several  promissory 
notes  for  300  dollars  each,  the  yearly  interest  on  2,500 
dollars  at  12  per  cent,  payable  severally  one  year  in  ad- 
vance. It  was  held  that  this  contract  was  not  usurious. 
McGill  et  al.  v.  Ware,  4  Scammon,  21. 
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It  does  not  appear  that  the  respective  statutes,  upon   Mft7  TOTm» 

which  said  decisions  were  made,  differ  materially,  as  to '. — 

the  matter  in  question,  from  that  of  1838,  to  which  we  Y 

have  referred.  T"1  B**«- 

We  have  heretofore  decided  that,  under  said  statute  of 
1838,  where  an  insurance  company,  authorized  by  its 
charter  to  discount  or  loan  money,  had  discounted  a  pro- 
missory note  payable  one  hundred  and  eighty  days  after 
date,  the  contract  was  not  usurious  merely  because  the 
interest  was  taken  in  advance  when  the  note  was  execut- 
ed.    Haas  v.  Flint,  8  Blackf.  67. 

After  examining  the  above  cited  cases,  with  some  others 
on  the  subject,  we  have  come  to  the  conclusion  that  the 
taking  of  the  interest  in  advance,  in  the  case  before  us, 
did  not  necessarily  render  the  note  usurious.  The  Court, 
placed  in  the  situation  of  a  jury,  have  found  the  note  not 
to  be  usurious,  and  we  do  not  think  that  their  finding 
should  be  disturbed. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per 
cent,  damages  and  costs. 

R.  Crawford,  for  the  appellants. 

C.  Dewey,  for  the  appellee. 


Talbott  v.  The  State. — On  Appeal. 

INDICTMENT,  found  in  the  Jefferson  Circuit  Court  in 
March,  1850.  The  offence  charged  is  an  assault  and 
battery  with  intent  to  murder,  and  alleged  to  have  been 
committed  in  February,  1850.  Plea — not  guilty.  The 
cause  was  tried  in  said  Court  in  April,  1850.  Verdict, 
not  guilty  of  the  intent  to  murder,  but  guilty  of  the  as- 
sault and  battery.    Judgment  on  the  verdict. 

This  judgment  is  erroneous,  the  Court  having  no  juris 
diction.     Acts  of  1849,  p.  78.— Nelson  v    The  State  (1), 
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May  Term,    Smith  v.  The  State  (2),  The   State  v.  Lackey,  November 

1851,      tehn,  1850  (3). 

u»lb  rpke  jU(jgment  [s  reversed.     Cause  remanded,  dec. 

Mass**.  /.  X".  TroxeUy  for  the  appellant. 

Z>.  FFofflac*,  for  the  state. 

(1)  See  ante,  p.  249;  (2)  see  ante,  p.  251;  (3)  see  ante,  p.  285. 


Ruble  v.  M asset. 

No  formal  declaration  is  necessary  in  a  suit  before  a  justice  of  the 
peace. 

Where  a  precedent  condition  was  to  have  been  performed  by  the  plaintiff, 
but  its  performance  has  been  prevented  by  the  defendant,  such  preven- 
tion may  be  averred  as  an  excuse  for  the  non-performance. 

Friday,  ERROR  to  the  Wabash  Circuit  Court. 

Blackford,  J. — This  was  a  suit  brought  by  Tense  F. 
Massey  against  Thomas  Ruble.  The  suit  was  commenced 
on  the  30th  of  October,  1847,  before  a  justice  of  the 
peace.  A  bond,  of  which  the  following  is  the  substance, 
was  filed  as  the  cause  of  action : 

Whereas,  William  Ruble  has  been  arrested  and  is  now 
in  custody  at  the  suit  of  Tense  F.  Massey,  on  a  writ  of 
ne  exeat  for  the  sum  of  79  dollars  and  14  cents;  now, 
therefore,  I,  Thomas  Ruble,  acknowledge  myself  special 
bail  for  the  said  William  Ruble  in  the  said  action,  in  the 
sum  of  158  dollars  and  28  cents,  to  be  levied,  &c. 

The  condition  is,  that  said  William  Ruble  will  either 
pay  the  debt  mentioned  in  said  writ  of  ne  exeat  when  the 
same  shall  become  due,  or  that  he  will  appear  and 
answer  to  any  suit  which  may  be  brought  against  him 
for  the  same ;  and  if  judgment  shall  be  obtained  against 
him,  he  will  pay  the  amount  thereof,  or  render  his  body 
in  execution  for  the  same,  or  I  will  do  it  for  him.  Thomas 
Ruble,  [seal].    Taken  and   acknowledged  this  30th  of 
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October,  1847.     Samuel  Laremore,  justice  of  the  peace,   Ma7  T«"n, 
[seal].  185L 

The  justice  gave  judgment  for  the  plaintiff,  and  the       R™" 
defendant  appealed.  Mamjby. 

In  the  Circuit  Court,  the  defendant  pleaded  five  pleas 
in  bar. 

First.  Non  est  factum,  (not  sworn  to). 

Secondly.  That  there  was  no  judgment  in  favor  of  the 
plaintiff  against  said  William  Ruble  for  the  supposed 
debt,  &c. 

Thirdly.  That  no  suit  had  been  brought  against  said 
William  Ruble  for  the  recovery  of  said  debt,  &c. 

Fourthly.  No  consideration  for  the  bond  sued  on. 

Fifthly.  Payment  of  the  money  mentioned  in  the  con- 
dition of  said  bond. 

To  the  second  and  third  pleas,  respectively,  the  plain- 
tiff replied  that  long  before  the  debt  in  this  plea  men- 
tioned became  due  said  William  Ruble  left  the  Btate,  and 
never  afterwards  returned.    Verification. 

Replication  to  the  fourth  plea,  that  there  was  a  valu- 
able consideration,  &c. ;  and  to  the  fifth  plea,  that  the 
debt  had  not  been  paid. 

There  was  a  general  demurrer  to  the  replication  to  the 
second  plea,  but  the  demurrer  was  overruled. 

The  issues  of  fact  were  submitted  to  the  Court,  and 
judgment  rendered  for  the  plaintiff  for  79  dollars  and  14 
cents,  with  costs. 

This  suit  having  been  commenced  before  a  justice  of 
the  peace,  no  formal  declaration  was  necessary.  It  was 
sufficient  to  file  the  bond  of  the  defendant,  Thomas  Ruble, 
as  the  cause  of  action.  R.  S.  p.  870.  Had  a  declara- 
tion been  filed,  it  must  have  averred  (besides  the  non- 
payment of  William  Ruble's  debt)  that  judgment  for  the 
debt  had  been  obtained  against  William  Ruble,  and  that 
he  had  not  been  rendered  in  discharge ;  or  a  good  excuse 
for  the  want  of  such  averment  must  have  been  alleged. 
The  law  is  settled  that  where  a  precedent  condition  was 
to  have  been  performed  by  the  plaintiff,  but  its  perform- 
ance has  been  prevented  by  the  defendant,  such  preven- 
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May  Term,    tion  may  be  averred  as  an  excuse  for  the  non-perfonn- 

' ance.     Hotham  v.  The  East  India  Company,  1  T.  R.  638. — 

/  Rhodes       ^^  y    Wadham^  l  East>  619 

Thomas.  In  the  case  before  us,  the  replication  to  the  second 

plea,  by  alleging  William  Ruble's  departure  from  the 
state  before  his  debt  became  due,  and  his  continued  ab- 
sence afterwards,  showed  a  sufficient  excuse  for  the  want 
of  a  suit  and  judgment  against  him  for  the  debt,  which 
would  otherwise  have  been  necessary.  That  replication 
is  therefore  valid,  and  the  demurrer  to  it  was  correctly 
overruled. 

The  transcript  contains  all  the  evidence.  The  plain- 
tiff, on  the  trial,  introduced  the  bond  sued  on,  proof  of 
which  was  not  necessary,  the  plea  of  non  est  factum  not 
having  been  sworn  to.  R.  S.  p.  711.  William  Ruble?* 
departure  from  the  state  before  his  debt  to  the  plain- 
tiff became  due,  and  his  subsequent  absence,  were  proved. 
The  consideration  of  the  bond  was  sufficient.  The  debt, 
namely,  a  promissory  note  for  79  dollars  and  14  cents, 
due  from  William  Ruble  to  the  plaintiff,  was  proved, 
and  the  defendant  gave  no  evidence  under  the  plea  of 
payment.  There  can  be  no  doubt,  therefore,  but  that  the 
issues  of  fact  were  rightly  decided. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  L.  Jernegan,  for  the  plaintiff. 


2e  tussT 

m  421; 


Rhodes  and  Another  v.  Thomas. 

to  a  written  contract  not  under  seal  may,  after  its  execution,  dis- 
solve, or  waive,  or  discharge,  or  qualify,  the  contract  or  any  part  of  the 
same  by  a  new  verbal  contract,  and  such  waiving,  Ac.,  if  made  before 
breach,  will  be  a  good  defence  in  a  suit  on  the  contract. 

******  ERROR  to  the  Miami  Circuit  Court. 

Blackford,  J. — Thomas  brought  an  action  of  assumpsit 
against  Rhodes  and  Jackson  on  a  written  contract,  not  an- 
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der  seal,  made  on  the  2d  of  January,  1848.    The  sub-    Ma7  Ter», 

stance  of  the  contract  was,  that  the  defendants  were  to — 

furnish  the  plaintiff  with  water-power  and  machinery  to  £DM 
run  a  bowl-lathe  at  a  certain  place,  for  one  year  from  Thomas. 
the  1st  of  January y  1848,  whenever  there  should  be  a  sur- 
plus of  water,  &c,  and,  also,  to  furnish  the  plaintiff  with 
suitable  blocks  from  which  to  make  the* bowls.  The 
plaintiff  was  to  furnish  the  necessary  tools  for  carrying 
on  the  business,  make  the  bowls,  and  deliver  one-third  of 
them  to  the  defendants  when  finished. 

The  declaration  contains  a  general  allegation  of  per- 
formance by  the  plaintiff  of  all  things  on  his  part  to  be 
performed,  and  assigns  as  a  breach  on  the  part  of  the 
defendants,  that  the  blocks  were  not  furnished  for  a  cer- 
tain part  of  the  time  during  which  they  were  to  have 
been  furnished. 

The  defendants  pleaded  the  general  issue,  and  sis 
special  pleas  in  bar.  The  special  pleas,  except  the  sixth, 
led  to  issues  of  fact.  The  sixth  plea  was  demurred  to 
and  the  demurrer  sustained.  The  cause  was  tried,  and 
a  verdict  and  judgment  rendered  for  the  plaintiff. 

The  first  error  assigned  is,  that  the  demurrer  to  the 
sixth  plea  should  have  been  overruled.  The  substance 
of  that  plea  is,  that  on  the  2?th  of  January,  1848,  the 
parties  made  another  contract  relative  to  said  lathe,  by 
which,  from  that  time,  the  plaintiff  was  to  have  the  entire 
use  of  said  lathe  and  the  proceeds  of  the  furniture  he 
might  make  thereon,  and  the  use  of  the  surplus  water, 
free  of  charge ;  that,  in  consideration  thereof,  the  defend- 
ants were  released  by  the  plaintiff  from  furnishing  said 
blocks  in  pursuance  of  the  agreement ;  and  that,  during 
the  residue  of  the  time,  the  defendants  furnished  the 
blocks,  &c. 

There  can  be  no  doubt  but  that  this  plea  contains  a 
good  defence  to  the  action.  It  shows  a  performance,  as 
to  part  of  the  time,  of  the  promise  alleged  to  have  been 
broken,  and  a  discharge,  for  a  sufficient  consideration,  as 
to  the  residue  of  the  time.  The  circumstance  that  the 
original  contract  was  in  writing,  did  not  prevent  the  par- 
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May  Tern,   ties,  afterwards  and  before  the  breach,  from  dissolving, 

1 —  or  waiving,  or  discharging,  or  qualifying  the  contract,  or 

****  any  part  of  the  same,  by  a  new  verbal  contract.  Gross  v. 
Thoma*.  £0^  Nugent,  5  Barn.  &  Adolphus,  58.— Note  to  Mohan  et 
at.  v.  Sherman,  7  Blackf.  382.  Bnt  still,  though  the  plea 
contain  a  good  defence,  the  defendants  have  not  been  in- 
jured by  the  sustaining  of  the  demurrer  to  it.  The  gene- 
ral issue  was  pleaded,  and  the  matter  of  the  sixth  plea 
was  admissible  in  evidence  under  the  general  issue.  Mr. 
Chitty,  after  enumerating  a  great  many  defences,  which, 
previously  to  the  new  rules  of  pleading,  were  admissible 
in  evidence  under  non-assumpsit,  says — "  Hence  it  may 
be  collected  that  under  the  general  issue  any  matter 
which  showed  that  the  plaintiff  never  had  cause  of 
action,  might  be  given  in  evidence;  and  also  that  un- 
der that  plea  most  matters,  even  in  discharge  of  the 
action,  and  which  showed  that,  at  the  time  of  the  com* 
mencement  of  the  suit,  the  plaintiff  had  no  subsisting 
cause  of  action,  might  be  taken  advantage  of."  1  Chit, 
on  Plead.  478.  The  same  doctrine  is  stated  in  Gould  on 
Plead.  320  to  332.  That  being  the  law,  the  incorrect  de- 
cision as  to  the  sixth  plea  is  not  assignable  for  error 
under  the  statute  of  1843.  Shanklin  v.  Cooper,  8  Blackf. 
41. — Coheev.  Cooper,  id.  115. 

The  declaration  is  objected  to  on  the  ground  that  it 
does  not  aver  a  demand  of  the  blocks.  But  this  objec- 
tion is  not  tenable.  Without  stoping  to  inquire  whether 
such  a  demand  was  necessary  or  not,  it  is,  at  all  events, 
a  sufficient  answer  to  the  objection,  that  the  declaration 
contains  a  general  averment  of  performance  by  the 
plaintiff  of  all  things  on  his  part  to  be  performed.  If 
the  defendants  wished  a  more  specific  averment  as  to  any 
part  of  the  plaintiff's  duty,  they  should  have  demurred 
specially. 

It  is  also  assigned  for  error,  that  several  instructions 
to  the  jury,  asked  for  by  the  defendants,  and  which  were 
refused,  ought  to  have  been  given.  The  transcript  does 
not  contain  the  evidence,  and  we  must  therefore  presume 
that  the  instructions  were  rightly  refused.      Rogers  v. 
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Lamb,  3  Blackf.  155.— Marquis  v.  Rogers,  8  id.  118.— The    May  Term, 

State  v.  Beakmo,  id.  246.  1851' 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.        H^IT 

damages  and  costs.  Abamok. 

H.  J.  Shirk,  for  the  plaintiffs. 

A.  A.  Cole,  for  the  defendant. 


Hunt  v.  Adamson. — In  Error. 

THIS  was  action  of  debt  brought  by  Adamson  against 
Hunt,  in  the  Court  below,  upon  the  joint  promissory  note 
of  B.  and  M.  Hunt.  The  declaration  shows  that  an 
action  had  previously  been  brought  upon  said  note  against 
both  the  Hunts  ;  that  the  writ  was  returned  not  found  as 
to  B.  Hunt  and  served  upon  M.  Hunt ;  and  that  judgment 
was  rendered  against  him,  &c.  The  statute  authorizes  a 
plaintiff,  upon  a  return  of  not  found  being  suggested  upon 
the  record,  to  proceed  to  judgment  against  those  served, 
and  at  any  time  to  bring  suit  against  those  not  served. 
R.  S.  675,  s.  31.  Plea,  the  general  issue.  Judgment  for 
the  plaintiff. 

Per  Curiam. — We  think  the  plaintiff  was  bound  to 
prove,  under  the  issue,  the  matter  of  excuse  alleged  in 
the  declaration  for  suing  alone  one  of  the  makers  of  the 
joint  note.  The  production  of  the  note,  without  other 
evidence,  was  insufficient. 

The  judgment  is  reversed,  and  the  proceedings  back  to 
the  plea  set  aside,  with  costs.  Cause  remanded  for  fur- 
ther proceedings.     Costs  here. 

T.  J.  Sample,  for  the  plaintiff. 

D.  Kilgore,  for  the  defendant. 


Vol.  II.— 81 
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May  Term, 

- —  McNaughtdi  and  Others  v.  Lamb. 

MoNaughtut 

T. 

Lams.  Bill  in  chancery  against  heirs  to  set  aside  a  conveyance  of  land  made  by 
a  deceased  debtor  in  his  lifetime  for  fraud,  and  for  a  sale  of  the  land  for 
the  payment  of  debts.  Sale  decreed,  and  sheriff  ordered  to  bring  so 
much  of  the  proceeds  as  would  pay  the  decree  in  the  case  into  Court,  and 
to  pay  the  overplus  to  the  defendants.  Held,  that  the  decree  for  the  sale 
was  correct,  but  that  the  entire  proceeds  of  the  sale  in*  such  case  should 
be  paid  into  Court  to  be  distributed  among  creditors,  should  there  be 
such,  in  the  course  of  administration. 

J**k*  ERROR  to  the  Crawford  Circuit  Court. 

Perkins,  J. — Bill  in  chancery  against  heirs  to  set  aside 
a  conveyance  of  land,  made  by  a  deceased  debtor  in  his 
lifetime,  for  fraud,  and  for  a  sale  of  said  land  for  the 
payment  of  debts.  Sale  decreed,  and  the  sheriff  ordered 
to  bring  so  much  of  the  proceeds  as  would  pay  the  de- 
cree in  the  case  into  Court,  and  to  pay  the  overplus  to 
the  defendants. 

This  case  is  precisely  that  of  O'Brien  v.  Coulter,  2 
Blackf.  421,  and  a  decree  for  the  sale  of  the  land  was 
rightly  made.  But  Barton  et  at,  v.  Bryant  et  al.  in  this 
Court,  May  term,  1850,(1)  shows  that  the  proceeds  of  said 
sale,  even  to  the  amount  of  the  decree,  would  not  neces- 
sarily go  to  the  plaintiffs  in  the  bill,  and  that  the  over- 
plus would  not  necessarily  go  to  the  defendants  in  the 
decree ;  but  that  the  entire  proceeds  of  the  sale  should 
be  paid  into  Court  to  be  distributed  amongst  creditors, 
should  there  be  such,  in  the  course  of  administration. 

Per  Curiam  — The  decree  for  the  sale  of  the  whole 
land  is  affirmed  with  costs ;  the  balance  of  the  decree  is 
reversed,  and  ordered  to  be  so  modified  as  to  direct  the 
sheriff  to  pay  the  whole  of  the  proceeds  of  the  sale  be- 
yond costs  into  Court. 

C.  Dewey,  for  the  plaintiffs. 

J.  Morrison  and  S.  A.  Major,  for  the  defendant. 

(1)  Sec  ante,  p.  189. 
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May  Term, 

Muir  v.  Pousler  and  Another.  . 

Mux* 

v 
Bill  in  chancery.    The  complainants,  in  1842,  borrowed  of  the  defendant       Pousldl 

140  dollars,  and  gave  for  the  loan  their  prommissory  note,  payable  12 

months  after  date,  for  the  sum  of  215  dollars,  with  10  per  cent,  interest, 

if  not  paid  when  due.     The  complainants  assigned  to  the  defendant  a 

title-bond  as  a  security  for  the  payment  of  the  note.    They  tendered  to 

the  defendant  the  amount  of  said  loan,  with  the  lawful  interest  thereon, 

to-wit,  the  sum  of  172  dollars;  and  the  bill  states  that  "  they  have  ready 

in  Court  for  him  the  said  sum,  but  that  he  refused  and  still  refuses  to 

accept  the  same."    The  bill  states  the  note  to  be  usurious,  and  prays  for 

a  decree  that  the  defendant  receive  said  money,  brought  into  Court,  in 

satisfaction  of  said  note,  and  deliver  up  to  the  complainants  the  said 

note  and  title-bond.    Decree  in  conformity  with  the  prayer  of  the  bill. 

Held,  that  the  decree  was  right. 

ERROR  to  the  Ripley  Circuit  Court.  Tund**, 

Blackford,  J. — D.  and  A.  Pousler  filed  a  bill  in  chancery 
against  Muir.  The  bill  states  that  the  complainants,  in 
1842,  at,  &c,  borrowed  of  the  defendant  140  dollars,  and 
gave  for  the  loan  their  promissory  note  to  the  defendant, 
payable  12  months  after  date,  for  the  sum  of  215  dollars, 
with  10  per  cent,  interest,  if  not  paid  when  due ;  and  that 
the  complainants  assigned  to  the  defendant  a  certain  title- 
bond  as  a  security  for  the  payment  of  said  note.  The  bill 
further  states  that,  on,  &c.,  at,  &c,  the  complainants  ten- 
dered to  the  defendant  the  amount  of  said  loan,  with  the 
lawful  interest  thereon,  namely,  the  sum  of  172  dollars; 
which  sum  they  have  ready  in  Court  for  him,  but  that  he 
refused  and  still  refuses  to  accept  the  same.  The  bill 
also  states  the  said  note  to  be  usurious,  and  prays  for  a 
decree  that  the  defendant  receive  said  money,  brought 
into  Court,  in  satisfaction  of  said  note,  and  deliver  up  to 
the  complainants  the  said  note  and  title-bond. 

The  defendant  filed  his  answer  to  the  bill. 

The  said  note,  and  the  title-bond  with  the  assignment 
on  such  bond,  are  made  exhibits. 

Depositions  were  introduced  both  by  the  complainants 
and  the  defendant. 

The  Circuit  Court  rendered  a  decree  for  the  complain- 
ants, in  conformity  with  the  prayer  of  the  bill. 


G44 

May  Terra, 
1851. 

HUTTON 
T. 

Denton  » 


CASES  IN  THE  SUPREME  COURT 

We  are  inclined  to  believe  that  had  this  cause  been 
submitted  upon  the  bill  and  answer  alone,  the  decree 
would  have  been  right. 

The  depositions,  however,  put  the  case  beyond  all 
doubt.    The  case  stated  in  the  bill  is  very  clearly  proved. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

M.  G.  Brighty  for  the  appellant. 

J.  Dumontj  for  the  appellees. 


2   641 
164   87» 


Hutton  and  Another  v.  Denton. — On  Appeal. 

THIS  was  an  action  of  debt  brought  by  Denton  against 
Hutton  and  War  cup.  The  suit  was  founded  on  a  replevin- 
bond  executed  by  the  defendants,  which  bond  was  condi- 
tioned that,  said  Hutton  would  prosecute  the  replevin-suit 
to  effect,  and  return  the  property  replevied  if  such  return 
should  be  adjudged.  Breaches — first,  that  the  replevin- 
suit  was  not  prosecuted  with  effect ;  secondly,  that  the 
now  plaintiff  recovered  judgment  in  that  suit  for  a  return, 
but  that  no  return  had  been  made. 

Pleas — 1.  Nut  tiel  record  of  said  judgment;  2.  That 
said  judgment  was  obtained  by  fraud. 

Replication  to  the  first  plea,  that  there  is  such  record. 
General  demurrer  to  the  second  plea,  and  the  demurrer 
sustained. 

The  plaintiff  entered  a  nolle  prosequi  as  to  the  first 
breach. 

The  issue  on  the  first  plea  was  found  for  the  plaintiff; 
and  the  damages  were  assessed  at  55  dollars.  Judgment 
accordingly. 

The  judgment  was  afterwards  affirmed  by  this  Court; 
and  the  defendant  has  filed  a  petition  for  a  re-hearing. 

The  only  question  is  as  to  the  validity  of  the  second 
plea.  We  are  of  opinion  that  that  plea  is  insufficient 
If  the  judgment  mentioned  in  the  second  plea  was  ob- 
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tained  by  fraud,  the  defendant's  remedy  is  by  a  bill  in   May  Term, 
chancery.  1851' 

The  petition  for  a  re-hearing  is,  therefore,  overruled.       m^alPbm 

IlfSU  JUNTO 


OOMPAXT 

T. 
OOQUIUJUU). 


The  Indiana  Mutual  Fire  Insurance  Company  v.  Coquil- 

lard  and  Another. 

A  policy  of  insurance  of  a  building  against  destruction  by  lire,  given  by 
the  Indiana  Mutual  Fire  Insurance  Company,  is  rendered  void,  and  the 
lien  of  the  company  on  the  building  is  lost,  by  a  sale  or  mortgage  of  the 
property  by  the  assured;  but,  though  the  lien  be  so  annulled,  still  the 
assured  is  personally  liable  on  the  premium  note  until  an  actual  surren- 
der of  the  policy  to  the  company  and  the  payment  of  all  assessments 
against  him  for  losses  sustained  by  the  company  before  the  surrender. 

ERROR  to  the  St.  Joseph  Circuit  Court.  5^****' 

Blackford,  J. — This  was  an  action  of  assumpsit  com- 
menced in  March,  1846,  by  the  Indiana  Mutual  Fire  Insu- 
rance Company  against  CoquiUard  and  Smith.  The  de- 
claration contains  two  counts. 

The  first  count  alleges  that  the  defendants,  on  the  3d 
of  February,  1838,  made  their  promissory  note  to  the 
plaintiff  for  the  sum  of  584  dollars  and  10  cents,  payable 
in  such  portions  and  at  such  times  as  the  directors  of  die 
plaintiff  might  direct;  that  the  said  directors,  on  the  25th 
of  August,  1843,  ordered  an  assessment  of  40  dollars  and 
89  cents  on  said  note ;  that  due  notice  of  the  assessment 
was  published;  but  that  the  defendants  have  not  paid, 
&c. 

The  second  count  is  on  the  same  note.  It  alleges 
that,  on  the  0th  of  September,  1844,  another  assessment  of 
27  dollars  and  74  cents  was  made  on  said  note;  that  due 
notice  of  the  last-mentioned  assessment  had  been  pub- 
lished ;  but  that  the  defendant  had  not  paid,  &c. 

The  defendants  appeared  to  the  suit,  and  CoquiUard 
pleaded  non-assumpsit. 

At  the  March  term,  1846,  the  parties  submitted  the 
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May  Term,   cause  to  the  Court,  and  judgment  was  rendered  for  the 
1861 '       plaintiff  for  7  dollars  and  78  cents,  with  costs. 


M™™*^      The  Plaintiff  telow  is  the  plaintiff  in  error. 

Imnuiros         At  the  trial,  the  plaintiff  introduced  in   evidence  the 

T.  note  sued  on,  and  proved  the  assessment  as  described  in 

Ooquillaad.  the  counts  respectively.  The  due  publication  of  the  no- 
tice mentioned  in  the  second  count  was  also  proved.  The 
defendants  proved  that  the  plaintiff,  at  the  October  term, 
1842,  had  recovered  judgment  against  them  for  129  dol- 
lars and  92  cents,  being  the  amount  of  two  assessments 
on  said  note.  The  defendants  also,  in  order  to  lessen 
the  amount  to  be  recovered,  gave  in  evidence  a  deed  of 
conveyance  executed  by  said  Coqufflard  and  his  wife  to 
John  D.  Defrees,  for  nine-tenths  of  the  property  insured 
by  the  policy  named  in  said  note.  That  deed  was  exe- 
cuted before  either  of  the  assessments  described  in  the 
declaration  was  made,  namely,  on  the  12th  of  November, 
1841. 

The  only  question  in  the  cause  is,  whether  the  said 
deed  of  conveyance  had  any  effect  upon  the  personal  lia- 
bility of  the  defendants  arising  from  the  payment  of  the 
note  before  us.  And  we  are  of  opinion  that  it  had  not. 
The  defendants  continued,  notwithstanding  said  deed  of 
conveyance,  personally  liable  on  the  note  until  the  actual 
surrender  to  the  plaintiff  of  the  said  policy.  M-  Culloch 
v.  The  Indiana  Mutual  hire  Ins.  Co.,  8  Blackf.  50.  In  the 
case  now  under  consideration,  it  does  not  appear  that 
there  had  been  any  surrender  of  the  policy. 

Per  Curiam. — The  judgment  is  reversed,  and  the  pro- 
ceedings subsequent  to  the  submission  of  the  cause  in- 
clusive set  aside.     Cause  remanded  for  further  proceed- 
ings.    Costs  here. 
/.  L.  Jernegan,  for  the  plaintiff. 
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Dos  on  the  Demise  of  The  Trustees  of  the  Baptist  Church  - 

and  Others  v.  The  Trustees  of  the  Methodist  Episcopal        ^ipp 
Church,  at  Covington. — In  Error.  Brow*. 

EJECTMENT  for  certain  real  estate  in  Covington. 
Plea — not  guilty.  Verdict  and  judgment  for  the  defend- 
ant. 

At  the  trial,  the  plaintiff's  lessors,  who  claimed  under 
the  board  of  commissioners  of  Fountain  county,  offered 
in  evidence  the  record  of  a  conveyance  for  certain  real 
estate,  including  the  locus  in  quo,  from  one  Coleman  to  the 
board  of  justices  of  said  county.  The  evidence  was  ob- 
jected to,  and  the  objection  sustained. 

We  think  this  deed  was  admissible  in  evidence  as  a 
link  in  the  chain  of  the  plaintiff's  title. 

The  judgment  is  reversed,  and  the  verdict  set  aside 
with  costs.  Cause  remanded  for  further  proceedings. 
Costs  here. 

G.  Lawson,  for  the  plaintiff. 

W.  H.  Mallory,  for  the  defendants. 


Sttpp  and  Another  v.  Brown. 

If  the  time  limited  by  statute  for  commencing  a  suit  expire  while  the 
statute  is  in  force  and  before  the  suit  is  brought,  the  right  to  bring  the 
suit  is  barred;  and  no  subsequent  statute  can  renew  that  right. 

The  statute  of  limitations  of  1843  operates  retrospectively  on  contracts 
made  before  it  came  into  force. 

ERROR  to  the  Marion  Circuit  Court.  Wednuday, 

Smith,  J. — In  March,  1848,  the  plaintiffs  in  error  sued    uy 

out  a  writ  of  scire  facias  to  revive  a  judgment  rendered 

by  a  justice  of  the  peace  in  July,  1837. 

On  appeal,  in  the  Circuit  Court,  the  plaintiffs  amended 

the  scire  facias,  upon  leave  granted  them  to  do  so,  and 
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May  Term,   the  defendant  filed  four  pleas.    The  plaintiffs  demurred 

*°  to  the  first  and  fourth  pleas,  but  the  demurrers  were  over- 

finw       ruled,  and  the  defendant  had  judgment  thereupon. 

Bunnr.  The  first  plea  was,  that  the  action  was  not  commenced 

at  any  time  within  six  years  next  after  the  rendition  of 

the  judgment  in  the  scire  facias  mentioned. 

Under  the  limitation  act  contained  in  the  Revised 
Statutes,  chapter  40,  b.  101,  all  actions  upon  judgments 
rendered  by  justices  of  the  peace  were  required  to  be 
commenced  within  six  years.  But,  by  an  act  of  the  legis- 
lature passed  in  January,  1846,  the  limitation  act  in  the 
Revised  Statutes,  so  far  as  it  relates  to  actions  upon 
judgments  rendered  by  justices  of  the  peace,  was  re- 
pealed. 

It  is  contended  that  the  plea  was  bad,  because  die 
statute  upon  which  it  was  founded  had  been  repealed. 
But  the  answer  to  this  is,  that  more  than  six  yean  had 
elapsed  after  the  rendition  of  the  judgment  before  the 
repealing  act  of  1846  was  passed.  The  action  was, 
therefore,  barred  while  the  statute  of  limitations  of  1848 
was  in  force,  and  no  subsequent  statute  could  renew  the 
defendant's  liability.  This  point  was  decided  in  McKin- 
ney  v.  Springer,  8  Blackf.  506.  It  has  also  been  decided 
heretofore  by  this  Court  that  the  statute  of  limitations  of 
1843  operated  retrospectively  on  contracts  made  before  it 
came  into  force.  Winston  v.  McCorrmck,  Ind.  R.  8  (1). — 
Prichard  v.  Spencer,  at  this  term  (2). 

We  are  of  opinion,  therefore,  that  the  first  plea  was 
good ;  and,  being  a  bar  to  the  action,  the  defendant  was 
entitled  to  a  judgment. 

It  is  also  contended  that  the  Circuit  Court  erred  in 
permitting  the  defendant  to  plead  to  the  scire  facias  in 
that  Court,  without  payment  of,  or  a  judgment  against 
him  for  the  costs.  The  statute  authorises  either  party 
to  amend  or  file  additional  pleadings,  "on  the  payment 
of  such  costs  as  the  Court  may  direct."  In  this  case  no 
bill  of  exceptions  was  taken  showing  that  the  plaintiff 
objected  to  the  pleas  being  filed ;  and  we  are  not  inform- 
ed upon  what  terms,  or  for  what  reasons,  the  Court  per- 


Doe 
v. 
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tfiitted  the  pleadings  to  be  altered.    There  is  a  statement   **J  Term> 
by  the  clerk  that  the  plaintiff  moved  the  Court  to  render  - 
judgment  against  the  defendant  for  the  costs  of  filing  his 
pleas,  which  motion  was  overruled,  but  that  statement  is 
no  part  of  the  record.    We  think  there  is  no  error  shown 
in  this  part  of  the  proceedings. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  L.  WalpoUy  for  the  plaintiffs. 

A.  G.  Porter^  for  the  defendant 

(1)  See  1  Carter's  Ind.  R.  56. 

(2)  See  ante,  p.  486. 


Doe  on  the  Demise  of  Pieece  t?.  Sweetseb. 

Ejectment.  The  lessor  of  the  plaintiff  claimed  title  under  a  deed  from  the 
original  patentee,  the  defendant  claimed  under  a  sale  for  taxes.  The 
land  was  assessed,  for  the  year  1843,  as  the  property  of  the  patentee,  and 
returned  delinquent  for  non-payment  of  taxes  assessed  for  that  yeax. 
The  delinquent  list  was  recorded  October  33,  1844,  The  auditor  com- 
menced making  out  the  list  on  October  1st,  and  gave  as  a  reason  why  it 
was  not  completed  before  the  23d,  that  it  could  not  be  made  out  sooner, 
^he  recorded  certificate  of  the  auditor  was  read  in  evidence,  which  stat- 
ed that  he  wrote  three  copies  of  the  delinquent  list  and  notice;  that  he 
put  up  one  at  the  court-house  door,  and  handed  the  other  two  to  the  she- 
riff requesting  him  to  put  up  one  in  each  of  the  remaining  commission- 
er's districts;  and  that  said  advertisements  were  put  up  publicly  more 
than  four  weeks  prior  to  the  first  Monday  in  January,  1845.  JSfo  pa- 
per was  published  in  the -county.  Held,  that,  as  a  reasen  was  assigned 
for  the  delay  in  making  out  the  list  and  notice,  the  jury  might  have 
found  from  the  evidence  that  the"y  were  prepared  for  publication  within 
a  reasonable  time  after  the  day  named  m  the  statute.  Held,  also,  that 
the  certificate  did  net  show  that  the  vequisite  notice  was  given,  and 
-therefore  the  sale  was  void. 

APPEAL  from  the  Grant.  Circuit  Court  Wednesday 

Smith,  J. — Ejectment  by  the  appellant  against  the  ap-  JtUy  ** 

pellee.    Judgment  for  the  defendant  below. 

The  lessor  of  the  plaintiff  claimed  title  under  a  deed 

from  one  Nixon,  the  original  patentee . 

Vol.  II.— 82 
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May  Tern,       The  defendant  below,  Sweetser,  claimed  under  a  Bale 

1851.       .     . 
—  for  taxes. 

D^s  It  appears  by  the  evidence  that  the  premises  in  contro- 

Sweetbk*.  versy  were  assessed,  for  the  year  1843,  as  the  property  of 
Nixon,  and  were  included  in  the  list  of  lands  returned  de- 
linquent for  the  non-payment  of  the  taxes  assessed  for 
that  year. 

The  delinquent  list,  as  appears  by  the  certificate  of  the 
county  auditor,  was  recorded  on  the  23d  of  October,  1844. 
The  auditor,  who  was  examined  as  a  witness,  stated  that 
he  commenced  making  out  the  delinquent  list  on  the  1st 
of  October,  and  gave  as  a  reason  why  it  was  not  com- 
pleted before  the  23d,  that  it  could  not  be  made  out  sooner. 

This  certificate  was  objected  to,  because  the  statute  re- 
quires the  delinquent  list  to  be  made  out  and  recorded  on 
the  1st  of  October,  and  a  copy  of  such  list,  with  the  no- 
tice of  sale,  to  be  published  immediately  thereafter.  R. 
S.  p.  224. 

In  the  case  of  Doe  v.  Flagler,  Ind.  R.  404  (1),  it  was 
held  by  this  Court,  that  a  publication  of  the  delinquent 
Kst  and  notice  of  sale  made  on  the  20th  of  November,  no 
reason  being  given  for  the  delay,  was  not  a  sufficient  com- 
pliance with  the  statute.  That  decision  was  based  upon 
the  ground  that  the  law  required  the  list  and  notice  to  be 
published  as  soon  after  the  1st  day  of  October  as  such 
publication  could  reasonably  be  made.  In  the  present 
case  there  was  a  reason  assigned  for  the  delay,  and  we 
think  a  jury,  or  the  Court  acting  in  the  capacity  of  a  jury, 
might  have  found,  from  the  evidence  given,  that  the  list 
and  notice  were  prepared  for  publication  within  a  reason- 
able time  after  the  day  named  in  the  statute. 

By  section  90,  c.  12,  R.  S.,  the  auditor  is  required  to 
publish  the  delinquent  list  and  notice  of  sale,  "  in  some 
newspaper  having  general  circulation  in  his  county,  if  any 
there  be;"  and  by  an  act  passed  in  1844,  (Acts  of  1844, 
p.  1 10,)  it  is  provided  that  the  delinquent  list  shall  be  pub- 
lished by  posting  up  a  copy  thereof,  "  in  each  county  com- 
missioner's district,  unless  the  same  can  be  published  n 
the  proper  newspaper  in  such  counties  where  printed 
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notice  is  now  required  by  law ,"  for  a  certain  specified   May  Term 
sum.  '. — 

In  this  case  the  defendant  gave  in  evidence  the  follow-        D°E 
ing  certificate  of  the  county  auditor :  Swestsw 

"  October  23d,  1844.  I,  John  Gilbert,  auditor  of  Grant 
county,  do  hereby  certify  that  I  wrote  three  copies  of  the 
foregoing  delinquent  list  and  notice;  that  I  put  up  one  of 
the  same  on  the  court-house  door,  and  handed  the  other 
two  to  the  sheriff,  requesting  him  to  put  up  one  in  each 
of  the  remaining  commissioner's  districts  in  Grant  county. 
I  further  certify  that  said  advertisements  were  put  up  pub- 
licly, more  than  four  weeks  prior  to  the  1st  Monday  of 
January,  1845.    John  Gilbert,  Auditor  of  Grant  county." 

This  certificate  was  read  from  the  record  which  the  au- 
ditor is  required  to  make,  and  it  was  proved  that  there 
was  no  newspaper  published  in  the  county  of  Grant.  But 
the  certificate  does  not  prove  that  the  publication  was 
made  in  the  manner  required  by  the  act  of  1844.  It  is 
not,  perhaps,  a  necessary  conclusion  from  the  single  fact 
that  no  newspaper  was  published  in  the  county  of  Grant, 
that  there  was  none  having  a  general  circulation  in  that 
county ;  but,  passing  by  the  question  which  might  be  sug- 
gested as  to  this  point,  the  certificate  does  not  state  that 
the  copies  made  by  the  auditor  were  posted  in  the  proper 
places,  that  is,  one  in  each  county  commissioner's  district! 
even  supposing  that  the  last  clause  can  be  understood  to 
certify  that  the  sheriff  did  post  the  notices  handed  to  him. 
Giving  the  certificate  the  most  liberal  construction  of 
which  it  is  susceptible,  it  only  states  that  the  auditor  put 
up  one  copy  on  the  court-house  door,  and  that  the  others 
were  put  up  publicly.  This  does  not  show  that  the  requi- 
site notice  was  given,  and  there  is,  consequently,  a  fatal 
defect  in  the  proof  necessary  to  establish  the  validity  of 
the  sale. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

/.  Brownlee,  for  the  appellant. 

D.  Kilgore,  for  the  appellee. 

H)Sm1  darter1*  Ind.  R.  543 
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Johnson 

v*. 

The  Stats. 


Johnson  v.  The  State. 

The  Court  may  order  the  defendant's  witnesses  to  be  removed  out  of  the 
hearing  of  the  evidence  for  the  prosecution. 

By  the  statute  in  force  previously  to  1843,  a  person  who  was  convicted  of 
the  crime  of  forgery  was  not  rendered  infamous,  and  the  provisions  of 
the  R.  S.  of  1843,  apply  only  to  subsequent  convictions  for  that  crima 

In  prosecutions,  persons  of  skill  can  be  called  in  to  testify  as  to  the  genu- 
ineness of  any  bank  note,  Ac.  It  is  not  necessary  that  they  should  tes- 
tify to  the  genuineness  of  the  signatures. 

An  accomplice  is  a  competent  witness. 


Wedne&dmy, 
July  9. 


ft  (Sfi» 
100    474. 


ERROR  to  the  Switzerland  Circuit  Court. 

Blackford,  J. — This  was  an  indictment,  found  at  the 
March  term,  1851,  of  the  Jefferson  Circuit  Court,  against 
John  Johnson.  The  venue  was  afterwards  changed  to  Swit- 
zerland county. 

The  indictment  charges  that  the  defendant,  on  the  15th 
of  November,  1850,  at,  &c.,  did,  unlawfully  and  felonious- 
ly, barter  and  sell  to  one  Almon  R.  Baldwin,  one  counter- 
feit bank  note,  purporting  to  be  issued  by  the  bank  of 
Kentucky,  &c,  with  intent  to  have  said  note  put  in  circu- 
lation, he,  the  defendant,  knowing  the  same  to  be  coun- 
terfeit, &c. 

Plea — not  guilty.  Verdict  for  the  state.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict. 

The  first  error  assigned  is,  that  the  Court,  on  the  plain- 
tiff's motion,  ordered  the  defendant's  witnesses  to  be  re- 
moved out  of  the  hearing  of  the  evidence  for  the  prose- 
cution. We  do  not  consider  this  order  objectionable; 
and  there  is  an  express  authority  in  its  favor.  Southey  v. 
Nash,  7  Carr.  and  Payne,  632. 

The  second  error  assigned  is,  that  Baldwin,  the  person 
named  in  the  indictment,  was  admitted  as  a  witness  for 
the  state.  The  defendant  objected  to  the  competency  of 
this  witness  on  the  ground  that  he  had  been  convicted,  in 
1842,  in  the  state  of  Louisiana,  of  the  crime  of  forgery. 
The  Court  overruled  the  objection,  and  we  think  correctly. 
The  statute  on  the  subject  in  force  previously  to  1843 
was,  that  every  person  who  might  thereafter  be  convicted 
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of  murder,  treason,  rape,  arson,  manstealing,  or  peijury,   May  Term, 
should,  after  such  conviction,  be  deemed  infamous,  and 


be  incapable  of  giving  evidence  in  any  Court  of  justice.  Jo^wolf 
R.  S.  1838,  p.  79.  As  forgery  was  not  included  in  that  Th»  Staw. 
list,  a  person  was  not,  by  a  conviction  of  that  crime,  ren- 
dered infamous,  it  being  a  maxim  that  ezpressio  uniu»  est 
exclusio  alterius.  There  are  two  statutory  provisions, 
enacted  in  1843,  relative  to  the  question  before  us.  The 
first  is  as  follows :  "  That  no  person  duly  convicted,  &c,  of 
a  crime  in  this  or  any  other  state,  declared  by  the  law  of 
this  state  to  be  infamous,  shall  be  admitted  as  a  compe- 
tent witness  on  the  trial  of  any  cause,"  &c.  R.  S.  p. 
719.  The  following  is  the  other  provision:  "Every  per- 
son, who  may  be  hereafter  convicted  of  the  crimes  of 
treason,  murder,  rape,  arson,  burglary,  robbery,  man- 
stealing,  forgery,  or  willful  and  corrupt  perjury,  shall, 
ever  after  such  conviction,  be  deemed  infamous,  and  shall 
be  incapable  of  holding  any  office,  &c,  or  giving  evi- 
dence in  any  Court  of  justice."  R.  S.  p.  999.  We  con- 
sider those  provisions  to  apply  only  to  subsequent  con- 
victions for  forgery.  The  present  witness,  having  been 
convicted  previously  to  the  taking  effect  of  those  provi- 
sions, is  not  affected  by  them. 

It  is  also  assigned  for  error,  that  the  witnesses  examin- 
ed by  the  state  to  prove  the  bank  note  described  in  the 
indictment  to  be  a  counterfeit,  did  not  testify  as  to 
the  signatures  to  the  note.  There  were  four  witnesses 
having  skill  in  regard  to  counterfeit  bank  notes,  examin- 
ed by  the  state.  One  of  them  said  that  he  thought  the 
bill  in  question  a  counterfeit,  and  that  he  judged  by  the 
general  appearance  of  the  bill,  by  the  impression  made 
by  the  plate,  and  also  by  the  signatures.  The  three 
others  said  they  judged  entirely  by  the  impression  made 
by  the  plate  on  the  face  of  the  bill,  and  by  the  general 
appearance  of  the  bill,  not  by  the  signnture  of  the 
cashier  or  president;  that  they  were  not  acquainted  with 
their  handwriting;  that  they  thought  the  bill  in  question 
counterfeit,  and  stated  as  a  mark  that  the  eyes  in  the 
engraved  heads  on  this  bill  were  not  as  good  as  the 
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genuine  bills.  They  also  testified  to  other  defects  in  the 
bill.  The  note  was  then  offered  in  evidence ;  the  de- 
fendant objected ;  but  the  objection  was  overruled.  The 
statute  on  the  subject  says :  "  Persons  of  skill  may  be 
called  to  testify  in  prosecutions  under  the  laws  of  this 
state  as  also  in  civil  cases,  whether  any  note  or  notes, 
bill  or  bills,  draft,  or  certificate  of  deposite,  are  genuine  or 
otherwise,  leaving,  in  all  cases,  the  credibility  of  such 
persons  to  the  jury.  But  whenever  it  is  in  question 
whether  any  such  note,  bill,  draft,  or  certificate,  is  genu- 
ine or  not,  three  such  persons  at  least  shall  be  required 
to  testify  in  such  case,  to  the  point  or  points  in  question; 
except  on  an  indictment  for  a  larceny,"  &c.  R.  S.  p. 
993. 

We  do  not  think  that,  under  this  statute,  the  witnesses 
must  testify  as  to  the  genuineness  of  the  signatures  to 
the  instrument.  The  point  in  question  here  was,  whether 
the  note  described  in  the  indictment  was  a  counterfeit? 
And  it  appears  to  us  that  the  witnesses  might  form  their 
opinions  on  that  question  entirely  from  the  impression 
made  by  the  plate  on  the  face  of  the  note,  and  by  the 
general  appearance  of  the  note.  There  can  be  no  doubt 
but  that  counterfeit  bank  notes  are  quite  as  frequently 
detected,  at  a  distance  from  the  bank,  by  defects  in  the 
impression  made  by  the  plate  and  by  the  general  ap- 
pearance of  the  notes,  as  by  an  examination  of  the  sig- 
natures. 

There  is  one  other  error  assigned,  and  that  is,  that  the 
Court  mistook  the  law  in  one  of  the  instructions  given  to 
the  jury.  The  instruction  excepted  to  is,  that  the  Court 
did  not  consider  the  witness,  Baldwin,  to  be  an  accom- 
plice. In  this  instruction  we  think  the  Court  erred.  Bald- 
win, on  the  15th  of  November,  1850,  bought  the  note  from 
the  defendant  knowing  it  to  be  counterfeit,  and  passed  it 
off,  on  the  same  day,  as  genuine.  He  was,  by  his  own 
confession,  an  aider  and  abettor  of  the  crime  charged 
against  the  defendant,  and  liable,  therefore,  to  the  same 
punishment  with  him.  R.  S.  p.  970.  The  fact  that  this 
witness  was  such  aider  and  abettor,  made  him  a  particeps 
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criminis.     The  consequence  is,  that  he  was  an  accomplice    May  Term, 

with  the  defendant,  as  that  term  embraces  all  the  participes 1 — 

criminis,  whether  they  be  principals  in  the  first  or  second  S**t« 

degree  or  merely  accessories.  Foster's  Crown  Law,  341 . —  Tmma. 
1  Russell  on  Crimes,  29.  But  still  we  are  of  opinion  that 
the  judgment  before  us  should  be  affirmed.  Baldwin, 
notwithstanding  that  he  was  an  accomplice,  was  a  com- 
petent witness,  upon  whose  testimony  alone  the  indict- 
ment might  have  been  sustained.  That  he  was  an  ac- 
complice, was  an  objection  only  to  his  credibility.  We 
understand  from  the  transcript  that  it  contains  all  the 
evidence.  The  testimony  of  Baldwin,  which,  if  true, 
clearly  establishes  the  defendant's  guilt,  is  materially  con- 
firmed by  other  evidence  in  the  cause.  Considering  the 
evidence  altogether,  and  viewing  Baldwin's  testimony  only 
as  that  of  an  accomplice,  the  case  is,  we  think,  so  de- 
cidedly against  the  defendant,  that  it  would  not  be  proper 
in  this  Court  to  disturb  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  G.  Marshall,  for  the  plaintiff. 

D.  Wallace,  for  the  state. 


The  State  v.  Trimble. — In  Error. 

INDICTMENT,  found  at  the  Fall  term,  1848,  for  an 
assault  and  battery. 

At  the  Spring  term,  (13th  of  March,)  1849,  the  indict- 
ment was  dismissed. 

The  statute  of  the  13th  of  January,  1849,  which  took 
effect  from  its  passage,  gives  exclusive  jurisdiction,  in 
Decatur  county,  to  justices  of  the  peace  of  such  offences 
as  that  described  in  the  indictment.  Acts  of  1849,  p.  79, 
The  previous  law,  therefore,  under  which  the  indictment 
was  found,  was  virtually  repealed.  After  such  repeal 
(the  repealing  act  not  saving  pending  suits),  the  Circuit 
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May  Term,   Court  had  no  jurisdiction  of  the  present  case,  and  the  in- 
dictment was  rightly  dismissed* 


T. 

TfiUB  LlBKETr 

AMD  AUXOTOM 

TuBXPIKS 

COMPANY. 


The  judgment  is  affirmed. 
/.  S.  Scobey,  for  the  state. 
A,  Davison,  for  the  defendant. 


Wednesday, 
JuiyO. 


Railsback  v.  The  Liberty  and  Abington  Turnpike  Company i 

The  defendant  subscribed  for  four  shares  of  stock  in  the  Liberty  and  Ab 
ington  turnpike  company  after  a  location  had  been  made.    Subsequent* 
ly,  this  location  was  changed,  and  a  different  route  adopted.    Held,  that 
said  change  did  not,  of  itself,  constitute  any  defence  for  the  recovery  of 
the  subscription. 

Parol  evidence  is  not  admissible  to  prove  that  an  agreement  in  writing  to 
pay  money  unconditionally,  was  accompanied  with  an  agreement  that  it 
should  be  paid  conditionally. 

In  this  case  the  general  issue  was  alone  pleaded.  Held,  that  the  plea  ad- 
mitted that  the  plaintiff  was  a  corporation,  and  therefore,  an  objection 
that  the  company  was  not  properly  organised  was  not  tenable. 

APPEAL  from  the  Wayne  Circuit  Court. 

Smith,  J. — Debt,  upon  the  following  described  note : 

"$20.  3%  2d,  1848. 

"  One  day  after  date,  I  promise  to  pay  to  the  Liberty 
and  Abington  turnpike  company  twenty  dollars,  being  the 
first  instalment  on  ■  shares  of  the  stock  of  said  com* 
pany  subscribed  by  me.  David  Railsback,  Junior." 

The  cause  was  commenced  before  a  justice  of  the 
peace  and  appealed  to  the  Circuit  Court,  where  there  was 
a  trial  upon  the  general  issue  and  judgment  for  the  plain- 
tiff. 

It  appeared  in  evidence  that  RaUsback  subscribed  for 
four  shares  of  stock  of  the  company  named  in  the  note, 
after  a  location  of  the  road  had  been  made,  and  before 
that  location  was  changed  by  the  subsequent  adoption  of 
a  different  route,  as  in  the  case  of  Calvin  against  the 
same  company,  decided  at  this  term  (1).  It  was  decided 
in  that  case  that  such  a  change  of  location  did  not  of  it- 


Company. 
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self  constitute  any  defence  against  the  recovery  of  the   Hay  Term, 
subscription.  ^  '. — 

It  was  proved,  in  this  case,  that,  after  the  defendant    RAI^aA<* 
had  subscribed  for  two  shares  of  the  stock,  an  agent  of  T«»  I*b»t 
the  company  solicited  him  to  make  an  additional  sub-     Tubxfixv 
scription,  and,  with  the  view  of  inducing  him  to  do  so, 
pointed  out  the  convenience  it  would  be  to  him,  to  have 
a  bridge  over  a  certain  stream,  near  his  property,  at  a 
point  where  such  a  bridge  would  have  been  built,  if  the 
original  location  had  been  adhered  to.    The  defendant 
accordingly  subscribed  for  two  additional  shares,  the  ori- 
ginal subscription  for  two  shares  being  changed  to  a  sub- 
scription for  four  shares,  and  it  was  for  the  first  instal- 
ment due  on  these  four  shares  that  the  note  sued  upon 
was  given.    At  the  time  this  subscription  was  made  the 
agent  of  the  company  had  no  knowledge  or  information 
that  the  location  would  be  changed. 

It  is  contended  that  this  evidence  shows  that  the  sub- 
scription for  two  shares  of  this  stock,  at  least,  was  made 
upon  condition  that  a  bridge  would  be  built  at  the  point 
indicated ;  but  if  it  could  be  construed  to  amount  to  that, 
it  would  not  be  a  sufficient  defenoe,  as  it  has  been  repeat- 
edly decided  that  parol  evidence  is  not  admissible  to  prove 
that  an  agreement  in  writing  to  pay  money  uncondition- 
ally, was  accompanied  with  an  agreement  that  it  should 
only  be  paid  conditionally.  See  Harvey  v.  Lqflin,  at  this 
term  (2). 

The  general  issue  admits  that  the  plaintiff  is  a  corpo- 
ration, and,  therefore,  an  objection  raised  by  the  defend- 
ant that  the  company  was  not  properly  organized,  is  not 
tenable.  That  was  not  a  question  in  issue,  and  it  was 
unnecessary  for  the  plaintiff  to  prove  its  organization. 
Dunning  v.  New  Albany  and  Salem  R.  R.  Co.,  November 

term,  1850  (3). 

Per  Curiam. — The  judgment  is  affirmed  with  5 per  cent. 

damages  and  costs. 

/.  Perry,  for  the  appellant. 

/.  S.  Newman,  for  the  appellee. 

(1 )  See  ante,  p.  511.    (2)  See  ante,  p.  477.    (3)  See  ante,  p  437. 
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July  11. 

Donhell  v.  The  State. 


The  statute  prohibiting  the  retailing  of  spirituous  liquors  without  li< 
contain!  no  exception  in  faror  of  a  sale  for  medical  purposes.  R.  S.  1843, 
p.  979,  s.  93. 

If  a  druggist,  upon  a  proper  occasion,  bona  fide,  and  with  due  caution,  re- 
tail liquor  to  be  used  merely  as  a  medicine,  he  will  not  be  considered  as 
haying  riolated  the  statute. 

ERROR  to  the  Johnson  Circuit  Court. 

Blackford,  J. — This  was  an  indictment,  found  at  the 
March  term,  1850,  against  the  defendant  for  selling  with- 
out license  one  pint  of  spirituous  liquor  for  ten  cents. 
The  indictment  alleges  that  the  defendant  was  licensed 
to  vend  drugs  and  medicines;  and  that  said  liquor  was 
sold  for  medical  purposes.  The  offence  is  charged  to 
have  been  committed  on  the  first  of  January,  1850.  The 
indictment  concludes  against  the  form  of  the  statute. 

Plen,  not  guilty.    Cause  submitted  to  the  Court,  and 
judgment  rendered  for  the  state. 

The  evidence  was  as  follows :  The  witness  called  at 
the  defendant's  drug-store  about  the  first  of  January  7 1850, 
and  applied  to  the  defendant  for  a  pint  of  whisky  and  some 
aloes.  The  defendant  asked  the  witness  what  he  wanted 
the  whisky  for,  and  the  witness  answered  that  he  wanted 
to  make  a  tincture  to  be  used  as  a  medicine  for  himself 
and  family.  The  defendant  told  the  witness  that  he  need- 
ed some  rhubarb  to  put  into  it,  and  told  him  what  pro- 
portions of  aloes  and  rhubarb  he  should  use  in  a  pint  of 
whisky.  The  witness  took  the  amount  of  aloes  and  rhu- 
barb prescribed  by  the  defendant,  but  did  not  recollect  the 
precise  quantity  of  each.  He  believed,  however,  there 
were  one  ounce  of  aloes,  two  ounces  of  rhubarb,  and  the 
pint  of  whisky.  The  witness  paid  the  defendant  for  them, 
ten  cents  of  the  money  being  for  the  whisky.  The  wit- 
ness went  home,  and  used  the  whisky,  aloes,  and  rhu- 
barb, to  make  the  tincture  as  advised  by  the  defendant. 
The  witness  had  used  a  part  of  the  tincture  in  his  family 
for  medical  purposes,  and  still  had  a  little  of  it  in  his 
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house.    He  did  not  ask  the  defendant  to  prescribe ;  the   Ma7  Tcrm' 
tincture  being  the  witness's  own  prescription. 


xThis  was  all  the  evidence  given  in  the  cause.  Thb  Staw 

The  only  question  is  whether  there  ought  to  be  a  new       Loyd. 
trial. 

It  is  true  that  the  statute  prohibiting  the  retailing  of 
spirituous  liquors  without  license,  contains  no  exception 
in  favor  of  a  sale  for  medical  purposes.  R.  S.  1843,  p. 
079,  s.  03.  But,  in  construing  a  statute,  it  is  proper  to 
look  to  its  effects.  Statutes  certainly  are  not  always,  nor 
ought  they  to  be,  construed  literally.  The  Bolognian  law, 
which  enacted  "  that  whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severity,"  was  held, 
after  long  debate,  not  to  extend  to  the  surgeon  who 
opened  the  vein  of  a  person  that  fell  down  in  the  street 
with  a  fit.  1  Blackstone's  Comm.  60.  If,  in  the  case  be- 
fore us,  the  liquor  was  sold  by  the  defendant  upon  a  pro- 
per occasion,  bona  fide,  and  with  due  caution,  to  be  used 
merely  as  a  medicine,  we  do  not  think  he  can  be  consi- 
dered as  having  violated  the  statute. 

With  this  view  of  the  law,  we  have  examined  the  evi- 
dence in  the  cause,  and  are  of  opinion  that  there  ought 
to  be  another  trial. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded for  further  proceedings. 

H.  Brown  and  A.  O.  Porter,  for  the  plaintiff. 

F.  M,  Finch,  for  the  state.  ' 


The  State  v.  Loyd. 

A  person  indicted  for  an  offence  created  by  statute,  cannot  be  convicted 
after  the  repeal  of  such  statute  unless  the  repealing  statute  have  a  saying 
clause  as  to  pending  suits. 

ERROR  to  the  Decatur  Circuit  Court.  Friday, 

Blackford,  J. — This  was  an  indictment,  found  at  the    "  y 
Fail  term,  1848,  of  the  Decatur  Circuit  Court. 
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M*j  Term,       The  charge  in  the  indictment  is,  that  the  defendant,  on 

'. —  the  1st  of  June,  1848,  at,  &c,  not  being  licensed,  &c, 

Th«  Stats  gojj  a  certajn  spirituous  liquor  to  a  person  to  the  grand 
Lotd.  jurors  unknown,  to  be  drunk  in  the  yard  of  him,  the  de- 
fendant, contrary  to  the  statute,  &c. 

At  the  Spring  term,  (13th  of  March,)  1849,  the  Court, 
on  the  defendant's  motion,  dismissed  the  indictment. 

The  ground  of  the  dismissal  was  the  want  of  juris- 
diction. At  the  time  the  indictment  was  found,  the  Court 
had  jurisdiction  of  the  offence.     R.  S.  1843,  p.  979,  s.  98. 

The  ninth  section  of  an  act  of  1848  enacts,  that  jus* 
tices  of  the  peace,  in  two  counties  named  in  that  section, 
shall  have  exclusive  jurisdiction  over  such  offences  as  that 
described  in  this  indictment.  Acts  of  1848,  p.  16,  s.  9. 
And  by  an  act  of  1849,  the  provisions  of  the  said  ninth 
section  of  the  said  act  of  1848  are  extended  to  the  coun- 
ty of  Decatur.  Acts  of  1849,  p.  79.  The  said  statute  of 
1849  was  approved  in  January,  of  that  year,  and  took 
effect  from  its  passage.  That  statute  virtually  repealed 
the  law,  as  to  Decatur  county,  under  which  the  Circuit 
Court  there  had  previously  exercised  jurisdiction  over 
offences  like  the  present;  and  it  contained  no  saving 
clause  as  to  pending  suits.  The  consequence  is,  that  the 
Circuit  Court  of  Decatur  county,  in  March,  1849,  when 
the  indictment  was  dismissed,  had  no  jurisdiction  of  the 
offence.  The  law  is  settled  that  a  person  indicted  for  an 
offence  created  by  statute,  cannot  be  convicted  after  the 
repeal  of  such  statute,  unless  the  repealing  statute  have 
a  saving  clause  as  to  the  pending  suits.  Taylor  v.  The 
State,  7  Blackf.  93. 

The  fourth  section  of  the  act  of  the  16th  of  January, 
1849,  referred  to  in  the  argument,  has  already  been  held 
to  be  a  nullity.  Cheezem  v.  The  State,  May  term,  1850(1). 

Per  Curiam. — The  judgment  is  affirmed. 

/.  S.  Scobey,  for  the  state. 

A.  Davison,  for  the  defendant. 

(I)  See  ante,  p.  149. 
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Lippencott,  Administrator,  v.  WvoAirr. 


May  Tens, 
1851. 

LlPPENOOTT 


Motion  to  amend  a  record.  The  motion  was  founded  on  affidavit,  made  by  _  T* 
the  attorney  of  the  defendant,  which  Btated  that  on,  Ac,  the  affiant  filed 
in  said  Court,  as  exhibits  in  said  cause,  two  writings  obligatory  for  the 
payment  of  money  payable  to  B.t  and  assigned  by  the  payee  to  the  de- 
fendant's intestate.  These  exhibits  are  referred  to  in  the  following  en- 
try of  record  in  said  cause:  "  This  day  come  the  complainant  and  the  de- 
fendant, <fec,  and  on  said  defendant's  motion  he  has  leave,  and  now  files 
the  exhibits  named  in  the  answer  of  said  defendant  as  of  the  date  of  the 
filing  of  said  answer,  the  complainant  objecting,  <fcc."  A  transcript  of 
the  record  of  said  cause,  certified  to  the  Supreme  Court,  showed  that  said 
exhibits  were  not  on  file  in  the  Circuit  Court  and  could  not  be  made  a 
part  of  the  record.  The  affiant  kept  no  copies  of  said  exhibits,  but  he 
said  he  had  s  tated  the  substance  of  them.  The  object  of  the  motion  was  to 
hare  the  record  so  amended  that  the  substance  of  the  exhibits  as  sworn  to, 
might  appear  of  record.   Held,  that  the  motion  should  have  been  sustained. 

ERROR  to  the  Marian  Circuit  Court.  *  ¥°?d?l 

July  14. 

Blackford,  J. — At  the  October  term,  1847,  of  the  Ma- 
rion Circuit  Court,  Lippencott,  administrator,  made  a  mo- 
tion to  amend  the  record  of  a  certain  suit  in  chancery, 'in 
which  suit  he  and  others  were  defendants,  and  one  Wy- 
gant  was  complainant. 

The  motion  was  founded  on  an  affidavit  made  by  the 
attorney  of  Lippencott,  which  affidavit  stated  the  follow- 
ing facts: 

On  the  4th  of  May,  1846,  the  affiant,  as  attorney  of 
Lippencott,  filed  in  said  Court,  as  exhibits  in  said  cause, 
two  writings  obligatory  for  the  payment  of  money,  both 
payable  to  one  Buchanan  and  assigned  by  the  payee  to 
Lippencott? s  intestate.  These  exhibits  are  the  same  that 
are  referred  to  in  the  following  entry  of  record  in  said 
cause,  which  entry  was  made  at  the  time  the  exhibits  were 
filed :  "  This  day  come  the  complainant  and  the  defend- 
ant, Lippencott,  and,  on  said  defendant's  motion,  he  has 
leave  and  now  files  the  exhibits  named  in  the  answer  of 
said  defendant  as  of  the  date  of  the  filing  of  said  an- 
swer, the  complainant  objecting,  and  time  is  given."  A 
transcript  of  the  record  of  said  cause,  certified  to  the  Su- 
preme Court,  showed  that  said  exhibits  were  not  on  file 
in  the  Circuit  Court,  and  could  not  be  made  a  part  of  the 
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May  Term,   record.    The  affiant  kept  no  copies  of  said  exhibits,  but 

' he  sets  out  the  substance  of  them  in  his  affidavit.    It  was 

IdFFBNoorr    materiai  to  Lippencott  that  said  exhibits  should  appear  as 
Wtoant.      part  of  the  record. 

The  object  of  the  motion  in  question  was  to  have  the 
record  of  said  cause  so  amended  that  the  substance  of 
said  exhibits,  as  set  out  in  the  affidavit,  might  appear  of 
record. 

The  complainant  objected  to  the  motion.  In  support 
of  his  objection,  he  introduced  LippencotVs  said  answer. 
That  answer  describes  said  writings  obligatory,  and  shows 
them  to  have  been  material  to  LippencotVs  defence. 

The  complainant  also  showed,  by  the  record  of  the  Cir- 
cuit Court,  that  said  suit  in  chancery  was,  on  the  9th  of 
Mat/,  1845,  submitted  by  the  parties  to  the  Court  for  hear- 
ing and  decree  upon  bill,  exhibits  therein,  answers,  cross- 
bills, defaults,  and  depositions ;  and  that,  while  said  cause 
was  under  advisement,  to-wit,  on  said  4th  of  May,  1846, 
the  order  of  the  Court  described  in  said  affidavit  was 
made  and  entered  in  the  cause. 

The  Court  overruled  the  motion. 

We  think  the  motion  should  have  been  sustained.  The 
writings  obligatory,  which  Lippencott1  s  attorney  had  filed, 
under  an  order  of  the  Court,  as  exhibits  in  the  cause,  and 
which  were  material  to  lAppencoWs  defence,  had  been  lost. 
How  the  loss  was  occasioned  did  not  appear.  It  was 
surely  proper,  under  those  circumstances,  that  the  loss,  if 
possible,  should  be  supplied.  The  attorney  who  filed  the 
exhibits  not  having  kept  copies  of  them,  furnished  the 
Court  with  a  written  description,  under  oath,  of  the  sub- 
stance of  the  exhibits.  That  description  (nothing  appear- 
ing to  affect  its  correctness)  should  have  been  received, 
and  the  record  amended  accordingly.  What  would  have 
been  the  effect  of  the  amendment  is  another  question, 
which  is  not  now  before  us. 

Per  Curiam. — The  judgment  is  reversed  with   costs. 
Cause  remanded.     Costs  here. 

O.  H.  Smith,  for  the  plaintiff. 

H.  C.  Newomb,  for  the  defendant. 
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Morton  and  Others  v.  White  and  Others. 

BUI  in  chancery  to  procure  the  sale  of  certain  mortgaged  premises.  The 
mortgage  was  executed  in  January,  1841,  by  H.  and  7\,  and  embraced 
several  pieces  of  land.  The  bill  states  that  the  mortgagors,  confederat- 
ing with  the  other  defendants,  O.,  C,  and  M.,  to  defraud  the  complainants, 
falsely  pretend  that  said  last  named  defendants  own  the  mortgaged 
property,  and  that  they  also  make  the  same  pretence.  Prayer  that  the 
property  be  sold,  Ac.  T.  died,  and  his  heirs  were  made  defendants, 
who  answered  by  their  guardian  ad  litem.  M.  answered.  There  were 
decrees  pro  confesio  against  the  others.  The  Court  decreed  that  a  certain 
sum  was  due  on  the  mortgage,  and  unless  the  same  be  paid,  Ac,  the 
premises  be  sold,  Ac.  Several  judgments  had  been  rendered  against 
the  mortgagors,  which  were  older  than  the  mortgage,  and  several  were 
rendered  since  its  execution.  Executions  were  issued  on  all  of  said 
judgments,  and  were  levied  on  several  pieces  of  land,  a  few  of  which 
were  embraced  in  the  mortgage,  if.  bought  some  of  the  mortgaged 
property  under  judgments  younger  than  the  mortgage.  Held,  that  this 
purchase  gave  M.  no  other  interest  in  the  property  than  the  equity  of 
redemption. 

ERROR  to  the  Henry  Circuit  Court.  Monday, 

Blackford,  J. — White  and  others  filed  a  bill  in  chancery  y 
against  Morton  and  others,  to  procure  the  sale  of  certain 
mortgaged  premises.  The  mortgage,  which  was  in  fee, 
was  executed  on  the  15th  of  January,  1841,  by  Hart  and 
Tate,  two  of  the  defendants  named  in  the  bill,  and  em- 
braced several  pieces  of  land.  The  bill  states  that  the 
mortgagors,  confederating  with  the  other  defendants, 
Owen,  Clift,  and  Morton,  to  defraud  the  complainants, 
falsely  pretending  that  said  Owen,  Clift,  and  Morton,  own 
the  mortgaged  property,  and  that  the  said  Owen,  Clift,  and 
Morton,  make  the  same  false  pretence.  Prayer  that  the 
mortgaged  property  be  sold,  &c,  and  for  general  relief. 
Tate  died  pending  the  suit,  and  his  infant  heirs  were 
made  defendants.  Morton  answered  the  bill.  The  in- 
fant defendants,  by  their  guardian  ad  litem,  also  filed  an 
answer.  There  were  decrees  pro  confesso,  against  the 
other  defendants. 

The  cause  was  submitted  to  the  Court  upon  the  plead- 
ings and  proofs.  The  Court  decreed  that  a  certain  sum 
was  due  on  the  mortgage,  and,  unless  the  same  were 
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May  Tenn,   paid  by  a  specified  day  the  mortgaged  premises  should 

'. —  be  sold,  &c. 

T  The  defendants  below,  who  have  brought  the  case 

White.       here,  make  two  objections  to  the  decree. 

The  first  is,  that  to  some  of  the  property  decreed  to  be 
sold,  Morton  had  a  title  superior  to  that  conveyed  by  the 
mortgage. 

With  regard  to  this  objection,  it  appears  that  in  October, 
1840,  which  was  before  the  execution  of  the  mortgages, 
three  judgments  for  money  were  rendered  against  the 
mortgagors,  one  in  favor  of  the  BrookvUle  Insurance 
Company,  one  in  favor  of  one  Isham,  and  the  other  in 
favor  of  one  Johnson.  In  May,  1841,  which  was  after  the 
execution  of  the  mortgage,  several  judgments  for  money 
in  favor  of  other  plaintiffs  were  rendered  against  the 
mortgagors.  Executions  of  fieri  facias  were  afterwards 
issued  on  all  of  said  judgments,  and  were  levied  on  va- 
rious tracts  of  land  as  the  property  of  the  mortgagors. 
A  few  of  the  tracts  thus  levied  on  were  embraced  in  said 
mortgage,  but  the  most  of  them  were  not.  The  property 
levied  on  not  being  sold  for  want  of  buyers,  writs  of 
venditioni  exponas  issued  on  said  judgments ;  and  the 
sheriff,  by  virtue  of  the  writs  last  named,  proceeded  to 
sell  the  property  levied  on.  At  that  sale,  Morton  bought 
some  of  the  mortgaged  propery,  and,  in  consequence  of 
such  purchase,  now  claims  the  same  as  his  own,  dis- 
charged from  the  mortgage.  He  contends  that  his  pur- 
chase was  under  the  judgments  older  than  the  mortgage. 
If  he  did  purchase  under  those  older  judgments,  his  title 
relates  back  to  their  date,  (Smith  v.  Allen,  1  Blackf.  22,) 
and  his  title,  therefore,  is  paramount  to  the  mortgage. 
Whether  such  a  claim,  did  it  exist,  could  be  set  up  by 
Morton  in  this  suit  to  prevent  a  decree  for  the  sale  of  the 
mortgaged  property  purchased  by  him  as  aforesaid,  we 
need  not  now  stop  to  inquire.  See  on  this  subject  Eagle 
Fire  Co.  v.  Lent,  6  Page  635. — Holcomb  v.  Holcomb,  2  Bar- 
bour's S.  C.  R.  20.— Story's  Eq.  PI.  s.  230.  In  the  case 
before  us,  the  mortgaged  property  bought  by  Morton  was 
purchased  by  him  under  the  judgments  younger  than  the 
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mortgage.    The  sheriff's  returns  to  the  writs  of  venditioni   May  Term, 

1851 
exponas  (and  those  returns  must  govern)  show  that  he  first * — 

sold  property  levied  on  not  embraced  by  the  mortgage,  Moetok 
for  a  greater  sum  than  the  amount  of  the  three  judg-  Whitk. 
ments  older  than  the  mortgage.  Those  older  judgments 
were  therefore  paid  off  by  that  sale.  The  sheriff  after- 
wards, at  said  sale,  sold  to  Morton  some  of  the  mort- 
gaged property,  which  sale  (the  older  judgments  being 
satisfied)  must  be  considered  as  having  been  made  under 
the  judgments  younger  than  the  mortgage.  Morton's 
purchase,  therefore,  of  some  of  the  mortgaged  property 
gave  him  no  other  interest  in  the  property  so  purchased 
than  the  equity  of  redemption. 

It  follows  that  the  first  objection  made  to  the  decree, 
viz.,  that  to  part  of  the  property  decreed  to  be  sold, 
Morton  had  a  title  which  overreached  the  mortgage,  is  not 
tenable. 

The  other  objection  taken  to  the  decree  is,  that  the 
mortgaged  property  not  sold  at  the  sheriff's  sale,  should 
have  been  decreed,  in  this  suit,  to  be  first  sold.  But  sup- 
posing this  to  be  a  case  in  which  the  mortgagees,  having 
two  funds  out  of  which  to  make  their  debt,  might  have 
been  compelled  by  Morton,  as  a  person  with  a  lien  on 
only  one  of  the  funds,  to  proceed  first  against  the  fund 
within  their  exclusive  control,  still  Morton  can  derive  no 
benefit  now  from  that  circumstance.  It  does  not  appear 
that  he  applied  to  the  Circuit  Court  at  any  time  to  direct 
that  the  part  of  the  mortgaged  property,  if  any,  not  sold 
at  said  sheriff's  sale,  should  be  first  sold  under  the  decree, 
and  he  can,  therefore,  have  no  right  now,  in  error,  to  com- 
plain of  the  decree,  because  such  direction  was  not  given 
by  the  Court. 

Per  Curiam. — The  decree  is  affirmed. 

J.  8.  Newman,  for  the  plaintiffs. 

S.  W.  Parker  and  R.  itf.  Cooper,  for  the  defendants. 
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May  Term, 
1851. 


Stephens  t>.  Horkbrook  and  Others. — On  Appeal. 
Baosv 

Do*-  THIS  was  a  bill  in  chancery  filed  October  5th,  1848,  by 

Silas  Stephens.  The  object  of  the  bill  was  to  obtain  an 
injunction  against  a  judgment  at  law  in  ejectment,  &c. 

The  bill,  after  a  statement  of  facts,  prays  a  subpoena 
for  Thomas  V.  Messesans  and  Mary  Ann  his  wife,  Mary 
C  Hombrook,  Charles  P.  Hornbroofc,  Maria  L.  Hornbrook, 
Sanders  Hornbroofc,  and  Lillias  Hornbrook,  John  Shanldin, 
and  Marcus  Sherwood. 

Several  of  the  defendants  are  alleged  by  the  bill  to  be 
infants. 

At  the  March  term,  1849,  and  at  the  September  term, 
1840,  the  oause  was  continued.  At  the  March  term, 
1850,  the  parties  appeared  by  counsel,  and  submitted  the 
cause  to  the  Court. 

The  Court  dissolved  the  injunction,  said  to  have  been 
theretofore  granted,  and  dismissed  the  bill. 

There  was  no  guardian  ad  litem  appointed  for  the  in- 
fant defendants;  there  were  no  answers;  there  was  no 
decree  pro  confesso  against  any  of  the  defendants;  nor 
was  there  any  evidence  by  any  of  the  parties.  The  de- 
cree, therefore,  must  be  right. 

The  decree  is  affirmed  with  costs. 

/.  G.  Jones  and  /.  E.  Blythe,  for  the  appellant. 

C.  Baker9  for  the  appellees. 


*b>2S 

155jffi 


Brose  v.  Doe  on  the  Demise  of  Williams  and  Another. 

Ejectment.  The  following  axe  the  facts.  In  October,  1843,  L.,  who 
owned  the  land  in  dispute,  sold  the  same  to  the  lessors  of  the  plaintiff, 
who  neglected  to  have  their  deed  recorded  until  July,  1845.  In  SepUm^ 
ber,  1843,  C.  took  out,  from  the  Vigo  Circuit  Court,  a  writ  of  foreign  at- 
tachment against  L.  The  sheriff's  return  states  that  he  had  seixed,  as 
the  properly  of  L.,  several  tracts  of  land  in  said  county.    At  the  No- 
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vember  term,  1843,  publication  of  notice  to  L.  of  the  pendency  of  the    May  Term, 
suit  was  proved  and  cause  continued.    At  the  next  term  another  writ  of        1851 . 
attachment  was  ordered  to  be  issued  to  Vanderburgh  county  and  cause         Baoss 
continued ;  that  second  writ  was  returned  levied  on  the  land  in  dispute.  v. 

At  the  succeeding  term.  L.  made  default,  damages  were  assessed,  and  vo*. 

judgment  rendered  against  him,  to  be  levied  on  the  land  attached  in 
Vanderburgh  county.  In  February,  1845,  the  sheriff,  by  virtue  of  an 
execution  on  said  judgment,  sold  the  land  to  the  defendant,  and,  on  the 
18th  of  said  month,  made  him  a  deed  which  was  recorded  on  the  22d 
of  February,  1845.  The  writs  were  each  returnable  in  twenty  days. 
Held,  that  the  act  of  1843  required  no  other  continuance  as  to  the  first 
writ;  that  the  second  writ  was  a  proceeding  in  that  suit,  and  did  not  re- 
quire any  additional  continuance  or  publication  to  give  the  Court  juris- 
diction of  the  whole  case. 

Held,  also,  that  the  concluding  words  of  the  writ,  namely,  that  the  sheriff 
should  return  the  writ  within  twenty  days,  were  surplusage. 

A  conveyance  of  real  estate  will,  if  not  recorded  in  time,  be  defeated  by  a 
subsequent  one  if  the  latter  be  first  recorded,  unless  the  subsequent 
purchaser  had  notice  of  the  prior  conveyance. 

APPEAL  from  the  Vanderburgh  Circuit  Court.  Monday, 


Blackford,  J. — This  was  an  action  of  ejectment  against 
Brose  for  a  tract  of  land  in  Vanderburgh  county.  Plea, 
not  guilty.  The  cause  was  submitted  to  the  Court,  and 
judgment  rendered  for  the  plaintiff.  A  motion  far  a  new 
trial  was  made  by  the  defendant,  but  the  motion  was 
overruled. 

The  following  are  the  facts : 

On  the  19th  of  October,  1843,  one  Alexander  J.  Law- 
rence, who  then  owned  "the  land  in  dispute,  sold  and  con- 
veyed the  same  to  the  lessors  of  the  plaintiff.  These 
grantees,  however,  neglected  to  have  their  deed  recorded 
until  the  15th  of  July,  1845. 

On  the  8th  of  September,  1843,  one  James  B.  Cochran 
took  out,  from  the  Vigo  Circuit  Court,  a  writ  of  foreign 
attachment  against  said  Lawrence,  directed  to  the  sheriff 
of  that  county.  The  sheriff's  return  to  that  writ  states 
that  he  had  seized,  as  the  property  of  Lawrence,  several 
tracts  of  land  in  said  county  (which  tracts  are  described 
in  the  return). 

At  the  November  term,  1843,  publication  of  notice  to 
Lawrence  of  the  pendency  of  the  suit  was  proved,  and 
the  cause  continued. 


July  14. 
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Bros* 

t. 
Doe. 


At  the  May  term,  1844,  another  writ  of  attachment  in 
the  cause  was  ordered  to  be  issued  to  Vanderburgh  coun- 
ty ;  and  the  cause  was  continued.  That  second  writ  was 
accordingly  issued,  and  was  returned  levied  on  the  land 
in  dispute. 

At  the  November  term,  1844,  Lawrence  made  default, 
damages  were  assessed,  and  judgment  was  rendered 
against  him,  to  be  levied  on  the  land  attached  in  Vander- 
burgh county. 

On  the   15th  of  Fibruaryy  1845,  the  sheriff  of  Vander- 
burgh county,  by  virtue  of  an  execution  on  said  judg-^ 
ment,  sold  the  land  in  dispute  to  said  Brose,  and,  on  the 
18th  of  the  same  month,  made  him  a  deed  for  the  land. 
This  deed  was  recorded  on  the  22d  of  February,  1845. 

The  plaintiff  makes  two  objections  to  B rose's  title. 

The  first  objection  is,  that  the  judgment  is  void  for  the 
want  of  jurisdiction  in  the  Court. 

In  support  of  this  objection  it  is  said  that  the  writs  of 
attachment  were  respectively  returnable  in  twenty  days. 

The  first  writ  commanded  the  sheriff  to  attach  Law- 
rence's property  in  Vigo  county,  and  safely  keep  the  same, 
so  that  he  might  have  it  ready  before  the  Court  to  be 
held  on  the  first  Monday  in  November  then  next,  then  and 
there  in  said  Court  to  answer,  &c.  This  writ,  therefore, 
was  in  terms  for  an  answer  to  the  suit  on  the  first  day  of 
the  then  next  term.  The  concluding  words  of  the  writ, 
namely,  that  the  sheriff  should  return  the  writ  within 
twenty  days,  are  surplusage. 

The  second  writ  issued  under  the  act  of  1843 ;  and, 
therefore,  though  it  appear  on  its  face  to  be  returnable  in 
twenty  days,  it  is  not  for  that  reason  objectionable.  R. 
S.  1843,  p.  624,  s.  13. 

It  is  also  said  that  the  notice  of  the  suit  was  published 
too  soon.  Such  an  objection  was  held  insufficient  in  Zie- 
genkager  v.  Doe  d.  Strong,  Smith's  R.  174.  (1) 

It  is  also  said  that  the  judgment  was  rendered  too  soon. 
The  suit  was  continued  at  the  November  term,  1843. 
At  the  May  term,  1844,  which  was  the  next  term  after 
the  first  writ  was  returnable,  the  suit  was  again  con- 
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tinned.     The  act  of  1843,  which  took  effect  in  March,   May  Term, 

1844,  required  no  other  continuance  as  to  the  first  writ.  ! — 

R.  S.  1843,  p.  773.     The  second  writ,  which  was  legally        Brv08E 
issued  in  the  same  suit  with  the  first,  and  was  a  pro-        Box 
ceeding  in  that  suit,  did  not,  we  think,  require  any  addi- 
tional continuance  or  publication  of  notice  to  give  the 
Court  jurisdiction  as  to  the  whole  case. 

It  is  said  further  that  the  land  attached  should  have 
been  described  in  the  notice.  The  answer  is,  that  the 
statute  does  not  require  such  description. 

It  is  said  further  that  Lawrence  had  no  land  in  Vigo 
county  subject  to  attachment.  But  that  does  not  appear 
by  the  record  of  the  attachment-suit  or  by  any  other  evi- 
dence. Land  in  that  county  was  attached  as  the  property 
of  Lawrence;  but  what  became  of  it  we  are  not  informed. 

We  have  now  noticed  the  reasons  given  to  support  the 
first  otgection  to  Brose*  s  title. 

The  second  objection  made  to  that  title  is,  that  Law- 
rence had  conveyed  the  land  to  the  lessors  of  the  plaintiff 
before  the  attachment  issued. 

This  objection  is  not  tenable.  The  lessors'  deed  was 
not  recorded  in  the  time  prescribed  by  law ;  nor  was  it 
subsequently  recorded  till  several  months  after  Brose  (who 
was  a  bona  fide  purchaser  for  value,)  had  caused  his  deed 
to  be  recorded.  The  case  is  within  the  principle  decided 
in  Orth  v.  Jennings,  et  al.,  8  Blackf.  420. 

Brose  also  claimed  the  land  sued  for  as  a  purchaser 
under  an  execution  in  favor  of  one  Williams;  but  it  is 
not  necessary  to  examine  that  part  of  the  case. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  another  trial.    Costs  here. 

C.  Bakery  for  the  appellant. 

/.  O.  Jones,  for  the  appellee. 

(1)  See  1  Carter's  Ind.  R.  296. 
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Railroad 
Company 
v. 
The  Michigan 
Central 
Railroad 
Company. 


Saturday, 
October  25. 


The  Northern  Indiana  Railroad  Company  and  Others  v. 
The  Michigan  Central  Railroad  Company  and  Others. 

Any  judge  of  the  Supreme  Court,  either  in  term  or  in  vacation,  has  authori- 
ty to  issue  writs  of  supersedeas. 

The  fifteenth  rule  of  the  Supreme  Court  does  not  apply  where  an  applica- 
tion for  a  supersedeas  is  made  to  a  single  judge  after  the  Court  has  dis- 
continued its  regular  sittings  from  day  to  day. 

The  Supreme  Court  will  not  hear  a  motion  to  discharge  or  set  aside  a  su- 
persedeas while  sitting  at  chambers,  unless  by  the  consent  of  both  par- 
ties to  the  cause  in  which  it  was  granted. 

ON  motion. 

The  Northern  Indiana  Railroad  Company  obtained  an 
injunction  against  the  Michigan  Central  Railroad  Company, 
from  judge  Chamberlain,  a  circuit  judge,  in  vacation. 
From  the  granting  of  said  injunction  by  said  circuit  judge 
an  appeal  was  prayed  and  allowed  on  behalf  of  the  Mich- 
igan  Central  Railroad  Company,  to  the  Supreme  Court ;  and 
on  said  appeal  an  order  was  obtained  under  section  72, 
p.  63,  R.  S.  1843,  from  judge  Smith,  one  of  the  judges  of 
the  Supreme  Court,  after  the  Supreme  Court  had  ad- 
journed to,  and,  while  it  was  sitting  at  chambers,  to  ex- 
tend the  effect  of  said  appeal.  This  order  of  judge  Smith 
the  Northern  Indiana  Railroad  Company  then  moved  the 
Court  so  sitting  at  chambers  to  discharge. 

Blackford,  J. — There  are  three  objections  made  to  the 
order  mentioned  in  this  motion. 

The  first  is,  that,  as  it  is  term  time,  a  single  judge  of 
this  Court  could  not  make  such  order. 

The  statute  of  1845  is  as  follows:  "Be  it  enacted, 
&c.,  that  the  Supreme  Court,  or  any  judge  thereof,  either 
in  terms  or  in  vacation,  shall  have  authority  to  issue  writs 
of  supersedeas"     Acts  of  1845,  p.  37. 

The  order  in  question  is,  in  substance,  an  order  for  a 
supersedeas,  and  is  consequently  embraced  by  that  sta- 
tute. 

The  second  objection  is,  that  the  application  for  the 
order  was  not  made  in  conformity  to  one  of  the  rules  of 
the  Court. 
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The  rule  referred  to  is  as  follows :    "  Applications  for  May  Term, 

writs  of  supersedeas,  in  term  time,  must  be  made  by  de-  '. — 

livering  the  transcripts  and  briefs  to  the  clerk  at  his  office,  ^i^iana 

And  the  clerk  must  deliver  such  transcripts  and  briefs  to  Railboad 

.  /.    i        i  Company 

the  judges  at  their  chambers  on  the  evening  of  the  day         v. 

on  which  he  receives  them."  "mitral*11 

That  rule  does  not  apply  where,  as  in  this  case,  the  ap-  Railroad 
plication  is  made  to  a  single  judge  after  the  Court  has 
discontinued  its  regular  sittings  from  day  to  day.  The 
object  of  the  rule  was  merely  to  avoid  the  interruption 
of  business  which  had  been  occasioned  by  the  making  of 
such  applications  in  open  Court. 

The  third  objection  is,  that  the  appeal  being  taken  from 
the  order  of  a  circuit  judge  in  vacation,  is  void. 

From  what  has  been  said  by  the  movers  of  this  objec- 
tion as  friends  of.  the  Court,  the  question  involved  in  it  is 
an  important  one,  and  requires  a  full  discussion  by  the 
counsel  on  both  sides. 

We  cannot,  consistently  with  the  practice  of  the  Court, 
take  up  such  a  question,  at  this  time,  against  the  consent 
of  the  opposite  party.  The  Court  adjourned  on  the  third 
day  of  June  last,  from  the  court-room  at  the  state-house 
to  the  governor's  circle,  after  sitting  from  day  to  day 
for  about  eight  days.  The  members  of  the  bar  who  had 
not  previously  gone,  then  separated,  with  the  understand- 
ing that  no  further  business  would  be  transacted  by  the 
Court  which  required  both  parties  to  be  heard.  No  such 
^usiness,  so  far  as  we  recollect,  has  ever  been  transacted 
by  the  Court  after  such  an  adjournment  unless  by  con- 
sent of  parties. 

The  next  term  of  the  Court  will  be  the  proper  time  to 
hear  this  objection,  which  depends  upon  the  validity  of  the 
appeal. 

R.  Crawford,  A.  L.  Osborne,  J.  6.  Marshall,  J.  F.  Joy, 
and  C.  Dewey,  for  the  plaintiffs. 

/.  L.  Jernegan,  J.  B.  Niles,  O.  H.  Smith,  and  S.  Yandes, 
for  the  defendants. 

END   OF   MAT   TERM,   1851. 
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TO    THE    PRINCIPAL    MATTERS 


CONTAINED   IN    THIS   VOLUME. 


A. 

ABORTION. 
See  Evidence,  12. 

ACCEPTANCE. 
See  Partners,  6,  8. 

ACCOMPLICE. 
See  Witness,  6. 

ACCOUNT. 
See  Chancery,  12. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  The  certificate  of  the  acknowledgment  of 
a  married  woman  as  to  her  execution  of 
a  deed,  must  show,  by  the  facts  staled  in 
it,  that  she  had  been  examined  in  the  man- 
ner prescribed  by  the  statute,  or  the  deed, 
as  to  her,  will  not  be  valid.— Jordan  v. 
Corey,  385 

2.  Officers  have  a  right,  and  it  is  their  duty, 
to  correct,  at  any  time,  any  mistake  in 
their  certificates;  and  should  the  question 
as  to  the  sufficiency  of  a  certificate  arise 
in  Court,  the  officer  who  made  it  should 
be  permitted  to  correct  the  mistake  in  it 
nunc  pro  tunc.  Ibid. 

3.  The  certificate  does  not  depend  for  its 
validity  upon  its  being  made  matter  of 
record,  ana  a  deed  without  such  certifi- 
cate as  the  statute  requires  cannot  be  re- 
corded. Ibid. 

ADJOURNMENT. 
See  Court,  Circuit,  3. 
Vol.  II.— 85 


ADMINISTRATION,  LETTERS  OF. 

1.  The  statute  gives  the  clerk  authority  to 
grant  letters  of  administration  in  vaca- 
tion when  the  right  to  administration  is 
not  controverted. — Brown  el  al.  v.  King  et 
al.,  520 

2.  The  Court  is  bound  to  ratify  the  clerk's 
appointment,  unless  some  valid  objection 
be  made  against  it.  Ibid. 

3.  The  clerk  reported  to  the  Ohio  Probate 
Court  that  he  had,  in  vacation,  granted  to 
A.,B.t  and  C,  letlers  of  administration, 
<fec;  that  said  administrators  had  given 
bond,  <fcc,  according  to  law.  The  admi- 
nistrators thon  moved  the  Court  to  con- 
firm said  appointment  and  produced  an 
account  in  ravor  of  A.,  sworn  to,  amount- 
ing to  762  dollars.  They  also  produced 
a  written  notice  to  the  clerk  signed  by  A., 
stating  that  she  should  claim  the  appoint- 
ment of  administratrix  as  the  largest  cre- 
ditor, and  that  she  desired  B.  and  C.  to 
be  associated  with  her  in  the  administra- 
tion, which  notice  was  filed  by  the  clerk. 
D.  objected  to  the  confirmation  of  said 
report,  and  moved  for  the  appointment  of 
himself  and  E.,  and  introduced  a  notice 
to  the  clerk  stating  that  he  was  a  creditor 
of  the  estate,* and  should,  as  soon  as  the 
law  permitted,  apply  for  letters.    He  also 

S reduced  an  account  in  his  favor  for  265 
ollars,  and  one  in  favor  of  F.  for  236 
dollars.  F.  renounced  any  right  he  might 
have  to  the  administration  in  favor  of  D. 
and  E.  The  Court  declared  the  clerk's 
appointment  void,  and  appointed  E.  and 
L.  Held,  that  these  facts  do  not  show 
that  the  right  to  administration  was  con* 
troverted  oeibre  the  clerk.  Held,  aluo, 
that  A.,  being  the  largest  creditor,  was 
entitled  to  the  administration.  Held, 
also,  that  the  clerk  was  authorised  to  join 


074 


INDEX. 


B.  and  C.  with  A.  in  the  appointment. — 
Brown  et  al.  v.  King  et  al.,  520 

ADMINISTRATOR  DE  BONIS  NON. 
See  Executor  and  Administrator,  11. 

ADMISSIONS. 

See  Assault  and  Battert  with  Intent  to 

Murder. 

ADVANCEMENT. 
See  Partition,  5. 

ADVERSE  POSSESSION. 

See  Ejectment,  6.    Instructions  to  Jury,  1. 
Vendor  and  Purchaser,  2. 

J.  and  H.  were  tenants  in  common  of  two 
lots,  but  neither  was  in  actual  possession. 
J.  made  a  deed  for  the  whole  property  to 
£».,  and  L.  to  M.  in  1819.  M.  Uok  pos- 
session of  the  entire  property  and  im- 
proved it.  In  1836,  J.  and  H.  deeded  the 
lots  to  K.,  the  lessor  of  the  plaintiff.  This 
suit  was  commenced  against  the  heirs  of 
AT,  in  1849.  M.  and  his  heirs  had  been 
in  possession  and  claiming  title  to  the  en- 
tire property,  under  the  deed  from  L., 
more  than  twenty  years  before  the  com- 
mencement of  suit.  Held,  that  M.'e  pos- 
session of  the  whole  property  was  ad- 
verse, and  that  the  deed  to  K.  was  void. 
— Doe  d.  McCarty  et  al.  v.  McCleary,    405 

AGENT. 
See  Principal  and  Agent.    Bridges,  3. 

9  j*  %M#^-j    When  a  factor  receives  goods  for  sale  on 

commission,  he  undertakes  to  account  for 

^r  ••4»  those  he  may  sell,  and  pay  over  the  pro- 

m  ceeds  and  to  re-deliver  the  residue  on  de- 

fjty%^L+0*  mand. — Lindley  v.  Downing,  418 

*^  2.  If  he  make  a  wrong  use  of  the  goods,  he 

may  be  sued  in  special  assumpsit  on  his 

promise  Co  perform  his  duty,  or  in  case 

for  his  non- performance  of  that  duty. 

Ibid. 

-\ 

3.  If  there  has  been  a  tortious  conversion 
of  the  goods,  or  a  refusal  to  deliver  them 
on  denrind,  when  they  might  have  \ycen 
delivered,  trover  will  lie.  Ibid. 

4.  A  factor  will  not  be  liable  to  a  suit  for 
goods  sold  and  delivered  in  consequence 
merely  of  an  unauthorized  disposition  of 
the  goods.  Ibid. 

5.  In  a  suit  for  goods  sold  and  delivered, 
evidence  that  the  defendant  received  the 

V  eoods  to  sell,  as  the  plaintiff's  agent,  and 

1    — '  had  sold  them  and  received  the  price  is 

Z*  inadmissible.  Ibid. 
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6.  Where  the  right  of  action  turns  upon  the 
question  whether  an  agent  has  been  guil- 
ty of  negligence  or  other  breach  of  duty, 
the  agent  is  incompetent  to  testify  for  the 
defendant.— M eClure  v.  Whiteside*  et  al., 

573 

AGREEMENT. 
See  Contract.    Evidence,  10. 

ALIMONY. 
See  Divorce.    Marriage,  1. 

AMENDMENTS. 
See  Clerical  Errors. 

1.  Justices  of  the  peace,  as  well  as  all  other 
Courts,  possess  inherent  power  to  correct 
clerical  mistakes  in  their  proceedings. — 
Silner  v.  Butterjield,  34 

2.  An  execution  issued  by  a  justice  may  be 
amended,  even  after  levy,  so  as  to  make  it 
correspond  with  the  judgment.  Ibid. 

3.  Motion  to  amend  a  record.  The  motion 
was  founded  on  affidavit,  made  by  the  at- 
torney of  the  defendant,  which  stated  that 
on,  <fcc,  the  affiant  filed  in  said  Court,  as 
exhibits  in  said  cause,  two  writings  obli- 
gatory for  the  payment  of  money  payable 
to  B.,  and  assigned  by  the  payee  to  the 
defendant's  intestate.  These  exhibits  are 
referred  to  in  the  following  entry  of  re- 
cord in  said  cause:  "  This  day  come  the 
complainant  and  the  defendant,  Ac.,  and 
on  said  defendant's  motion  he  has  leave, 
and  now  files  the  exhibits  named  in  the 
answer  of  said  defendant  as  of  the  date 
of  the  filing  of  said  answer,  the  complain- 
ant objecting,  (fee."  A  transcript  of  the 
record  of  said  cause,  certified  to  the  Su- 
preme Court,  showed  that  said  exhibits 
were  not  on  file  in  the  Circuit  Court  and 

■  could  not  be  made  a  part  of  the  record. 
The  affiant  kept  no  copies  of  said  exhibits, 
but  he  said  he  had  stated  the  substance 
of  them.  The  object  of  the  motion  was 
to  have  the  record  so  amended  that  the 
substance  of  the  exhibits  as  sworn  to, 
might  appear  of  record.  Held,  that  the 
motion  should  have  been  sustained. — Ltp- 
peneott,  adm'r,  v.  Wygant,  661 

APPEAL. 

See  Attachment,  7,  8.  Certiorari.  Costs. 
Executor  and  Administrator,  9.  Justice 
of  the  Peace,  2. 

1.  The  statute  of  1836  prescribing  the  mode 
by  which  damages  snail  be  obtained  for 
injury  done  by  chartered  companies  run- 
ning their  roads  through  the  aggrieved 
party's  land,  makes  the  award  of  the  ap- 
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praisera  final,  unless  an  appeal  is  taken 
-within  30  days  after  the  award  is  made; 
and  such  appeal  must  be  governed  by  the 
same  rules  and  regulations  as  appeals 
from  judgments  from  justices  of  the 
peace,  except  that  no  bond  is  required  of 
the  state  wnen  a  party. — Pruiti  et  al.  v. 
The  Shelbymlle  R.  R.  Co. ,  530 

2.  The  plaintiffs  applied  to  the  Shelbyville 
railroad  company  for  damages  occasioned 
by  the  road  of  the  company  running 
through  their  land.  Appraisers  were  ap  ■ 
pointed,  who  awarded  the  plaintiffs  100 
dollars.  The  plaintiffs  moved  the  Circuit 
Court  to  grant  them  an  appeal,  on  affida 
vit  filed  stating  that  the  applicants  were 
not  notified  of  the  award  until  about  six 
months  after  it  was  made,  and  had  they 
been  notified  they  would  have  taken  an 
appeal  within  30  days.  Held,  that  these 
facts  did  not  authorize  the  Circuit  Court 
to  grant  the  appeal.  Ibid. 

3.  Ordinarily  appeals  must  be  taken  from 
judgments  of  justices  within  30  days,  but 
the  Circuit  Court  may  authorize  the  tak- 
ing of  an  appeal  after  the  expiration  of 
that  period,  if  it  be  made  to  appear  by 
affidavit  that  the  party  wishing  to  appeal 
was  prevented  from  taking  it  within  that 
time  by  unavoidable  circumstances,  or  the 
improper  conduct  of  the  appellee  or  of 
the  justice,  and  that  he  has  merits  in  such 
appeal.  Ibid. 

APPRAISEMENT. 

See  Trial  of  the  Right  of  Property,  2. 

Ejectment.  The  right  of  the  plaintiff's  les- 
sor to  the  land  was  based  on  sheriff's 
sale  and  deed.  In  1846,  a  judgment  was 
obtained  on  a  note  dated  in  1845,  before 
a  justice.  The  judgment  was  in  the 
usual  form;  nothing  being  expressed  that 
property  should  be  sold  without  valua- 
tion. Upon  a  transcript,  an  execution  was 
obtained  upon  scire  facias,  but  did  not 
provide  that  collection  should  be  made 
without  relief  from  valuation.  The  she- 
riff sold  the  land  on  this  judgment  for 
what  it  would  bring,  and  without  ap- 
praisement. The  plaintiff  offered  in  evi- 
dence, on  the  trial  of  this  ejectment  suit, 
the  note  on  which  judgment  was  ren- 
dered, to  show  that  it  was  executed  after 
the  1st  otJune,  1843,  and  stipulated  for 
a  waiver  of  valuation  and  appraisement 
laws;  which  the  Court  refused.  Held, 
that  the  sale  was  void,  and  the  evidence 
rightly  refused. — Doe  d.  Vail  v.  Craft, 

359 

ARBITRATION  AND  UMPIRAGE. 
See  Award. 


ARGUMENT  OF  COUNSEL. 
See  Practice,  3. 

ASSAULT  AND  BATTERY  WITH  IN- 
TENT  TO  MURDER. 

Indictment  for  an  assault  and  battery  with 
intent  to  murder.  The  stale  proved  that 
the  defendant  had  said,  a  short  time  be- 
fore he  committed  the  assault,  that  he  ex- 
pected to  kill  some  one  before  he  left 
town.  Held,  that  the  evidence  was  right- 
ly admitted  to  show  the  intention  of  the 
defendant.— Read  v.  The  State,  438 

ASSIGNMENT. 

See  Interest,  1.    Notes,  Promissory,  7,  9, 
11, 12.    Vendor  and  Purchaser,  14. 

1.  A  bill  in  chancery  by  A.  B.  against  C. 
D.,  and  E.  F.  alleged  thai  A.  B.  and  E. 
F.  recovered  judgment  against  C.  D.; 
that  E.  F.  subsequently  assigned  his  in- 
terest t«  A.B.;  that  afterwaids  E.  F.,  in 
his  and  the  name  of  A.  B.,  in  considera- 
tion of  his  individual  debt  to  C.  D.,  gave 
the  latter  a  receipt  for  part  of  said  judg- 
ment. C.  D.  knew  of  the  assignment 
when  he  took  the  receipt.  Held,  that  the 
receipt  was  fraudulently  obtained,  and 
that  execution  might  issue  upon  the  judg- 
ment as  though  no  receipt  were  obtained. 
— Branham  et  al.  v.  Rose,  26 

2.  Bill  in  chancery  against  the  adminis- 
trator and  heir*,  to  subject  a  certain  town 
lot  left  by  the  deceased  to  the  payment  of 
a  judgment  assigned  to  the  complainant. 
The  heirs,  by  their  guardian  ad  litem,  an- 
swered, among  other  things,  that  the 
complainant  assigned  the  judgment  to 
one  Petty,  by  tne  following  writing: 
"Cambridge  City,  February  7th,  1846.  To 
the  clerk  of  the  Wayne  Circuit  Court: 
Sir — You  will  please  pay  to  William  Pet- 
ty the  amount  of  my  claim  which  I  hold 
against  Jesse  Stewart  in  the  Wayne  Cir- 
cuit Court,  which  was  assigned  to  me  by 
Isaac  Myers.  John  Teetorr  Held,  that 
this  was  not  an  assignment  of  the  judg- 
ment.— Teetor  v.  Abden  et  al.,  183 

3.  Held,  also,  that  the  administrator  was 
rightly  made  a  party.  Ibid. 

ATTACHMENT. 

See  Common  Carrier.    Delivery,  2.    Trial 
of  Right  of  Property,  1. 

1 .  Where  an  obligor,  summoned  in  an  at- 
tachment-suit as  garnishee,  answers  that 
the  obligation  was  assigned  before  ho  was 
summoned,  the  attachment-plaintiff  can- 
not reply  that  the  garnishee  nad  no  notice 
of  the  assignment  until  after  he  was  sum- 
moned.— Smith  et  al.  v.  Blatchford,       184 
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2.  In  a  suit  by  the  plaintiff  as  assignee  of 
a  firm  on  a  promissory  note  against  the 
maker,  the  declaration  need  not  state  the 
names  of  the  persons  composing  the 
firm.  Ibid,  j 

3.  Qwere,  whether  the  pendency  of  an  at- 
tachment-suit can,  in  any  case,  be  plead- 
ed. Ibid. 

4.  Attachment  against  a  canal-boat  for  ar- 
ticles furnished  for  the  boat  at  the  re- 
quest of  the  master.  Attachment  was 
served  on  the  boat  and  notice  given  the 
master.  The  justice's  record  shows  a 
bond,  of  the  same  date  as  the  attach- 
ment, executed  by  the  master  and  H., 
conditioned  for  the  payment  of  all  de- 
mands which  might  f>e  adjudged  in  said 
cause  due,  which  was  approved  by  the 
justice.  The  transcript  does  not  show 
any  use  made  of  the  bond.  No  motion 
was  made  for  the  discharge  of  the  boat, 
nor  was  the  boat  discharged.  Judgment 
against  the  boat.  Appeal  to  the  Circuit 
Court.  The  defendant  moved  to  dismiss, 
on  the  ground  that  no  judgment-  could 
be  rendered  against  the  boat,  which  mo- 
tion was  overruled,  and  judgment  ren- 
dered against  the  master  for  the  plain- 
tiff's demand,  to  be  levied  of  the  said 
canal-boat.  Held,  that  the  case  stood  as 
if  no  bond  had  been  'given.  Held,  also, 
that  the  motion  to  dismiss  was  properly 
overruled.  Held,  also,  that  the  judgment 
of  the  Circuit  Court  was  substantially  j 
good. — Canal  Boat  Odd  Fellow  v.  Stewart 
et  al.,  240 

5.  The  plaintiff  took  out  a  writ  of  foreign 
attachment  against  the  property  of  the 
defendant.  The  latter  gave  bond,  and 
his  property  was  released,  and  at  the  suc- 
ceeding term  there  was  an  order  of  pub- 
lication. At  the  term  subsequent,  the 
administrator  of  the  plaintiff's  estate  ap- 
peared and  suggested  the  death,  since  the 
fast  continuance,  of  the  plaintiff,  ai>d  it 
was  ordered  that  the  suit  be  revived  in 
the  name  of  the  administrator.  Publica- 
tion was  proved.  At  the  next  term  the 
parties  appeared,  and  the  defendant  fail- 
ing and  refusing  to  make  any  defence, 
judgment  was  rendered  for  the  plaintiff 
with  an  award  of  execution.  Tne  tran- 
script contains  a  statement  of  the  clerk 
that  the  defendant  moved  to  dismiss  the 
cause  for  want  of  a  scire  facias,  and  that 
the  motion  was  overruled.  Held,  that  the 
statement  of  the  clerk  was  no  part  of  the 
record.  Held,  also,  that  as  the  defendant 
appeared  to  the  suit  and  suffered  judg- 
ment to  be  rendered  against  him  without 
objecting  to  the  order  of  revival,  he  may 
be  considered  as  having  waived  the  ob- 
jection.—Shoup  v.  Conwell,  497 


6.  If,  in  an  attachment  against  a  boat,  the 
boat  be  released  by  giving  a  bond  as  pre- 
scribed by  statute,  the  judgment  for  the 
plaintiff  should  be  against  the  debtor  per- 
sonally.— Lane  v.  Leet,  535 

7.  Attachment  against  a  boat.  The  master 
gave  bond,  appeared,  and  defended,  and 
the  justice  erroneously  rendered  judgment 
against  the  boat,  instead  of  against  the 
master.  Appeal  to  the  Circuit  Court. 
The  attorney  for  the  boat  moved  to  dis- 
miss the  cause,  which  motion  was  over- 
ruled. He  then  offered  to  go  to  trial  on 
behalf  of  the  boat,  but  the  Court  tried  the 
cause  as  between  the  plaintiff  and  the 
master  and  gave  judgment  against  the 
latter.  Held,  that  the  cause  should  not 
have  been  dismissed,  and  the  Court  cor- 
rectly rendered  judgment  against  the 
master.  Ibid. 

8.  If  neither  party,  on  appeal  to  the  Circuit 
Court,  require  a  jury,  the  cause  may  be 
tried  without  a  jury,  though  the  amount 
in  controversy  exceed  20  dollars.      Ibid. 

9.  It  is  no  objection  to  a  foreign  attach- 
ment against  A.,  that  the  debt  on  which 
the  writ  is  founded  is  evidenced  by  the 
joint  and  several  note  of  A.  and  B. — 
Higgins  v.  Pence,  566 

10.  In  such  case  a  plea  that  the  latter  was 
a  resident  of  the  county  and  the  owner 
of  lands  and  goods  there  sufficient  to  sa- 
tisfy said  note,  is  bad  either  as  a  plea  in 
abatement  or  in  bar.  Ibid. 

11.  The  Court  is  authorized  to  treat  such  a 
plea  as  a  plea  in  bar,  and  a  judgment 
quod  recuperet  is  therefore  proper.     Ibid. 

12.  Ejectment.  The  following  are  the 
facts:  In  November,  1843,  L.,  who  owned 
the  land  in  dispute,  sold  the  same  to  the 
lessors  of  the  plaintiff,  who  neglected  to 
have  their  deed  recorded  until  Jitiy,  1845. 
In  September,  1843,  C.  took  out,  from  the 
Vigo  Circuit  Court,  a  writ  of  foreign  at- 
tachment against  L.  The  sheriff's  re- 
turn states  that  he  had  seized,  as  the  pro- 
perty of  L.,  several  tracts  of  land  in  said 
•ouuty.  At  the  November  term,  1844, 
publication  of  notice  to  L.  of  the  pen- 
dency of  the  suit  was  proved  and  cause 
continued.  At  the  next  term  another 
writ  of  attachment  was  ordered  to  be  is- 
sued to  Vanderburgh  county  and  cause 
continued;  the  seoond  writ  was  returned 
levied  on  the  land  in  dispute.  At  the 
succeeding  term,  L.  made  default,  dam- 
ages were  assessed,  and  judgment  ren- 
dered against  him,  to  be  levied  on  the 
land  attached  in  Vanderburgh  county.  In 
February,  1845,  the  sheriff,  by  virtue  of 
an  execution  on  said  judgment,  sold  the 
land  to  the  defendant,  and,  on  the  18th  of 
said  month,  made  him  a  deed  which  was 
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recorded  on  the  23d  of  February,  1845. 
The  writs  were  each  returned  in  twenty 
days.  Held,  that  the  act  of  1843  required 
no  other  continuance  as  to  the  first  writ; 
that  the  second  writ  was  a  proceeding  in 
that  suit,  and  did  not  require  any  addi- 
tional continuance  or  publication  to  giVe 
the  Court  jurisdiction  of  the  whole  case. 
— Brose  v.  Doe  d.  Williams,  et  al.,  666 
13.  Held,  also,  that  the  concluding  words 
of  the  writ,  namely,  that  the  sheriff  should 
return  the  writ  within  twenty  days,  was 
surplusage.  Ibid. 

ATTORNEYS. 
See  Husband  amo  Wife.    Practice,  3. 

AUDITOR  OF  COUNTY. 
See  Juby  Fees,  1.    Mandamus. 

AVOWRY. 
See  Distress  fob  Rent. 

AWARD. 
See  Appeal,  1,  2. 

1.  Award,  in  these  words:  "We,  Ac,  do 
award  to  A.  B.  9  dollars  and  50  cents  for 
each  and  every  acre  of  bottom  corn  on  the 
17th  of  June  last,  and  1  dollar  and  50 
cents  per  acre  for  subsequent  tending; 
also,  to  A.  B.  2  dollars  and  50  cents  for 

x  the  hill  corn,  and  1  dollar  and  50  cents 

v  K  per  acre  for  subsequent  tending,  <fec. ;  mak- 
ing for  A.  B.'s  bottom  corn,  including  sub- 
sequent tending,  11  dollars  per  acre;  and 
for  the  hill,  including  subsequent  tending, 
4  dollars  per  acre."  Held,  that,  as  this 
award  furnishes  no  definite  sum  to  be  paid 
A.  B.,  nor  data  from  which  it  can  be  com- 
puted, it  was  correctly  set  aside. — Hays 
et  al.  v.  Hays,  28 

2.  Uncertainty  in  an  award  renders  it  void. 

Ibid. 

3.  The  plaintiff  filed  in  the  clerk's  office  a 
bond  of  submission  executed  to  him  by 
the  defendant  and  an  award  in  favor  of 
the  former  against  the  latter.  The  de- 
fendant moved  the  Court  to  have  the  award 
modified,  and  the  motion  was  sustained. 
He  proved  that  the  arbitrators,  in  making 

\^  the  award,  did  not  take  a  judgment  in  his 
"  favor  against  the  plaintiff  into  considera- 
tion, it  not  having  been  brought  before 
them.  The  Court  ordered  the  amount  of 
the  judgment  to  be  entered  in  favor  of  the 
defendant  on  the  award  and  adjudged  that 
said  judgment  was  satisfied.  This  allow- 
ance caused  a  balance  against  the  plain- 
tiff on  the  award  for  which  judgment  was 
rendered  against  him.  Held,  that  there 
was  error  in  causing  the  judgment  to  be 
credited  on  the  award,  and  that  the  judg- 


ment in  favor  of  the  defendant  was  erro- 
neous.— Huss  v.  Turner,  217 


B. 


BANKS. 

1.  If  a  bank  be  organized  under  an  uncon- 
stitutional law,  the  notes  issued  by  it  will 
be  void,  and  will  constitute  no  considera- 
tion for  a  promissory  note. — Skinner  et  al. 
v.  Deming  et  al.,  558 

2.  If  a  bank  be  illegal  on  the  ground  that  it 
was  not  chartered  by  the  requisite  consti- 
tutional vote,  the  journals  of  the  legisla- 
ture chartering  the  same  will  be  legiti- 
mate evidence  to  show  the  fact.         Ibid. 

BANK  NOTES. 
See  Small  Bills.    Witness,  7. 

BANKRUPT. 

1.  Debt  on  a  judgment.  Plea,  discharge  as 
a  bankrupt  on  voluntary  application.  The 
plea  did  not  state  that  the  debt  was  not  of 
a  fiduciary  character.  Demurrer  to  plea 
sustained. — Bivens  v.  Newcomb,  98 

2.  In  an  action  of  covenant  by  the  assignor 
of  P.,  a  bankrupt,  founded  on  an  article 
of  agreement  between  the  latter  and  the 
defendant,  the  defendant  pleaded  that  P., 
of  his  own  motion,  filed,  in  the  District 
Court  of  the  United  States,  his  petition, 
applied  for  a  discharge  under  the  bank- 
rupt law  and  was  declared  a  bankrupt, 
and  the  plaintiff  was  appointed  assignee 
solely  at  P.'b  own  instance.  Held,  that 
the  plea  was  bad  on  demurrer. — Hastings, 
assignee,  fyc,  v.  Fowler  216 

3.  The  declaration  was  as  follows :  H.t  as- 
signee of  the  estate  and  effects  of  P.,  a 
bankrupt,  complains,  <fcc.  Held,  that  there 
was  no  occasion  of  referring  to  the  bank- 
rupt act,  as  it  was  a  public  law.        Ibid. 

4.  The  state  Courts  have  jurisdiction  in 
suits  by  the  assignees  of  bankrupts,  un- 
der the  bankrupt  act  of  the  United  States. 

Ibid. 

I  BILL  OF  EXCEPTIONS. 

See  Exceptions.    Instructions  to  Jury,  2. 

BILLS  OF  EXCHANGE. 

See  Fraud,  1.    Partner,  6,  8. 

1.  Assumpsit.  The  declaration  contained 
three  counts.  Two  were  founded  on  bills 
of  exchange  drawn  by  the  defendant  on 
A.,  in  favor  of  B.  One  of  these  counts 
alleged  the  bill  described  to  have  been  in- 
dorsed by  the  payees  to  A.,  and  by  him  to 
the  plaintiffs.    The  pleas  filed  amounted 
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to  pleas  of  want  of  consideration,  or  pleas 
of  failure  of  consideration.  Held,  that 
such  pleas,  in  order  to  be  valid  by  the  law 
merchant,  must  allege  that  the  indorse- 
ment was  made  without  consideration,  or 
after  the  bill  or  note  became  due. — Han- 
kins  v.  Shoup  et  al.,  342 

2.  Held,  also,  that  if  the  pleas  were  valid, 
the  decision  against  their  validity  could 
not  be  complained  of,  as  the  facts  show- 
ing a  want  or  failure  of  consideration 
were  admissible  under  the  general  issue. 

Ibid. 

3.  Held,  also,  that  such  pleas  are  not  author- 
ized by  our  statute.  (See  R.  S.,  1843,  pp. 
577, 578.)  im. 

4.  A  bill  of  exchange  was  drawn  on  a  firm, 
and  was  accepted  by  one  of  the  partners 
in  the  name  of  the  firm.  The  bill  includ- 
ed an  individual  debt  due  by  the  one  ac- 
cepting, and  also  a  debt  due  by  the  firm. 
The  otner,  and  then  only  surviving  mem- 
ber, pleaded  the  general  issue  under  oath. 
Held,  that  the  drawers  could  recover  on 
the  bill  the  amount  of  the  firm-debt  in- 
cluded in  it. — Gamble  et  al.  v.  Grimes,  392 

5.  If  the  drawers  could  have  shown  previ- 
ous authority  to  the  partner  to  accept  the 
bill,  or  a  subsequent  approbation  of  the 
act,  they  could  have  recovered  the  whole 
amount.  Ibid. 

6.  A  partial  want  or  failure  of  consideration 
avoids  a  bill  of  exchange  only  pro  tanto; 
but  where  the  consideration  is  illegal  in 
part,  then  it  avoids  the  bill  in  toto.    Ibid. 

7.  An  authority  to  draw  a  bill  is  virtually 
an  acceptance  of  the  bill  drawn  in  con- 
formity to  it. — Beach  v.  The  State  Bank. 
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BOARD  OF  CANVASSERS. 
See  Elections. 

BOARD  OF  COUNTY  COMMISSION- 
ERS. 

See  County  Commissioners.    Commissioners, 

County. 

BONA  FIDE  PURCHASER. 
See  Vendor  and  Pdrchaser,  7,  8. 

BONDS. 

See  Pilots.    Replevin,  2.    School  Commis- 
sioner, 1,  3. 

Bonds  cannot  be  delivered  as  an  escrow  to 
the  obligee. — The  State  ex  rel.  BarreU  v. 
Chrisman  et  al.,  126 

BONDS,  OFFICIAL. 
See  School  Commissioner,  1,  3,  4. 


BOUNDARY. 
See  Ejectment,  1.    Instructions  to  Jury,  1. 

1.  The  original  descriptions  of  the  sub-divi- 
sions of  the  public  lands  made  by  the  sur- 

m  veyor-general  from  the  field- notes  or  books 
*  of  the  deputy-surveyors,  and  the  plats 
showing  such  sub-divisions,  are  evidence 
as  to  their  boundaries;  and  duly  authen- 
ticated copies  of  such  descriptions  and 
Slats  are  also  evidence. — Doe  d.  City  of 
ladison  v.  Hildreih,  274 

2.  It  is  doubted  whether  the  original  field- 
notes  of  the  deputy-surveyors  are  evi- 
dence as  to  boundaries;  but  if  they  are, 
they  must  be  controlled  by  the  descrip- 
tions and  plats  made  by  the  surveyor-ge- 
neral. Ibid. 

3.  In  the  descriptions  of  the  surveys  of  the 
townships  of  land  in  this  state  bordering 
on  the  Ohio  river,  the  word  "OAto"  means, 
prima  facie,  the  Ohio  river.  Ibid. 

BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

1.  In  an  action  for  breach  of  promise  of 
marriage,  infancy  and  want  of  considera- 
tion are  admissible  in  evidence  under  the 
general  issue. — Morris  v.  Graves,         354 

2.  In  an  action  for  breach  of  marriage  pro- 
mise, it  is  not  necessary  to  aver  a  request 
to  marry,  on  the  part  of  the  plaintiff, 
where  the  declaration  avers  that  the  de- 
fendant had  married  another. — King  v. 
Kersey,  402 

3.  On  the  trial  in  this  case,  the  defendant 
gave  evidence  of  the  bad  characters  of  two 
of  the  plaintiff's  witnesses.  Held,  that 
the  plaintiff  might  be  permitted,  in  her 
rebutting  evidence  as  to  the  characters  of 
said  witnesses,  to  prove  that  they  were 
good  before  this  suit  was  commenced!  Ibid. 

4.  The  plaintiff  will  be  permitted  to  prove 
her  conduct  and  apparent  distress  on  hear- 
ing of  the  marriage  of  the  defendant  to 
another;  and  declarations  made  by  her  to 
members  of  her  family  while  she  was  re- 
ceiving the  -plaflfliff 's  visits,  and  before 
any  estrangement,  will  be  admitted  to 
show  a  promise  of  marriage  on  her  part. 

Ibid. 

5.  To  sustain  this  action,  there  must  be  a 
mutual  promise  of  marriage  between  the 
parties.  Ibid. 

6.  The  plaintiff  will  be  permitted  to  prove 
seduction  to  enhance  the  damages.    Ibid. 

BRIDGES. 

See  Navigable  Streams,  2,  3. 

1 .  Action  on  the  case  by  A.  against  the  com 
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inon  council  of  Indianapolis,  for  injury  to 
his  son  by  falling  through  a  bridge  in 
said  town,  which  was  out  of  repair.  Held, 
that,  whether  the  action  could  be  main- 
tained under  different  circumstances,  it 
was  clear  that  in  this  case  it  must  fail,  be- 
cause the  proof  exhibited  that  the  bridge 
in  question  was  not  along  any  street,  but 
upon  the  national  road,  which  the  city, 
in  her  corporate  capacity  was  not  bound 
to  keep  in  repair,  wnen  it  was  not  a  street 
of  the  city. — The  Common  Council  of  In- 
dianapolis v.  McClure,  147 

3.  Sections  62  and  64,  chapter  16,  of  R.  S., 
1843,  which  authorize  boards  of  county 
commissioners  to  enter  into  contracts  in 
writing  for  building  bridges  over  water 
courses,  and  to  appoint  one  or  more  per- 
sons to  superintend  the  same,  do  not  em- 
power such  commissioners  to  appoint 
agents  to  make  such  contracts. — rotts  et 
al.  v.  Henderson  et  al.t  327 

3.  Covenant  on  a  sealed  agreement,  where- 
by the  plaintiffs  bound  themselves  to  build 
a  certain  bridge,  and  the  defendants,  de- 
scribing themselves  as  "commissioners 
appointed  to  superintend  the  building  of  a 
bridge  across,     Ac,  agreed  to  pay  the 

Slaintiffs  therefor.  Held,  that  the  contract 
id  not  show  upon  its  face  to  have  been 
made  by  or  with  persons  who  could  be 
recognized  as  public  agents,  and,  there- 
fore, it  must  be  regarded  as  their  indivi- 
dual undertaking.  Ibid. 

4.  Where  it  appears,  upon  the  face  of  the 
contract,  that  the  defendants  are  not  to  be 
considered  the  promissors,  but  the  pro- 
mise was  made  in  the  name  and  on  benalf 
of  another  person,  the  plaintiffs'  remedy 
will  be  against  the  latter  person,  if  the 
defendants  had  authority  to  execute  the 
contract  for  him;  and  if  they  had  not,  the 
proper  action  against  the  defendant  will 
be  case  for  acting  without  such  author- 
ity. Ibid. 

5.  A  contract  made  by  county  commission- 
ers, to  be  binding  on  the  county,  must  be 
made  by  the  board  at  a  regular  session  of 
their  Court.  Ibid. 
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CASE. 

See  Injunction,  8.    Nuisance,  3, 4,  5.    Ob- 
struction. 

CAUSE  OF  ACTION.     . 

See  Justice  or  the  Peace,  3. 

1.  Judgment  of  the  Court  below,  in  this 
case,  reversed  for  the  want  of  a  cause  of 
action. — Kaufman  et  al.  v.  Schuder,     170 


2.  Same  point  decided.— Green  v.  Henry, 

CAVEAT  EMPTOR. 

The  maxim,  caveat  emptor,  is  usually  ap- 
plied with  strictness  to  the  purchase  of 
goods  at  execution-sales.  The  sheriff  does 
not  warrant  the  title  of  the  execution-de- 
fendant but  sells  whatever  title  or  interest 
the  latter  may  have,  and  if  the  buyer 
chooses  to  purchase  a  doubtful  title  to  the 
property  offered  for  sale,  he  cannot  claim 
to  be  released  from  the  payment  of  his 
bid  upon  the  ground  that  the  title  was 
imperfect. — Rodgers  v.  Smith,  526 

CERTIORARI. 

When  a  case  is  brought  to  the  Circuit  Court 
by  a  writ  of  certiorari,  the  Court  should 
reverse  the  judgment  of  the  justice  if  er- 
roneous, but  retain  the  cause  for  a  new 
trial  as  in  cases  of  appeal  —Clark  et  al. 
v.  Dunlap,  551 

CHALLENGE  OF  JUROR. 
See  Murder,  1,  2. 

CHANCERY. 

See  Assignment,  1.  Clerical  Errors.  Con- 
tinuance, 1.  Decree,  1.  Devise,  1,  2. 
Infants,  1.  2.  Injunction,  1,  3,  4.  Lost 
Instrument,  1,  2.  New  Trial,  1.  Tres- 
pass, 1,  2.  Vendor  and  Purchaser,  3,  4, 
5,11. 

1.  A  bill  by  A.  against  B.  and  C,  alleging 
that  B.  was  indebted  to  A.  by  a  promis- 
sory note  for  the  payment  of  20  dollars; 
that  C,  by  falsely  representing  that  he  had 
commenced  suit  against  A.  for  slander, 
induced  the  latter  to  compromise  by  as- 
signing to  him  B.'s  note  and  executing 
another  note  for  30  dollars.      The  bill 

S raved  the  cancelling  of  the  note  for  30 
ollars,  and  the  setting  aside  of  the  as- 
signment of  the  one  for  20  dollars.  C.  an- 
swered, admitting  that  he  had  threatened 
to  sue  A.  for  slander,  and  that  the  notes 
were  ^iven  in  consideration  of  his  waiv- 
ing his  right  of  action,  but  denying  mak- 
ing false  representations,  Ac.  Held,  that 
the  bill  was  rightly  dismissed,  upon  the 
proof,  without  reference  to  the  question 
whether  the  facts  charged  are  sufficient  to 
entitle  the  plaintiff  to  the  relief  prayed. — 
Young  v.  ioree  et  at.,  27 

2.  Courts  of  equity  will  entertain  jurisdic- 
tion to  cancel  or  set  aside  an  instrument 
void  on  its  face. — Hays  et  al.  v.  Hays,  28 

3.  A  plaintiff  in  chancery  has  a  right  to  dis- 
miss his  bill  at  any  time  before  final  hear- 
ing, upon  payment  of  costs,  if  he  be  not 
in  contempt. — Elderkin  v.  Fitch,  90 
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4.  An  original  and  a  cross-bill  make  but  one 
suit,  and  when  the  original  is  dismissed, 
the  dismissal  carries  with  it  the  cross-bill. 

Ibid. 

5.  Bill  in  chancery  praying  ttfat  the  Qourt 
decree  the  sale  of  the  defendant's  equita- 
ble interest  in  certain  land  for  the  pay- 
ment of  the  complainant's  debts,  Ac.  Tne 
bill  recited  that  "  the  said  Charles  L.  Wil- 
ton is  possessed  of  equitable  estate  of  one 
undivided  half  of  a  certain  tract  or  lot  of 
land,  situate,"  Ac,  (describing  the  half 
lot).  Held,  that  the  description  of  the 
defendant's  estate  was  too  loose  and  de- 
fective; and,  on  that  ground,  the  bill  was 
bad  on  demurrer. — Bird  et  al.  v.  Wilson, 

181 

6.  Bill  in  chancery  by  A.,  guardian  of  the 
heirs  of  B.,  against  C.  and  others.  -  The 
facts  are  as  follow:  In  June,  1840,  D.  ob- 
tained a  judgment  against  E.  for  225  dol- 
lars. In  November  following  F.  obtained 
a  judgment  against  E.  for  500  dollars.  In 
December  following  E.  conveyed  by  mort- 
gage to  A.  a  part  of  a  town  lot,  73,  in 
(uentretnlle,  as  a  security  for  the  payment 
of  1,200  dollars.  In  April,  1841,  he  con- 
veyed by  deed  a  part  of  lot  71  in  said 
town  for  640  dollars  to  C.  E.  had  no 
other  real  estate.  Both  lots  were  bound 
by  the  judgments  of  D.  and  F.  In  Au- 
gust, 1$41,  executions  issued,  by  virtue  of 
which  said  part  of  lot  73  was  sold  to  O. 
for  a  sum  sufficient  to  pay  the  judgments. 
The  object  of  the  bill  was  to  obtain  a 
decree  against  C  for  the  value  of  the  part 
of  lot  71,  and  a  decree  to  that  effect  was 
rendered..  Neither  D.t  E.t  F.,  nor  O.  was 
made  a  party.  E.  was  insolvent.  Held, 
that  the  decree  could  not  be  sustained 
— 1st.  Because  there  is  no  precedent  for 
such  a  proceeding;  2d.  The  principal 
governing  in  an  analogous  case  at  law  is 
against  it;  3d.  The  bill  was  not  neces- 
sary to  secure  the  party  his  right;  4th. 
It  would  work  injustice  to  C,  Ac— Cohen 
v.  Hannegan,  379 

7.  Bill  in  chancery  setting  forth  that  A.  and 
B.  were  the  owners  of  80  acres  of  land; 
that  they  mortgaged  the  same  for  the  pay- 
ment of  120  dollars,  which  mortgage  was 
assigned  to  the  defendant;  that,  after  the 
execution  of  said  mortgage,  A.  and  B. 
made  a  verbal  partition,  into  parts  of  equal 
value,  of  said  land,  and  each  took  posses- 
sion accordingly,  A.  of  20  acres,  and  B. 
of  60  acres.  A.  conveyed  his  to  the  com- 
plainant, who  took,  and  has  since  held, 
possession  and  made  improvements;  that 
the  defendant  afterwards  filed  his  bill 
against  A.  and  B.,  and  obtained  a  dcciee 
for  145  dollars;  that  the  80  acres  were  sold 
for  200  dollars,  the  defendant  being  the 
buyer;  that  the  defendant  recovered  judg- 


ment in  ejectment  and  is  about  to  put  the 
plaintiff  out  of  possession;  that  a  part  of 
said  mortgage-debt  had  been  paid  before 
foreclosure,  but  was  not  credited.  The 
bill  prays  a  discovery  and  account,  and 
states  that  the  defendant  refused  to  first 
sell  B:$  60  acres;  that  the  complainant 
has  requested  him  to  come  to  an  account- 
ing, take  half  the  amount  from  the  former, 
and  release  his  20  acres,  and  now  offers  to 
make  that  arrangement.  The  bill  prays 
an  injunction  restraining  the  enforcement 
of  the  judgment  in  ejectment,  and  a  de- 
cree that  the  complainant's  20  acres  be 
released.  Held,  that  the  complainant 
could  not  compel  the  defendant  to  first 
sell  the  60  acres,  but  he  had  a  right  to  file 
a  bill  to  redeem  the  land  before  sale,  and 
had  he  done  so  he  would  have  been  re- 
quired to  redeem  the  whole  of  it  with  the 
right  of  holding  it>  till  he  should  be  re- 
paid half  the  amount  with  interest  by  his 
co-debtor. — Roswell  v.  Simonton,  516 

8.  Held,  also,  that  had  the  complainant  been 
a  party  to  the  bill  to  foreclose  he  might 
have  availed  himself  of  all  the  rights  he 
could  have  had  upon  a  bill  to  redeem. 

Ibid. 

9.  Held,  also,  that  his  proper  course  would 
have  been  to  have  filed  his  bill  after  the 
sale  and  redeemed  the  whole  of  the  land 
by  paying  off  the  decree  and  costs.  Ibid. 

10.  Held,  also,  that  he  was  bound  by  the  de- 
cree in  the  foreclosure-suit,  as  the  bill  did 
not  charge  fraud  or  collusion  in  the  ren- 
dering of  that  decree.  Ibid. 

11.  A  Court  of  chancery  will  not  relieve 
against  a  judgment  contrary  to  equity 
where  a  defence  existed  which  might  nave 
been  set  up  at  law,  unless  the  failure  to 
so  set  it  up  was  unmixed  with  fault  or 
negligence  on  the  part  of  the  defendant 
to  such  judgment.— -Skinner  et  al.  v.  De- 
nting et  al.  558 

1 12.  The  complainant  filed  a  bill  of  disco- 
very, alleging  that  he  is  sued  by  the  de- 
fendant for  failing  to  account  for  certain 
beef  placed  in  his  hands,  as  commission 
merchant,  for  sale.  The  bill  states  that 
said  beef  was  duly  accounted  for;  that 
two  accounts  were  rendered;  that  the  first 
was  rendered  by  P.,  the  coroplainant'6 
clerk,  who  is  deceased,  in  which  it  is 
stated,  in  a  memorandum  at  the  bottom 
of  said  account,  that  a  number  of  barrels 
yet  remained  on  hands  for  sale,  which 
number,  with  those  sold,  exceeded  all  that 
the  defendant  had,  and  that  the  action  was 
brought  for  the  excess  so  erroneously  stat- 
ed in  said  receipt.  The  bill  also  alleges 
that  the  beef  was  packed  and  freighted 
by  G.,  and  the  boat  was  steered  by  Y. 
The  complainant  states  that  he  does  not 
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know  any  witness  by  whom  he  can  prove 
the  exact  amount  of  beef  which  the  de- 
fendant deposited  for  sale,  and  calls  upon 
him  to  answer  as  to  the  several  facts 
stated  in  the  bill.  The  defendant,  in  his 
answer,  says  he  cannot  admit  the  receipt 
signed  by  P.  to  be  erroneous;  but  believes 
that  the  account  so  rendered  states  the 
correct  amount  of  beef  deposited  for  sale, 
and  that  he  has  more  confidence  in  the 
correctness  of  said  receipt  than  in  his  own 
recollection,  and  that  it  contains  the  bent 
information  he  can  give.  He  admits  that 
O.  freighted  the  beef,  and  that  Y.  steered 
the  boat.  Exceptions  of  insufficiency  and 
impertinence  were  sustained,  and  the  de 
fendant  failing  to  answer  further,  it  was 
ordered  that  such  parts  of  the  bill  as 
were  not  sufficiently  answered  should  be 
taken  as  confessed,  Ac.  Held,  that  the 
answer  was  evasive. — Tomlineon  v.  Lind- 
ley,  569 

13.  Bill  in  chancery  against  heirs  to  set 
aside  a  conveyance  of  land  made  by  a  de- 
ceased debtor  in  his  lifetime  for  fraud, 
and  for  a  sale  of  the  land  for  the  payment 
of  debts.  Sale  decreed,  and  sheriff  or- 
dered to  bring  so  much  of  the  proceeds 
as  would  pay  the  decree  in  the  case  into 
Court,  ana  to  pay  the  overplus  to  the  de- 
fendants. Held,  that  the  decree  for  the 
sale  was  correct,  but  that  the  entire  pro- 
ceeds of  the  sale  in  such  case  should  be 
paid  into  Court  to  be  distributed  among 
creditors,  should  there  be  such,  in  the 
course  of  administration. —  McNaughtin 
ei  aL  v.  Lamb,  642 

CHARACTER. 

See  Breach  of  Marriage  Promise,  3.    Evi- 
dence, 4. 

CLERICAL  ERRORS. 

See  Amendment,  1,  2. 

A  Court  of  Chancery  cannot  correct  a  record 
on  account  of  the  clerk  of  the  Court  mak 
ing  a  in  is  take  in  entering  a  judgment. — 
State  Bank  v.  Young  et  al.,  171 

CLERK  OF  THE  CIRCUIT  COURT. 

See  Attachment,  5.    Elections.    Filing 
Papers.    Jury  Fees,  1.    Mandamus,  9. 

1.  Where  a  vacancy  occurs  in  the  office  of 
the  clerk  of  the  Circuit  Court,  the  judges 
thereof  have  the  power  to  appoint  a  clerk 
pro  tempore,  until  the  next  annual  election, 
or  until  an  appointment  can  be  regularly 
made,  and  for  no  longer  time. — Brower  v. 
O'Brien,  423 

2.  The  form  of  the  certificate  given  to  such 
appointee  is  immaterial,  as  it  can  confer 
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no  rights  on  him  which  the  Court  is  not 
authorized  to  confer.  Ibid. 

3.  The  clerk  of  the  Circuit  Court  is  ex  offi- 
cio the  clerk  of  the  board  of  canvassers. 

Ibid. 

COLLATERAL  SECURITY. 
See  Creditors. 

1.  The  taking  of  collateral  security  does 
not  bar  a  suit  upon  the  principal  debt. — 
Dugan  v.  Sprague  et  al.,  600 

2.  If  a  debtor  give  his  creditor  notes  as  col- 
lateral security,  he  cannot  obtain  credit 
therefor  in  a  suit  upon  the  principal  debt, 
unless  he  can  show  that  the  notes  consti- 
tuting that  security  had  been,  or  could 
have  been,  collected.  Ibid. 

COMMISSIONERS,  COUNTY. 

Boards  of  county  commissioners  are  Courts- 
of  limited  and  special  jurisdiction,  and 
their  records  must  show,  to  make  them 
evidence  of  the  validity  of  the  acts  of  the 
Courts,  that  the  requisitions  of  the  sta- 
tutes under  which  they  acted  were  com- 
plied with,  so  far  as  necessary  to  give 
them  jurisdiction.— #A<xfe  v.  Davis,       53 

COMMON  CARRIER. 

The  defendants,  who  were  non-residents 
and  common  carriers,  agreed  to  deliver  a 
certain  amount  of  flour  for  the  plaintiffs 
at  New  York  in  good  order  for  a  certain 
amount  agreed  on  as  freight.  Held,  that 
the  property  of  the  defendants  was  liable 
by  suit  instituted  by  process  of  foreign 
attachment,  for  the  damages  done  to  the 
goods  while  on  their  transit — Bautman 
et  al.  v.  Smith  et  aL,  374 

COMMON  SCHOOLS. 
See  Negroes. 

COMPENSATION. 
See  Statutes,  Construction  of,  3. 

CONSIDERATION. 

See  Bills  of  Exchange,  6.  Evidence,  11. 
Notes  Promissory,  14.  Vendor  and  Pur- 
chaser, 7,  8,  9, 14, 15. 

1.  A  promissory  note  was  given  to  the  Wa- 
baen  Manual  Labor  College,  <fcc,  for  the 
sum  of  50  dollars  to  aid  in  the  endow- 
ment of  the  presidency  of  said  college, 
<fcc,  the  charter  of  the  institution  author- 
izing the  reception  of  such  subscriptions. 
Held,  that  the  consideration  was  suffi- 
cient.— Johnson  v.  The  Wabash  College, 
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2.  Case  of  Allen  v.  Let,  1  Carter's  Ind.  R.p. 
58,  re-affirmed.— Let  v.  Wattact,  629 

CONSTABLE. 

See  Distress  for  Rent,  3. 

A  constable  was  legally  appointed  and 
qualified,  and  was  subsequently  elected 
his  own  successor,  but  never  qualified 
under  said  election,  and  continued  to  act 
as  such  officer.  Held,  that,  under  the  R. 
S.  of  1843,  he  held  over  until  his  success- 
or should  qualify. — Miller  et  al.  v.  Bur 
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CONTINUANCE. 

Set  Warrant!,  3. 

1.  The  right  to  a  continuance  of  a  suit  in 
chincery  until  the  next  term  after  the  is- 
sue is  completed  is  not  given  by  the  sta- 
tute unless  depositions  are  to  be  taken. — 
Mason  v.  Palmerton,  117 

2.  Indictment  for  murder.  The  defendant 
was  put  upon  his  trial  two  days  after  the 
finding  of  the  indictment.  He  moved  for 
a  continuance  on  his  affidavit  filed,  which 
recited  that  he  was  informed  and  believed 
that  a  witness  would  be  produced  to  prove 
that  the  defendant  made  certain  admis- 
sions of  his  guilt.  The  affidavit  further 
stated  that  the  admissions  made  were  in- 
duced both  by  raising  his  hopes  and  ex- 
citing his  fears,  if  he  should  or  should  not 
confess;  that  he  expected  to  prove  by 
W.,  who  was  present  when  the  admissions 
were  made,  that,  to  induce  him  to  confess, 
witness  told  defendant  that  unless  he  con- 
fessed he  would,  in  half  an  hour,  be  tried 
and  hung;  but  if  he  did  confess,  it  would 
be  better  for  him,  and  he  might  be  cleared ; 
that  he  could  prove  these  facts  by  no  other 
person;  that  the  witness  denied  having 
held  out  the  inducements;  that  the  admis- 
sions were  the  first  made,  and  would  not 
have  been  made  but  for  such  inducements; 
that  W.  had  been  subpoenaed,  but  was  un- 
able to  attend  on  account  of  illness,  and 
that  his  attendance  could  be  procured  at 
the  next  term;  that  the  affidavit  was  not 
made  for  delay,  <fcc.  The  motion  was 
overruled.  Held,  that  the  continuance 
should  have  been  granted. — Gross  v.  The 
State,  135 

3.  In  this  case,  the  issues  were  made  up  on 
the  third  day  of  the  term,  and  the  plain- 
tiff obtained  leave  to  change  her  replica- 
tion to  the  defendant's  plea  of  infancy. 
Held,  that  this  did  not  entitle  the  defend- 
ant to  a  continuance,  as  it  did  not  appear 
that  the  cause  had  been  called  for  trial.-— 
Morris  v.  Graves,  351 


CONTRACT. 

See  Bridges,  2,  3,  4,  5.  Common  Carrier. 
Damages,  2.  Delivery,  1, 2,  3.  Devise, 
1,  2.  Gaming,  2.  Interest,  1.  Plead- 
ing 13, 14.  Precedent  Condition.  Small 
Bills,  2.    Warranty. 

1.  Assumpsit  on  the  following:  "Clinton, 
March  19, 1847.  We  agree  to  pay  Thomas 
Johnson  200  dollars  on  account  of  freight 
to  be  taken  from  this  place  to  New  Orleans, 
by  Samuel  Case,  in  a  flat-boat;  to  be  paid 
after  said  freight  is  delivered  at  New  Or- 
leans, as  per  contract  with  said  Cast.  By 
order  from  said  Case.  James  Dudley  and 
Co."  Held,  that  Johnson  could  not  reco- 
ver unless  Case  had  complied  with  his 
contract. — McGregor  v.  Johnson,  70 

2.  The  defendant  entered  into  a  written 
agreement  to  deliver  to  the  plaintiff  a  cer- 
tain quantity  of  pork  at  Fairhaven,  for 
certain  prices,  ana  delivered  a  portion  of 
it,  when  a  verbal  agreement  was  made  by 
the  parties  that  the  residue  on  the  con- 
tract, and  all  the  defendant  had,  be  deli- 
vered at  Hamilton,  for  a  higher  price,  with- 
in a  reasonable  time.  Assumpsit  was 
brought  for  the  failure  of  the  jBliMiiliff  to 
so  deliver  the  pork  at  Hamilton.  There 
was  no  averment  or  proof  of  a  waiver  by 
the  plaintiff  of  his  right  to  demand  a  de- 
livery of  the  remainder  under  the  written 
contract,  or  that  such  a  waiver  formed  a 
part  of  the  consideration  of  the  contract 
on  which  suit  was  brought,  or  was  accept- 
ed by  the  defendant.  Held,  that  the  con- 
tract was  void  under  the  statute  of  frauds, 
and  the  plaintiff  could  not  recover. — Bai- 
ley v.  Epperly,  85 

3.  In  an  action  on  a  promissory  note  for 
goods  Bold,  <fec,  the  defendant  may  reduce 
the  agreed  price  of  the  articles  sold  by 
proving  what  the  difference  was,  at  the 
time  of  delivery,  between  the  articles  as 
they  actually  were  and  what  they  ought 
to  nave  been  according  to  the  contract; 
but  the  damages  which  may  have  arisen 
from  the  defect  of  the  articles,  must  be 
recovered,  if  they  are  recoverable  at  all, 
by  a  separate  suit. — Kelly  v.  Case,        231 

4.  The  plaintiff  contracted  to  make  a  road 
for  the  defendant,  of  a  particular  descrip- 
tion, up  a  certain  hill,  for  25  dollars,  and 
be  boarded  by  the  defendant.  Before  mak- 
ing the  contract,  the  plaintiff  examined 
the  place  where  the  labor  was  to  be  done, 
and  was  told  that  if  he  undertook  to  dig 
the  road  for  said  sum  he  would  be  sorry 
for  it;  and  at  the  time  of  making  the  con- 
tract, the  defendant  told  plaintiff  if  he 
could  not  dig  the  road  for  25  dollars  not 
to  touch  it.  The  plaintiff  performed  about 
one-half  of  the  work,  but  no  part  of  the 
road  was  finished  according  to  contract. 
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The  cost  of  the  work  done  was  about  50 
dollars.  The  defendant  asked  for  the  fol- 
lowing instructions:  "  If  the  jury  find, 
from  the  evidence,  that  the  plaintiff  con- 
tracted to  perform  a  certain  job  of  work, 
in  making  a  road  for  a  stipulated  price, 
and  that  the  plaintiff  did  not  complete 
said  job,  but,  without  cause,  abandoned 
the  same  before  it  was  completed  accord- 
ing to  contract,  without  defendant's  con- 
sent, and  that  it  would  cost  more  to  com- 
plete said  job,  according  to  contract,  than 
the  original  contract  price,  the  plaintiff 
cannot  recover  for  the  work  so  aone  by 
him."  The  Court  refused  to  give  this 
instruction.  Held,  that  the  instruction 
should  have  been  given. — Swift  v.  Wil- 
liams, 365 

• 

5.  Trespass  quart  clau$um  fregit.  The  de- 
fendant pleaded  that  the  plaintiff  had 
granted  to  S.,  for  a  valuable  considera- 
tion, the  quiet  possession  of  a  certain  ten 
acre  lot  of  ground  for  his,  S.'s,  life, 
which  lot  was  part  of  the  plaintiff's  farm 
and  which  is  described  in  the  declara- 
tion ;  that  &.  was  permitted,  by  the  con- 
tract, to  take  from  the  orchard  on  said 
farm  all  the  fruit  he  should  desire  for  his 
own  use,  and  had  the  privilege  of  taking 
sufficient  fire-wood  from  said  premises 
for  his  own  use ;  that  S.  had  leased  said 
lot  to  the  defendant  with  his  rights,  pri- 
vileges, and  appurtenances  thereunto  be- 
longing ;  that  the  defendant,  by  virtue  of 
said  lease,  entered  the  plaintiff's  close, 
out  of  the  bounds  of  the  paid  lot,  and 
took  the  apples  and  fire- wood  mentioned 
in  the  declaration.  Held,  that  the  plea 
was  bad  ;  that  the  agreement  was  a  per- 
sonal one  and  did  not  pass  to  the  defend- 
ant under  his  lease.— Gronendyke  v.  Cra- 
mer, 382 

6.  A  suit  on  contract  cannot  be  sustained  by 
proof  of  a  different  contract  from  that  de- 
scribed in  the  declaration.  —  Kindley  v. 
Downing,  «  418 

7.  The  defendant  sold  the  plaintiff  a  quan- 
tity of  flax-seed  and  tooK  the  following 
receipt :  "  Received  of  John  Beard  101 
bushels  of  flax-seed,  to  be  paid  for,  121;,' 
cents  below  the  Cincinnati  prices,  when 
called  for.  Aug.  25,  1846.  Adam  Ma- 
son." On  this  receipt  was  the  following 
indorsement :  "  Received  on  the  within, 
42  dollars  in  cattle,  June,  1847.  Demand- 
ed April  1st,  1847.  John  Beard."  Held, 
that  this  instrument  was  only  an  acknow- 
ledgment of  the  receipt  of  the  flax-seed 
with  a  promise  to  pay  for  it  on  demand  at 
the  specified  reduction  from  the  Cincin- 
nati price.  The  demand  referred  only  to 
the  time  of  payment,  not  to  the  price, 
which  slmula  be  regarded  as  fixed   hv 


the  price  at  Cincinnati  at  the  time  the 
flax-seed  was  delivered  and  the  receipt 
given. — Mason  v.  Beard,  505 

8.  A  verbal  contract  made  at  the  time  a  pro- 
missory note  is  executed,  varying  the 
terms  of  the  note,  cannot  be  set  up  to  de- 
feat a  suit  on  the  note. — Calhoun  v.  Davis. 

532 

9.  One  party  to  an  executed  contract  cannot 
rescind  it  without  restoring  the  other 
party  to  his  original  situation.  Ibid. 

10.  Parties  to  a  written  contract  not  under 
seal  may,  after  its  execution,  dissolve,  or 
waive,  or  discharge,  or  qualify,  the  con- 
tract or  any  part  of  the  same  bv  a  new 
verbal  contract,  and  such  waiving,  Ac, 
if  made  before  breach,  will  be  a  good  de- 
fence in  a  suit  on  the  contract. — Rhodes 
et  aL  v.  thomas,  638 

CONTRIBUTION. 
See  Vendor  and  Purchase*,  6. 

CONVEYANCE. 

See  Acknowledgment  of  Deeds.    Lost  In- 
struments, 1,  2.    Record  of  Deeds. 

1.  An  instrument  under  seal  acknowledg- 
ing the  receipt  of  the  consideration  for 
the  sale  of  real  estate,  but  containing  no 
words  of  conveyance,  does  not  transfer 
the  legal  title. — Pierson  et  al.  v.  Doe  d. 
Turner  et  al,  123 

2.  The  complainants  brought  their  bill  stat- 
ing that  A.,  being  the  owner  of  certain 
land,  deeded  it  to  his  son  B.;  that  the  lat- 
ter took  possession;  that  the  deed  not  be- 
ing recorded  he  re-delivered  it  to  his  fa- 
ther, by  whom  it  was  destroyed  upon  a  pro- 
mise to  enter  for  him,  in  lieu  of  said  land, 
a  quarter  section  in  Rush  county;  that  it 
was  never  entered;  that  B.  is  dead;  that 
the  female  complainant  is  his  sole  heir. 
The  bill  prays  that  the  devisees  of  said 
land  be  decreed  to  execute  a  quit-claim 
deed  therefor.  The  evidence  showed  that 
no  deed  was  ever  delivered  to  B.;  and 
that  before  the  marriage  of  the  female 
complainant  A.  conveyed  to  her  160  acres 
of  land  in  Rush  countv  purporting  to  be 
for  the  consideration  of  love  and  affection. 
A  decree  was  rendered  for  the  defendants. 
Held,  that  the  decree  of  the  Court  below 
was  correct. — Wilson  et  ux.  v.  Cassidy  et 
al.,  562 

CORPORATIONS. 

1.  Assumpsit  by  a  corporation  on  a  sub- 
scription of  stock.  The  plea,  general 
issue,  admits  the  plaintiff's  right  to  sue. — 
Dunning  v.  New  Albany  and  Salem  R.  R. 
Co.,  437 
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2.  Every  presumption  is  indulged  in  favor 
of  the  legal  existence  of  a  corporation, 
after  it  has  gone  into  operation.        Ibid. 

COSTS. 
See  Infants,  3. 

0.  recovered  a  judgment  of  25  dollars1 
against  M.  before  a  justice.  M.  appealed 
to  the  Circuit  Court,  and,  upon  trial  there, 
D.  recovered  a  judgment  for  5  dollars  and 
50  cents  damages  and  costs  of  suit.  Held, 
that  since  the  judgment  of  the  justice 
was  reduced  more  than  5  dollars  in  the 
Circuit  Court,  the  costs  in  the  latter  Court 
should  have  been  adjudged  to  the  defend- 
ant.— Moody  v.  Drum,  288 

COUNTY  COMMISSIONERS. 

See  Buboes,  2,  3,  4,  5.    Damages,  3.    In- 
dictment, 21. 

COURTS,  CIRCUIT. 
See  Jurisdiction,  1.    Practice,  3. 

1.  A  president  judge  is  competent  to  hold  a 
Court  alone. — Miller  et  al.  v.  Burger,  337 

2.  When  the  transcript  shows  that  the 
judges  were  all  present  at  the  commence- 
ment of  the  term,  but  is  silent  as  to  whom 
of  them  were  present  at  a  subsequent  day 
of  the  term,  at  the  rendition  of  judgmeut 
and  the  filing  of  a  bill  of  exceptions,  and 
where  the  bill  of  exceptions  is  signed  by 
the  president  judge  alone,  it  will  not  be 
presumed  that  the  associates  were  pre- 
sent at  the  filing  of  the  bill;  and  if  the 
fact  is  otherwise,  the  party  objecting  must 
get  the  record  amended  in  the  Court  be- 
low. Ioid. 

3.  An  adjourned  term  of  the  Randolph  Cir- 
cuit Court  was  held  within  three  months 
from  the  time  fixed  for  the  regular  term; 
at  the  adjourned  term  the  defendant  was 
indicted.  No  objection  was  made  below 
to  the  regularity  of  the  proceedings.  Held, 
that  it  will  be  presumed  that  the  adjourn- 
ment was  according  to  law. — Porter  v. 
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COURTS,  PROBATE. 
See  Jurisdiction,  1. 

COURT,  SUPREME. 
See  Supersedeas. 

COVENANT. 
See  Pleading,  13. 


CREDITORS. 

See  Chancery,  14.  Executors  and  Admin- 
istrators, 11,  12.  Fraudulent  Convey- 
ance, 1,  2,  3.    Mortgage,  7,  8. 

When  a  debtor  gives  to  his  creditor  collate- 
ral security  upon  the  aggregate  amount  of 
severU  separate  claims,  the  proceeds  of 
such  collateral  security  must  oe  applied, 
pro  rata,  upon  each  of  the  claims. — Beach 
v.  The  State  Bank,  488 

CRIME  AND  PUNISHMENT. 

See  Evidence,  3,  4.    Forgery.    Marriage, 
2.  Murder.  Statutes,  Construction  of,  4. 


D. 


DAMAGES. 

See  Appeal,  1,  2.     Common  Carrier.    Dis- 
seizin.   Statutes,  Construction  of,  3. 

1.  The  general  internal  improvement  act  of 
1836  is  in  force  so  far  as  it  is  unchanged 
by  subsequent  legislation;  and  by  that 
act,  claims  to  damages  to  lands  by  the 
construction  of  public  improvements, 
must  be  made  in  two  years  after  the  ap- 
propriation of  the  land  or  damage  done, 
and  not  afterwards. — White  Water  Vol- 
ley  Canal  Co.  v.  Ferris,  331 

2.  The  defendant  contracted  to  furnish  the 

Slaintiff  a  certain  machine  for  one  hun- 
red  dollars,  and,  until  it  was  construct- 
ed, he  was  to  let  the  plaintiff  have  a 
machine,  then  finished.  lor  his  use.  He 
delayed  furnishing  said  last-mentioned 
machine  for  three  months.  Held,  that 
the  measure  of  damages  was  the  value 
of  the  use  of  the  machine  during  the  time 
the  plaintiff  was  deprived  of  it. — Singer 
v.  FarnevDorth,  o97 

3.  The  plaintiff  petitioned  the  commission- 
ers of  VigB  county  in  1838,  to  appoint 
three  persons  to  assess  the  damages  which 
he  had  sustained  by  the  draining  of  Lost 
creek  in  said  county.  The  persons  so 
appointed  reported  to  the  board  that  they 
assessed  the  damages  at  250  dollars.  The 
board,  the  same  year,  set  aside  said  report 
without  ordering  a  new  examination.  In 
1845,  the  plaintiff  applied  to  the  board 
to  appoint  persons  to  make  an  examina- 
tion, Ac.,  which  the  board  refused.  Held, 
that  application  for  the  second  assessment 
was  made  too  late. — Brake  v.  Board  of 
Com.  of  Vigo  Co.,  608 

DECEDENTS'  ESTATES. 
See  Executors  and  Administrators. 
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DECEDENTS'  REAL  ESTATE. 

See  Executors  and  Administrator,  11, 12. 

Proceedings  in  the  Probate  Court  ordering 
an  administrator  to  sell  the  real  estate  of 
the  intestate  to  pay  the  debts  of  the 
estate,  there  not  being  sufficient  personal 
estate  from  which  to  liquidate  them,  can- 
not be  impeached  collaterally. — Williams, 
admr.,  y.  Sharp,  admr.,  101 

DECREE. 

See  Chancery,  7,  9, 10, 13.    Injunction,  11. 
Mortgage,  13. 

1.  Bill  in  chancery  against  an  executrix 
to  obtain  payment  of  certain  accounts 
against  a  decedent.  The  defendant  was 
a  non-resident.  Publication  of  the  pen- 
dency of  the  suit  was  made,  and  after- 
wards proved.  The  bill  was  taken  as 
confessed,  and  final  decree,  without  proof, 
rendered  for  the  complainants.  Held, 
that  the  decree  wot  ejroneous. — Trimble 
Y.  White  ft  al.,  205 

2.  The  statute  of  1843,  which  permits  the 
Court,  when  a  bill  is  taken  as  confessed, 
to  proceed  to  a  decree  at  the  same  time, 
and  that  such,  decree  shall  be  deemed  ab- 
solute, <fcc,  does  not  prescribe  the  manner 
of  proceeding,  and  does  not  preclude  the 
Court,  in  all  cases,  from  requiring  proof 
of  the  facts  alleged  in  the  bill  before  the 
rendition  of  a  final  decree  for  the  com- 
plainants.— Bowman  et  al.  v.  Hall  et  al., 

\#  206 

*  DEDICATION. 

The  commissioners  of  Randolph  county 
made  an  order  directing  the  cojraty  agent 
to  lay  off  a  certain  portion  ofthe  public 
ground  belonging  to  said  county,  in  the 
town  of  Winchester,  into  lots,  and  adver- 
tise and  sell  them  to  the  highest  bidders. 
The  plaintiff  and  others  remonstrated, 
alleging  they  were  the  owners  of  lots  ad- 
jacent to  said  ground;  that  they  had  pur- 
chased said  lots  with  the  expectation  of 
enjoying  the  free  use  of  said  ground  as  a 
commons  for  which  it  was  intended;  and 
that  the  right  to  the  use  thereof  was  an 
incorporeal  hereditament,  (be.  The  Court 
refused  to  rescind  the  order  of  sale.  The 
land  on  which  the  town  is  situated  was 
deeded  to  the  county  agent  for  the  use  of 
the  county.  The  original  town  plat  was 
lost,  but  the  county  agent  who  had  held 
that  appointment  since  the  organization 
of  the  county,  testified  that  he  never  was 
directed  to  lay  off  said  ground  as  a  public 
commons,  ana  it  was  not  done  on  the  ori- 
ginal plat,  which  was  lost.  The  ground 
was  never  uqed  for  any  other  purposes 


than  other  uninclosed  ground  belonging 
to  individuals.  Held,  that  the  ground 
had  not  been  dedicated  for  common  use. — 
Heaston  v.  Board  of  Com.  of  Randolph  Co., 

420 

DEEDS. 

See  Acknowledgment  of  Deeds.    Convey- 
ances.   Lost  Instruments,  1,  2. 

DELIVERY. 

See  Contract,  2. 

1.  Merchants  of  another  state,  through  A. 
and  B.,  who  were  in  the  warehouse  busi- 
ness in  this  state,  purchased  a  certain 
amount  of  pork.  The  vendors  gave  writ- 
ten memoranda  of  the  sales,  and  receipts 
for  the  money  paid,  and  A.  and  B.  agreed, 
in  writing,  to  deliver  said  pork  at  Toledo 
to  the  order  of  said  merchants  as  soon  as 
navigation  opened.  Held,  that  these  do- 
cuments transferred  the  possession  and 
property  of  the  pork  to  the  purchasers. 
Held,  also,  that  these  documents,  being 
indorsed  and  delivered  to  a  merchant  in 
New  York  in  consideration  of  advances 
of  money  in  the  usual  course  of  trade, 
transferred  to  him  the  le^al  possession  of 
the  property  and  made  him  an  actual  pur- 
chaser to  the  extent  of  his  advances. — 
Pierce  v.  Gibson,  408 

Held,  also,  that  an  attachment  issued  sub- 
sequently to  said  transfer  to  said  mer- 
chant, at  the  instance  of  a  supposed 
creditor  of  the  original  purchasers,  could 
not  be  maintained;  and  the  mere  fact  that 
the  attachment  issued,  was  no  evidence 
of  indebtedness  to  the  attachment-plain- 
tiff. Ibid. 

3.  The  statute  of  frauds  does  not  require  a 
delivery  of  goods  sold  where  the  contract 
is  in  writing,  or  where  the  purchase-mo- 
ney, or  a  part  of  it,  is  paid.  Ibid. 

DEMAND. 

See  Agent,  1,  3.    Contract,  7.    Dower,  6. 

Interest,  2. 

Assumpsit  for  money  had  and  received.  In 
a  settlement  between  the  parties,  a  mis- 
take of  100  dollars  was  made  in  the  trans- 
fer of  notes  to  the  defendant.  The  only 
evidence  of  demand  was  that  "  the  plain- 
tiff requested  the  defendant,  about  two 
months  ago,  to  settle  with  him  in  respect 
to  an  alleged  mistake  in  said  settlement, 
and  that  the  defendant,  expressed  a  will- 
ingness to  do  so,  but  nothing  further  was 
then  done."  Held,  that  the  jury  might 
have  inferred  from  this  that  the  necessary 
demand  was  made. — Muir  v.  *Rand,     291 
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DEMURRER  TO  EVIDENCE. 
See  Evidence,  11. 

DEPUTIES. 
See  Sheriff  of  County. 

DEVISE.       , 

1 .  A  contract  to  devise  land  cannot  be  spe- 
cifically enforced;  nor  can  a  parol  con- 
tract for  the  sale  of  land  where  possession 
has  not  been  given. — Stafford  v.  Bartholo- 
mew et  al.,  153 

2.  Bill  in  chancery  by  the  complainant 
against  the  remaining  heirs  of  his  father, 
seeking  to  obtain  a  title  to  land.  The  bill 
alleged  that  the  complainant  had  advanced 
to  his  father  100  dollars,  in  consideration 
of  which  his  father  agreed  to  devise  said 
land  to  him;  that  the  father  did  make  a 
will  devising  said  land  according  to  agree- 
ment, but  that  the  same  was  lost.  There 
was  no  affidavit  of  the  loss  of  the  will. 
Bill  dismissed  on  demurrer.  Held,  that 
there  was  no  error  in  this.  Ibid. 

3.  Courts  will  always  endeavor,  if  possible, 
to  give  effect  to  the  intention  of  the  testa- 
tor, but  that  intention  cannot  be  gathered 
wholly  from  facts,  dehor  $  the  will. — Judy 
v.  Wxllianu  et  al,  449 

4.  Proof  that  by  a  devise  to  a  parent  the  tes- 
tator meant  a  devise  to  the  children  of 
such  parent,  even  although  the  parent  was 
known  to  be  dead  at  the  time  the  will  was 
made,  is  not  admissible.  Ibid. 

5.  It  is  necessary  that  every  one  claiming  in 
the  character  of  a  devisee  should  answer 
the  description  the  devisor  has  given. 

Ibid. 

DILIGENCE. 

See  Notes  Promissory,  5,  6, 11.    Principal 
and  Surety,  1,  2. 

DISCOVERY. 
See  Chancery,  12.    Warranty,  3. 

DISORDERLY  GROCERY. 

Indictment  charging  that  the  defendant  on, 
Ac,  at,  <fec,  did  then  aud  there  erect, 
keep,  <fec,  a  certain  tippling-house,  or 
place  wherein  spirituous  and  intoxicating 
liquors  were  sold  by  the  defendant,  with- 
out license,  to  be  drunk  in  and  about  the 
said  tippling-house,  which  said  tippling- 
house,  during  all  the  time  aforesaid,  was 
then  and  there  kept  by  the  defendant  in 
a  disorderly  manner,  4c,  contrary  to  the 
form  of  the  statute,  Ac  Held,  that  the 
indictment  was  good. — The  State  v.  Zim- 
merman, 565 


DISSEIZIN. 

In  an  action  of  disseizin  damages  can  be 
recovered  up  to  the  time  of  trial. — Pen- 
dergast  v.  MeCaslin,  87 

DISTRESS  FOR  RENT. 

1 .  An  avowry  for  rent  due  need  not  show 
that  the  goods  distrained  belonged  to  the 
tenant. — Applegate  et  al.  v.  Crawford,  579 

2.  If  the  tenant  wish  to  contest  the  land- 
lord's right  to  distrain,  he  should  insti 
tute  his  suit  against  the  landlord.      Ibid. 

3.  If  a  constable  justify  under  his  warrant 
and  obtain  judgment  on  a  demurrer  to  his 
plea,  he  is  entitled  to  a  return  of  the 
goods.  Ibid. 

DISTRIBUTION. 
See  Executors  a^d  Administrators,  2. 


D^QifCES. 
See  Dower,  1/THusband 


i*~ 


Application  for  diwrceand  alimony.  The 
bill  alleged  a  mdbi*8lin  Virginia.  The 
answer  denies  any  maMffge.  General  re- 
putation of  marriage  waVpM^arvffaW, 
that  as  there  was  no  stature  of  Vrginia 
on  the  subject  in  evidence,  the  common 
law  will  be  presumed  to  have  been  in  force 
there,  and  the  marriage  valid. — Trimble 
v.  Trimble,  \^  76 

DOWER. 

See  Injunction,  6.     Judgment,  ] 
riagk,  1.    Pleading,  8.    Vendor 

CHASEBf  11. 

1.  Whenfc  divorce  has  been  granted  on  ac- 
count orwie  misconduct  of  both  parties, 
the  wife  cannot  afterwards  claim  dower  in 
the  husbana's  lands  under  the  R.  S.  1843, 
/    s.  57,  p.  60£— Cunningham  v.  Cunning- 
L -ham,  233 

\  «By  the  act  of  January  28, 1847,  a  demand 

rer  of  infants  is  unnecessary. — Me- 

tick  et  al.  v.  Taylor,  336 

3.  An  infant  can  assign  dower  at  common 
law,  but  if  he  so  assigns,  he  will  be  pro- 
tected against  the  consequences  of  exces- 
sive assignment,  and  may  have  his  writ 
of  admeasurement  of  dower.  Ibid. 

4.  An  infant  cannot  defeat  an  assignment  of 
dower  by  entry.  /  bid. 

5.  A  writ  of  admeasurement  of  dower  is  for 
the  benefit  of  the  infant.  The  widow  is 
bound  by  her  acceptance.  Ibid. 

6.  The  R.  S.  of  1843  require  that  a  petition 
for  dower  should  allege  that  the  dower 
had  been  demanded. — Boyers  v.  Newbankt 
et  ux.,  388 
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7.  Dower  may  be  assigned  by  parol;  no- 
thing is  required  but  to  ascertain  the  wi- 
dow s  share,  and  when  this  is  done  and 
she  has  entered,  the  freehold  rests  in  her, 
without  livery  of  seizin  or  writing.   J  bid. 

8.  A  guardian  can  assign  dower.  Ibid. 

9.  The  statute  provides,  that  where  a  provi- 
sion is  made  for  the  widow  in  lieu  of  dow- 
er in  her  deceased  husband's  will,  she 
shall  elect  between  such  provision  and 
dower,  and  shall  not  take  both;  and  that 
where  the  will  is  not  explicit  as  to  whe- 
ther such  provision  is  intended  to  be  in 
lieu  of  dower,  it  shall  be  presumed  to  be 
so  intended.— Smith  v.  Baldwin  et  al.,  404 

10.  A.  sold  a  tract  of  land  to  B.  The  lat- 
ter paid  a  portion  of  the  purchase-money, 
gave  his  note  for  the  balance,  and  took  a 
bond  conditioned  that  a  deed  should  be 
made  when  all  the  purchase-money  was 
paid.  B.  took  possession,  and  died  leav- 
ing heirs.  The  purchase-money  being 
unpaid,  A.  filed  his  bill  to  enforce  pay- 
ment by  a  sale  of  tfie  land;  a  decree  was 
rendered  and  the  land  sold  to  C.  A.  mar- 
ried prior  to  the  said  sale  to  C.  and  died. 
Held,  that  his  widow  was  not  entitled  to 
dower  in  said  land. — Kintner  v.  MeRae, 

453 

DRUNKENNESS. 
See  Recognizance,  2. 

E. 

EJECTMENT. 

See  Evidence,  14.    Mesne  Profits.    Notice 
to  Non-Rebidentb. 

1.  As  to  evidence  of  disputed  boundary  in 
an  action  of  ejectment,  after  the  defend- 
ant had  confessed  himself  in  possession 
of  the  premises,  see  Doe  d.  Applegate  v. 
Hall,  24 

2.  Kjectment  brought  by  the  lessee  of  A.  in 
march,  1848.  A.  was  in  possession  of, 
and  claiming  title  to,  the  land  in  18-15. 
The  defendants  relied  on  the  purchase  of 
the  land  at  sheriff's  sale.  They  proved  a 
judgment  rendered  in  1844  in  favor  of  B. 
against  A.  and  C;  that  a  venditioni  expo- 
nas issued  in  1846,  and  under  it  the  land 
was  sold  to  the  defendants,  the  rents  and 
profits  having  first  been  offered  for  sale 
without  effect.  They  also  produced  the 
sheriff's  deed,  made  to  them  in  184G. 
Held,  that  A.'s  prior  possession  in  1845 
was  sufficient,  prima  facie,  to  entitle  the 
plaintiff  to  recover,  and  that  it  was  neces- 
sarv,  for  the  defendants  to  maintain  their 
defence,  to  show  that  the  sheriff  was  au- 
thorized to  make  the  sale. — Morss  et  al.  v. 
Doe  d.  O'Neal,  65 


3.  Ejectment.  The  defendant  claimed  title 
under  a  purchase  at  sheriff's  sale,  and 
proved  a  judgment  rendered  in  1840,  in 
the  Cass  Circuit  Court,  in  favor  of  A. 
against  B.;  an  entry  made  by  C,  the  les- 
sor, as  replevin-bail,  in  1841;  and  a  revi- 
val of  the  judgment  in  1845  in  favor  of 
the  administrator  of  A.  He  also  proved 
the  issuing  of  a  venditioni  exponas  in  1845; 
that,  under  it,  he  purchased  the  land  in 
1846,  the  rents  and  profits  having  first 
been  offered  for  sale  without  effect.  He 
also  produced  the  sheriff's  deed  to  him. 
Held,  that  this  evidence  was  sufficient, 
prima  facie,  to  authorize  a  verdict  in  the 
defendant's  favor.  —  Roe  d.  Weirick  v. 
Ross,  99 

4.  The  land  sold  by  the  sheriff  was  proved 
to  be  worth  1,200  dollars.  The  sum  bid 
and  paid  for  it  by  the  defendant,  was  111 
dollars.  Held,  that  this  inadequacy  of 
price  was  not  in  itself  sufficient  to  avoid 
the  sale.  Ibid. 

5.  Where  the  plaintiff  in  ejectment  traces 
title  to  a  person  in  possession  under  a 
deed,  and  to  the  same  source  from  which 
the  defendant  derives  title,  such  plaintiff 
need  not  show  a  patent  from  the  United 
States  to  sustain  his  title. — Peirson  et  al. 
v.  Doe  d.  Turner  et  al,  123 

6.  An  entry  upon  real  estate  adverse  to  the 
lawful  owner,  will  not  be  presumed,  but 
must  be  proved.  Ibid. 

7.  By  the  statutes  of  1843,  the  defendant's 

Possession  of  the  premises,  or  the  part  he 
efends,  must  be  admitted. — Applegate  v. 
Doe  d.  Hall,  169 

8.  Ejectment,  commenced  in  1848.  The 
plaintiff  introduced  a  general  warranty 
deed  to  himself,  from  Watton,  made  in 
1843,  and  it  was  admitted  that  the  grantor 
was  in  possession  at  the  time  of  making 
the  deed.  Held,  that  Walton's  deed,  ana 
his  possession  at  the  time  it  was  executed, 
were  sufficient,  evidence,  prima  facie,  of 
the  lessor's  title.  Ibid. 


ELECTIONS. 

The  duties  of  the  board  of  canvassers  and 
the  clerk  in  making  out  the  statement  of 
the  votes  given,  the  persons  elected,  Ac, 
are  ministerial.  They  are  not  to  consider 
any  question  relative  to  the  validity  of  the 
election  held,  but  to  cast  up  the  votes 
given  for  each  person  from  the  proper 
election  documents,  and  to  declare  the 
person  who,  upon  the  face  of  those  docu- 
ments, appears  to  have  received  the  high- 
est numoer  of  votes  given,  duly  elected 
to  the  office  voted  for. — Browerv.  O'Brien, 

423 
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EQUITY. 
See  Chancery.    Injunction. 

ERROR. 

See  Contract,  5.    Evidence,  2.    Executor 
and  Administrator,  9.    Practice,  2. 

EVIDENCE. 

See  Agent,  5,  6.  Assault  and  Battery 
with  Intent  to  commit  Murder.  Banks, 
2.  Breach  of  Promise  of  Marriage,  1, 4. 
Ejectment,  8.  Exceptions.  Instructions 
to  Jury,  2.  Limitations,  1,  2.  Malicious 
Prosecutions,  1,  2.  Murder,  4.  Notes 
Promissory,  15.  Notice  to  Non-Resi- 
dentb.  Recognizance,  5.  Scire  Facias, 
1.  Set-Off,  1.  Variance,  1.  Vendor 
and  Purchaser,  15.  White  Water  Val- 
ley Canal  Co. 

1.  The  evidence  is  usually  closed  with  the 
plaintiff's  rebutting  testimony.  If  the  de- 
pendent would  introduce  further  testimo- 
ny he  must  show  special  cause. — Slade  et 
at.  v.  The  State  ex.  rel.  McClaskey  et  at., 

33 

2.  Where  evidence  is  objected  to,  and  the 
particular  reasons  of  objection  are  not 
pointed  out  to  the  Court  at  the  time,  and 
shown  by  the  record,  the  reception  of  the 
evidence  cannot  be  assigned  for  error. — 
Carter  v.  Hanna,  45 

3.  The  fact  that  stolen  property  is  found 
upon  the  person  of  the  defendant  can 
always  be  given  in  evidence  in  a  prosecu- 
tion for  the  larceny  against  him;  but  the 
strength  of  the  presumption  which  it 
raises  against  the  accused  depends  upon 
all  the  circumstances  surrounding  the 
case. — Engleman  v.  The  State,  91 

4.  In  a  criminal  prosecution,  the  defendant 
cannot  prove  particular  acts  of  his  good 
conduct,  neither  can  the  state  prove  par- 
ticular acts  of  his  bad  conduct,  but  proof 
of  general  character  is  alone  admissible. 

Ibid. 

5.  This  statement  in  a  deposition  was  sup- 
pressed: "  I  was  made  their  agent  by  an 
instrument  of  writing,  in  which  instru- 
ment Wm.  Caldwell  conveyed  the  machine 
to  me  as  agent  for  Lewis  and  Daily,  for 
the i»  sole  benefit,  and  which  gave  me  the 
power  to  sell,  use,  or  convey  away  the 
said  machine  for  the  use  of  Lewis  and 
Daily,  and  to  carry  out  the  design  of  said 
instrument."  The  witness  was  not  called 
on  to  produce  the  instrument,  nor  was  it 

Eroduced,  or  its  absence  accounted  for. 
nder  such  circumstances  parol  evidence 
of  the  contents  of  the  instrument  could 
not  be  given. — Hotchkiss  v.  Daily,        117 


6.  Copies  of  deeds  from  the  recorder's  office, 
under  the  R.  S.  of  1843,  are  admissible  as 
original  evidence. — Pierson  et  at.  v.  Doe 
d.  Turner  et  al.t  123 

7.  Where  evidence  is  objected  to,  the  record 
must  show  that  the  cause  of  objection  was 
pointed  out  at  the  time,  or  the  evidence 
will  be  considered  as  not  having  been  ob- 
jected to. — Atkins  et  al.  v.  Homes  et  ux., 

197 

8.  Unless  all  the  evidence  introduced  in  the 
'  cause  is  before  the  Supreme  Court  in  the 

transcript,  the  judgment  of  the  Court  be- 
low will  be  affirmed. — Elder  et  at.  v. 
Robins  et.  al.,  210 

9.  Where  evidence  is  objected  to,  the  record 
must  show  that  the  grounds  of  objection 
were  pointed  out  to  the  Court  at  the  time, 
or  it  will  be  presumed  that  the  evidence 
was  rightly  admitted. — Reddington  v.  Jti- 
lian  et  tix.for  the  use  of  Corwin,  224 

10.  Oral  cotemporaneou8  agreements  cannot 
be  permitted  to  be  given  in  evidence  to 
control  the  effect  of  a  written  instrument. 
— Harvey  v.  Lqflin,  ATI 

11.  Debt  before  a  justice  by  W.  and  O.,  as- 
signees of  P.  upon  a  promissory  note 
made  by  &.  to  P.  Pleas,  no  consideration 
and  fraud.  In  the  Circuit  Court  the 
plaintiff  in  error  proved  that  a  person 
who  represented  himself  as  an  agent  of 
P.  called  upon  5.  and  demanded  compen- 
sation for  an  infringement  of  the  patent 
right  of  a  mill  wheel;  that  &  at  first  re- 
fused to  pay  anything,  saying  that  he  had 
paid  the  person  who  put  up  the  wheel  for 
tho  right;  that  the  agent  replied  that  the 
man  who  put  up  the  wheel  had  no  right 
to  do  so;  that  if  5.  refused  to  pay,  he 
would  forthwith  take  out  an  execution 
and  compel  him  to  pay  a  larger  sum  than 
he  then  demanded;  that  the  agent  also 
told  <S.  that  he  had  a  power  of  attorney  from 
the  patentee;  and  that  the  Supreme  Court 
had  decided  that  the  patentee  had  the 
power  to  collect  damages  where  there  had 
been  an  infrigement  of  the  patent;  that 
he  then  proceeded  and  read  to  *S.  two 
pages  to  that  effect;  that  5.  then  said  if 
there  was  no  other  alternative  than,  to 
pay  a  second  time  for  the  use  of  his 
wheel,  he  supposed  he  must  do  so,  and 
thereupon  gave  his  note  for  25  dollars, 
which  is  the  same  sued  upon.  This  was 
all  the  proof  offered.    Held,  that  the  Court 

Sroperfy  sustained  a  demurrer  to  the  evi- 
encc  of  the  plaintiff  in  error. — Stanley 
v.  White  et  al,  -  589 

12.  The  Court  permitted  the  state  to  prove 
that  it  was  the  popular  opinion  that  ergot 
would  produce  abortion.  The  evidence 
showed  that  ergot  was  administered  to 
the  deceased  shortly  before  her  death. 
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Held,  that  the  foci  proved  might  show  a 
motive  for  administering  it,  and  the  in- 
tention with  which  it  was  done,  and 
hence  was  admissible.— Carter  v.  The 
State,  617 

13.  Medical  books  are  not  admissible  as 
evidence,  but  medical  men  may  give  their 
opinions  as  witnesses,  which  opinions 
may,  in  a  measure,  be  founded  on  the 
contents  of  standard  medical  books  as  a 
part  of  their  general  knowledge.      Ibid. 

14.  Ejectment.  Plea,  not  guilty.  The 
plaintiffs  lessors,  who  claimed  under  the 
board  of  commissioners  of  Fountain  coun- 
ty, offered  in  evidence  the  record  of  a  con- 
veyance for  certain  real  estate  including 
the  locue  in  quo,  from  one  C.  to  the  board 
of  justices  of  said  county.  Held,  that  the 
deed  was  inadmissible  in  evidence  as  a 
link  in  the  chain  of  the  plaintiff's  title. — 
Board  of  True.  Bap.  Ck.  et  al.  v.  True,  of 
the  M.  E.  Ch.,  647 

15.  Parol  evidence  is  not  admissible  to  prove 
that  an  agreement  in  writing  to  pay  mo- 
ney unconditionally,  was  accompanied 
with  an  agreement  that  it  should  be  paid 
conditionally. — Railsback  v.  Liberty  and 
Abington  Turnpike  Company,  656 

16.  Three  witnesses,  persons  of  skill,  testi- 
fied to  the  genuineness  and  value  of  the 
bank-note.  It  was  proved  that  the  pri- 
soner passed  the  note  in  payment  for  cer- 
tain goods  and  received  the  proper  change. 
Held,  that  this  was  ample  proof  of  the 
value  and  genuineness  of  the  note;  and 
sufficient  prima  facie  evidence  of  the  ex- 
istence of  the  oank. — Crawford  v.  The 
State,  133 

EXCEPTIONS. 

The  bill  of  exceptions  commences  thus:  "On 
the  trial  the  following  evidence  was  given." 
Th^n  follow  matters  of  evidence,  at  the 
end  of  which  is  a  period.  The  record 
then  states  that  the  evidence  closed,  and 
thereupon  the  Court  found,  Ac.  Held, 
that  it  did  not  sufficiently  appear  from 
the  bill  of  exceptions  that  the  evidence 
set  forth  in  the  record  was  all  the  evidence 
introduced  on  the  trial. — Doe  d.  Applegate 
v.  Hall,  24 

EXECUTION. 

See  Ammnaxcr,  2.    Lew. 

1.  An  officer  is  required  to  use  ordinary  dili- 
gence in  the  preservation  of  property 
taken  on  execution,  until  the  property  is 
applied. — Stewart  v.  Nunemaker,  47 

2.  When  property  is  taken  from  an  officer 
by  a  writ  of  replevin,  he  cannot  return 
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that  fact,  and  take  out  another  execution 
until  the  suit  is  determined.  Ibid. 

3.  If  the  officer  voluntarily  or  eollusively 
suffer  property  to  be  retained  by  the  re- 
plevin-plaintiff, after  judgment  in  the  offi- 
cer's favor,  it  is  an  injury  to  the  execution- 
defendant;  and  it  is  the  duty  of  the  offi- 
cer to  use  ordinary  diligence  to  procure  a 
proper  judgment  on  the  replevin-bond. 

Ibid. 

4.  An  execution  issued  upon  a  judgment, 
after  the  death  of  the  defendant,  is  void. 
— Whitehead  v.  Cummins,  58 

5.  An  execution,  when  returned,  is  a  record; 
and  a  recognizance,  indorsed  on  the  exe- 
cution and  returned,  is  also  a  record. — Doe 
d.  Ingram  v.  Allen,  166 

6.  An  execution  issued  after  the  year  with- 
out revival,  cannot,  upon  that  ground 
alone,  be  avoided  in  a  collateral  suit,  by 
one  who  was  not  a  party  to  it.-— Doe  a. 
Cooper  v.  Harter,  252 

7.  On  a  judgment  against  several  joint  de- 
fendants, an  execution  may  issue,  without 
an  affidavit  indorsed  thereon,  that  the  de- 
fendants have  not  sufficient  property  in 
the  county  in  which  they  reside  to  satisfy 
said  judgment,  to  any  county  in  which 
any  one  of  the  defendants  may  reside.  Doe 
ex.  dem.  Cooper  v.  Harter,  1  Carter's  Ind. 
R.  427.  Ibid. 

8.  The  term  "  irregular  process"  is  usually 
applied  to  all  process  not  issued  in  Btrict 
conformity  witn  the  law,  whether  the  de- 
fects appear  upon  the  face  of  the  process, 
or  by  reference  to  extrinsic  facts,  and 
whether  such  defects  render  the  process 
absolutely  void  or  only  voidable.      Ibid. 

9.  A  sale  under  process,  absolutely  void 
from  defects  apparent  upon  the  face  of 
the  writ,  can  convey  no  title  to  any  pur- 
chaser; where  it  is  merely  erroneous  and 
voidable,  the  defects  which  render  it  so 
can  only  be  taken  advantage  of  in  direct 
proceedings  for  the  purpose  of  having  the 
errors  corrected;  and,  unless  reversed  or 
set  aside  by  the  Court  from  which  it  is- 
sued, such  process  will  be  deemed  valid 
for  all  purposed  as  regards  strangers,  and 
in  collateral  actions.  Ibid. 

10.  The  distinction  between  a  purchaser 
with  and  without  notice,  cannot  be  ap- 
plied to  all  cases  of  sales  under  execu- 
tions called  irregular.  Ibid. 

11.  An  execution  merely  voidable  may  be 
set  aside  on  motion  of  the  defendant,  but 
if  not  so  set  aside  all  acts  done  under  it 
are  valid,  as  well  in  relation  to  the  execu- 
tion-plaintiff as  to  strangers.  The  execu- 
tion-defendant may  waive  the  errors,  and 
if  he  do  not  procure  the  process  to  be  set 
aside,  he  will  be  presumed  to  have  waived 
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them;  and  if  he  does  waive  them,  the  pro- 
cess should  not  be  set  aside,  even  on  mo- 
tion.— Doe  d.  Mace  v.  Dutton,  309 

IS.  The  minutes  of  a  justice  of  the  peace, 
noticing  upon  his  docket  the  issuing  and 
return  of  execution  are  not  evidence  of  the 
contents  of  such  execution. — Stinson  et  al. 
v.  The  State  ex  rel.  Samp$on  et  al.,        434 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Admikisteation,  LsmRS  of.    Justice 
op  the  Peace. 

1.  The  executor  of  an  insolvent  estate  should 
not  apply  the  personal  assets  first  to  the 
redemption  of  incumbranced  real  estate, 
for  the  benefit  of  the  widow. — Whitehead 
v.  Cummins,  58 

9.  A  resident  of  this  state  died,  leaving 
heirs  of  the  whole  blood  and  the  heirs  of  a 
deceased  half-sister.  The  intestate  owned 
property  in  this  state  and  in  Mississippi. 
An  administrator  was  appointed  in  each 
of  the  states.  Under  the  laws  of  Missis- 
sippi, the  half-blood  did  not  inherit.  300 
dollars  remained  in  the  hands  of  the  ad- 
ministrator here,  and  3,277  dollars  in  the 
hands  of  the  administrator  in  Mississippi. 
Under  an  order  of  the  Court  of  the  latter 
state,  to  which  the  heirs  were  not  parties, 
the  administrator  there  distributed,  to  the 
brothers  and  sisters  of  the  whole  blood, 
the  sum  in  his  hands,  which  amounted  to 
over  600  dollars  to  each.  The  heirs  of 
the  half-blood,  in  their  petition  below, 
claimed  the  whole  amount  in  the  hands 
of  the  administrator  here  for  distribution. 
The  Court  refused  to  grant  their  petition. 
Held,  that  there  is  no  objection  to  allow- 
ing the  petitioners  the  300  dollars  in  the 
hands  of  the  administrator  here. — McCler- 
ry  et  al.,  by  next  friend,  v.  Mat  son,  admi- 
nistrator, 79 

3.  Administrators  are  not  liable  for  the  mis- 
management of  their  co-  administrators, 
where  they  are  not  themselyee  in  any  man- 
ner culpable. — Davis  et  al.  v.  Walford,  ad- 
ministrator,  88 

4.  A  scire  facias  against  administrators  of 
a  judgment-defendant,  alleging  waste, 
must  aver  that  there  were  not  goods  of 
the  estate  of  the  intestate  in  their  hands 
sufficient  to  pay  the  judgment. — Cooper 
v.  Hanna  et  al.,  97 

5.  W.  sued  F.,  administrator,  for  a  debt  due 
from  the  estate.  Plea,  general  issue. 
Judgment  against  the  plaintiff  de  bonis 
propriis.  The  judgment  should  have  been 
against  the  intestate. — Flagg,  adm'r,  v. 
Winans,  123 

€.  The  vacation  appointment  of  an  admin- 
istrator by  the  clerk  must  be  confirmed  by 


an  order  of  the  Court  at  its  next  succeed- 
ing term,  or  the  appointment  will  then 
cease  to  be  of  effect.— The  State  ex  rel. 
Barrell  v.  Christman  et  al.,  126 

7.  The  statute  of  1843  authorizes  a  party 
interested  in  an  estate  to  institute  a  suit 
in  equity  against  the  administrator  for 
waste  or  mal- administration. — Persons  et 
al.  v.  Crane,  157 

8.  When  a  claim  is  filed  against  an  estate, 
the  administrator  must  have  actual  or  con- 
structive notice. — Foley,  adm'r,  v.  Wal- 
lace, 174 

9.  The  administrator  filed  in  the  clerk's 
office  of  the  Warren  Circuit  Court  a  trans- 
cript of  the  proceedings  in  a  suit  in  the 
Probate  Court  of  that  county,  in  which 
he  was  defendant  and  S.  plaintiff.  The 
transcript  showed  that  two  promissory 
notes,  executed  by  the  intestate  and  paya- 
ble to  S.,  were  filed  as  the  cause  of  action; 
thst  the  cause  was  continued;  that  the 
administrator  filed  pleas  which  led  to 
issues  of  fact;  that  the  parties  submitted 
the  cause,  and  judgment  was  rendered  in 
favor  of  S.  Appeal  to  the  Circuit  Court. 
S.  moved  for  a  dismissal  of  the  appeal 
because  there  was  no  assignment  of  errors. 
Held,  that  had  the  notes  been  filed  in  a 
case  where  the  administrator  had  peti- 
tioned to  settle  the  estate  as  insolvent, 
and  the  Probate  Court  had  determined 
that  the  estate  was  insolvent,  the  trial  of 
the  appeal  would  have  been  on  its  merits; 
but  that  this  case  was  before  the  Circuit 
Court  as  a  Court  of  error,  and  this  Court 
had  no  jurisdiction  of  the  case. — Chand- 
ler, adtnr,  v.  Swisher,  222 

10.  The  widow  of  any  decedent  may  take 
property  or  money  to  the  amount  of  150 
dollars,  immediately  after  the  appraise- 
ment or  sale,  without  reference  to  the 
debts  or  expenses  of  the  administration; 
and  such  property,  when  so  taken,  may 
be  considered  as  so  much  deducted  from 
the  assets  in  the  hands  of  the  administra- 
tor. It  constitutes  no  portion  of  the  sur- 
plus remaining  after  payment  of  debts, 
and  to  which  the  act  relative  to  distribu- 
tion has  reference. — Hays  v.  Buffington  et 
ux.,  369 

11.  Petition  by  A.,  the  administrator  de 
bonis  non  of  B.,  stating  that  not  more 
than  100  dollars  can  be  obtained  from  the 
personal  estate,  and  giving  a  statement 
of  the  debts  against  the  estate.  It  also 
states  that  the  intestate  died  seised  of 
certain  real  estate,  leaving  C.  his  only 
heir  at  law;  and  prays  that  ne  show  cause 
why  said  real  estate  should  not  be  sold  to 
pay  the  debts.  Pleas  as  follows:  1st. 
That  sufficient  goods  to  pay  the  debts 
came  to  the  hands  of  D.9  administrator 
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of  the  estate,  which  remain  unadminis- 
tered;  2d.  That  sufficient  goods  to  pay 
said  debts  came  to  the  hands  of  E.,  ad- 
ministrator de  bonis  non,  which  are  un  ad- 
ministered; 3d.  That  as  to  the  accounts 
of  certain  of  the  creditors  mentioned  in 
the  petition,  the  land  ought  not  to  be  sold 
because  said  accounts  accrued  more  than 
six  years  before  the  filing  of  the  petition. 
Replications  filed.  Held,  that  the  loss 
occasioned  by  the  misconduct  and  insol- 
vency of  Eamust  fall  on  the  heir. — Net- 
tleton,  adm'r,  y.  Dixon,  446 

12.  Held,  also,  that  the  circumstance  that 
the  accounts  named  in  the  third  plea  had 
accrued  more  than  six  years  before  the 
filing  of  the  petition,  does  not  show  any 
laches  on  the  part  of  the  creditors;  and 
that  the  plea  is  bad.  Ibid. 

F. 

FACTOR. 
See  Agent,  1,  2,  3,  4,  5. 

FAILURE  OF  CONSIDERATION. 
See  Pleading,  17.    Vendor  and  Purchaser. 

FEES. 
See  Witness. 

FENCES. 
See  Inbtbuotionb  to  Jukt,  1.    Nuipance,  2. 

FILING  PAPERS. 

A  paper  in  a  cause  is  filed  when  it  is  deliv- 
ered to  the  clerk  and  received  by  him  to 
be  kept  with  the  papers  in  the  cause. — 
Engleman  v.  The  State,  91 

FIRE,  DESTRUCTION  OF  BUILDINGS 
IN  CASE  OF. 

Where  there  is  reasonable  ground  to  believe 
it  to  be  necessary,  building*  may  be  law- 
fully destroyed,  in  case  of  a  fire. — Con- 
well  v.  Emrie  et  al.,  35 

FLEEING  FROM  JUSTICE. 
See  Recognizance,  5. 

FORFEITURE. 

See  Injunction,  6. 

Equity  does  not,  as  a  general  rule,  enforce 
forfeitures. — Leffbrge  v.  West,  514 

FORGERY. 
See  Indictment,  1.    School  Commissioner,  4. 

By  the  statute  in  force  previously  to  1843, 
a  person  who  was  convicted  of  the  crime 
of  forgery  was  not  rendered  infamous, 


and  the  provisions  of  the  R.  S.  of  1843, 
apply  only  to  subsequent  convictions  for 
that  crime.— JoAnton  v.  The  State,       652 

FORMER  RECOVERY. 

1.  If  the  testimony  offered  in  the  second  suit 
is  sufficient  to  authorize  a  recovery,  but 
could  not  have  produced  a  different  re- 
sult in  the  first  suit,  the  failure  of  the 
plaintiffs  in  the  first  suit  is  no  bar  to  their 
recovery  in  the  other  suit,  although  it  is 
for  the  same  cause  of  action  for  which 
thev  attempted  to  recover  in  the  first  suit. 
It  is  only  where  the  same  question  has 
been  determined,  lhat  a  former  judgment 
is  a  bar. — Kirkpatrick  v.  Stingley,       269 

2.  If  the  vendor  of  goods  sold  upon  a  credit 
sue  before  the  purchase-money  is  due, 
and,  for  that  reason,  fail  upon  the  trial 
uiider  the  general  issue,  the  judgment  is 
no  bar  to  a  subsequent  suit  after  the  pur- 
chase-money becomes  due.  ibid. 

3.  When  a  contract  is  several  as  well  as 
joint,  a  judgment  agaiust  one  is  no  bar 
to  a  subsequent  action  against  all,  nor  is 
the  judgment  against  all  jointly,  a  bar  to 
a  subsequent  action  against  one  alone. 

Ibid. 

4.  In  this  case  the  former  suit  was  upon  a 
joint  and  several  obligation  of  A.,  B.,  and 
C.  against  all  three.  The  judgment  upon 
the  issue  made  determined  that  A.  ana  B. 
were  not  jointly  liable  with  C,  but  did 
not  determine  that  A.  was  not  severally 
liable  on  the  obligation  which  was  the 
question  in  the  second  suit.  Held,  that 
the  judgment  in  the  former  suit  was  no 
bar  to  the  second  suit.  Ibid. 

FRAUD. 

See  Assignment,  1.     Evidence.  11.    Part- 
nebs,  7.    Replevin,  2. 

1.  The  defendants  sold  to  the  plaintiff  seve- 
ral bills  of  exchange  drawn  on  a  broker 
in  New  York.  The  bills  were  accepted, 
but  the  sale  was  made  by  fraudulent  re- 
presentation, and  both  the  defendants  and 
Drolcer  were  destitute  of  property.  Suit 
was  brought  a  few  days  before  the  bills 
were  payable.  Held,  that  as  the  money 
sued  ior  had  been  obtained  by  fraud,  the 
plaintiff  had  a  right  to  consider  the  con- 
tract a  nullity.— -McQueen  et  al.  v.  The 
State  Bank,  413 

2.  Where  representations  of  character,  Ac., 
are  made  which  are  false,  and  are  fraudu- 
lently made  with  the  intention  to  deceive 
and  defraud  the  person  to  whom  they  are 
made,  and  he  thereby  suffers,  the  party 
making  such  representations  will  be  lia- 
b\e.—The  State  Bank  v.  Hamilton  et  al., 
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3.  Bat  if  the  party  making  nach  representa- 
tions, at  the  time  they  were  made,  had 
some  information  as  to  the  matters  stated, 
and  from  the  information  he  had  received, 
he  believed  such  statements  to  be  true, 
and  they  were  made  without  any  fraudu- 
lent intention  to  deceive  the  plaintiff,  he 
will  not  be  entitled  to  a  verdict.        Ibid. 

FRAUDS,  STATUTE  OF. 
*  See  Contract,  2. 

FRAUDULENT  CONVEYANCES. 

See  Chancery,  13. 

1.  Bill  in  chancery  by  A.,  B.,  C,  and  D.,  in 
1845,  against  E.  and  the  heirs  of  F.,  al- 
leging that  A.,  in  1841 ,  recovered  a  judg- 
ment against  Q.  and  F.;  that  execution 
issued  and  returned  no  property  of  F. 
found;  that  F.  died  in  1843,  intestate; 
that  B.  and  C.  recovered  judgment  against 
the  administrator,  and  execution  returned 
no  goods  found;  thit  P.,  in  1845,  reco 
vered  judgment  against  said  administra- 
tor on  which  no  execution  had  issued; 
that  F.,  in  his  lifetime,  in  1841,  for  the 
purpose  of  defrauding  his  creditors,  fraud- 
ulently mortgaged  his  personal  property 
and  conveyed  his  real  estate  to  E.;  that 
in  1843,  in  the  lifetime  of  F.,  a  bill  was 
filed  by  H.,  and  /.,  and  J.,  against E.  and 
F.,  alleging  that  they  had  obtained  judg- 
ments against  F.;  that  before  the  rendi- 
tion of  the  judgments,  F.,  contriving  with 
E.  to  defraud  his  creditors,  mortgaged  to 
E.  all  his  personal,  and  conveyed  to  him 
all  his  real,  estate,  which  last  bill  prayed 
that  said  conveyances  be  declared  fraud- 
ulent and  void.  The  present  bill  states 
that  said  conveyances  were  decreed  fraud- 
ulent and  void,  and  that  the  property 
should  be  subject  to  the  judgments  of 
said  complainants.  The  present  bill  fur- 
ther states,  that  there  is,  under  said  de- 
cree, a  memorandum  signed  D.  Mace,  al- 
leging that  said  decree  was  set  aside 
and  discharged;  that  said  G.,  when  judg- 
ment was  rendered  against  him  and  F., 
was,  and  has  been  ever  since,  notoriously 
insolvent;  that  said  conveyances  were 
made  to  defraud  the  creditors,  <fcc.  The 
bill  prays  that  the  now  complainants  be 
decreed  to  have  the  benefit  of  said  decree; 
that  an  account  be  taken  of  what  is  due 
them;  that,  in  default  of  payment,  said 
property  be  sold,  and  for  such  other  relief 
as  may  be  equitable.  General  demurrer 
to  the  Dili  sustained.  Held,  that  the  only 
effect  of  said  decree  was  to  set  aside  the 
conveyances  as  fraudulent  and  void;  that 
the  memorandum  under  it  is  entitled  to 
no  consideration;  that  the  conveyances 
must  be  considered  void  as  to  all  the  cre- 


ditors; and  the  property  of  the  intestate 
liable  as  if  the  conveyance  had  never  been 
made. — Barton  et  al.  v.  Bryant  et  al.t   189 

2.  Held,  also,  that  D.  may  be  considered  an 
existing  creditor.  Ibid. 

3.  Held,  also,  that  the  bill  does  not  show 
the  complainants  entitled  to  a  decree  for 
the  sale  of  the  property  for  the  payment 
of  their  demands  without  inquiring  as  to 
the  rights  of  other  creditenra.  Ibid. 

4.  A  fraudulent  conveyance  ia  valid  as  to  the 
grantee,  against  the  grantor  and  his  heirs. 
— Laney  v.  Laney  et  al.,  196 

FRAUDULENT  REPRESENTATIONS. 
See  Fraud,  2.  3. 

FUGITIVES  FROM  JUSTICE. 

1.  To  give  a  magistrate  jurisdiction  under 
the  act  of  the  legislature,  approved  Febru- 
ary 12, 1838,  (R.  S.  1843,)  relative  to  fugi- 
tives from  justice,  it  should  be  shown  that 
the  person  sought  to  be  arrested  has  left 
the  state  in  which  he  committed  the  crime 
for  the  purpose  of  escaping  punishment 

I     for  it. — Uegant  v.  Michael,  m    376 

2.  The  above  mentioned  act  is  unconstitu- 
tional. Ibid. 

3.  The  case  of  Grave*  et  al  r.  The  State,  1 
Carter's  Ind.  R.  368,  confirmed.        Ibid. 

G. 

GAMING. 

1.  Betting1  on  the  result  of  an  election  is  an 
indictable  offence^-PsraeM  v.  The  State, 

499 

1  2.  All  wagering  contracts  are  void  by  sta- 
tute, 'ibid. 

,3.  In  an  indictment  for  winning  a  certain 
sum  of  money,  the  prosecutor  may  prove 
the  winning  of  a  smaller  sum.  Ibid. 

4.  A.  sold  a  horse  to  the  defendant  for  65 
dollars  payable  when  Gen'l  Taylor  should 

1  be  elected  president  of  the  United  States, 
which  sum  the  defendant  subsequently 
paid.  The  horse  was  worth  50  dollars. 
Held,  that  the  transaction  was  a  wager. 

7W. 

GAMING-HOUSE. 
,  See  Indictment,  13, 14, 16. 

!    GOODS,  SALE  AND  DELIVERY  OF. 
See  Sals  or  Goons. 

GOVERNOR. 
See  Public  PaocLAic ation. 

GUARANTY. 
See  Fsaud,  2, 3. 
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GUARDIAN  AND  WARD.  [ 

1.  Petition  by  the  appellant.  The  follow- ! 
ing  are  the  facts:  The  children  named 
in  the  petition  are  infants  under  the  age 
of  14  years;  their  parents  are  both  dead, 
and  tne  petitioner,  the  grandfather  of  the 
children,  is  their  duly  appointed  guardian.  | 
The  children  have  continued  since  their 
father's  death  to  live  with  the  appellee, 
their  step-mother,  whose  character  is  un- 
exceptionable, and  who  has  taken  good 
care  of  them.  The  appellant  and  his 
wife  are  proper  and  fit  persons  to  have 
the  care  of  the  children,  and  are  well 
able  to  support  and  educate  them.  The 
children  wish  to  remain  with  the  appel- 
lee. Held,  that  the  guardian  was  entitled 
to  the  custody  of  the  persons  of  the  mi- 
nors.— BouneU  v.  Berryhill,  613 

2.  Application  by  a  guardian  for  the  sale  of 
a  portion  of  his  ward's  real  estate.  The 
reasons  alleged  are,  the  indebtedness  of 
the  heirs  ana  a  benefit  to  their  estate  by 
changing  the  overplus  above  their  indebt- 
edness into  a  different  investment.  The 
heirs  are  in  debt  for  their  maintenance 
and  for  damages  recovered  by  their  mo- 
ther in  her  application  for  dower;  but  it 
does  not  appear  that  payment  is  being 
pressed'  and  it  is  shown  that  the  heirs 
nave  other  property,  the  income  of  which 
may  pay  the  debts  in  a  reasonable  time, 
and  tne  sale  of  which,  should  it  become 
necessary  to  Bell  any,  would  be  more  to 
their  advantage  than  the  sale  prayed  for. 
Held,  that  an  order  of  sale  by  the  Pro- 
bate Court  was  correctly  reversed  by  the 
Circuit  Court. — Lidner  v.  Holmes  et  tur,, 
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H. 

HABEAS  CORPUS. 
See  Guardian  and  Ward,  1. 

HALF-BLOOD,  HEIRS   OF. 
See  Executor  and  Administrator,  2. 

HOLDING  OVER. 

The  relation  of  landlord  and  tenant  must ! 
be  existing  between  the  parties  in  order  . 
to  give  tne  justices  jurisdiction  in  the 
summary  proceedings  authorised  by  chap- ! 
ter  45,  article  5,  of  R.  S.,  1843.— Marvel ' 
y.  Redman,  268  | 

HUSBAND  AND  WIFE. 

In  an  application  by  the  husband  for  a  di- 
vorce, which  is  dismissed,  he  is  not  liable 
for  the  attorney's  fees  of  his  wife,  without 


a  promise  to  that  effect.— McOoUough  y. 
Robinson  et  al.f  630 

I. 

IMPERTINENT  TOPICS. 
See  Practice,  3. 

INCEST. 

An  indictment  for  incest  averred  as  follows: 
"  Elijah  W.,  late  of  said  county,  on  the 
first  day  of  December,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and 
forty-nine,  at  the  county  of  Adams  afore- 
said, unlawfully  did  have  sexual  inter- 
course with  his  daughter,  Elizabeth  W., 
the  said  Elizabeth  then  and  there  know- 
ing that  she,  the  said  Elizabeth,  was  his, 
the  said  Elijah's  daughter."  Held,  that 
the  indictment  is  bad  in  not  averring  that 
Elijah  W.  had  intercourse  with  his  daugh- 
ter, "  knowing  her  to  be  such,"  the  word 
"unlawfully"  not  being  equivalent  to 
that  allegation.— Williams  y.  The  State, 

439 

INCORPOREAL  HEREDITAMENT. 
See  Dedication. 

INDIANA  UNIVERSITY. 
See  Vjncennes  University,  1,  2,  3,  4. 

INDICTMENT. 

See  Court,  Circuit,  3.     Disorderly  Gro- 
cery.   Ingest. 

1.  Indictment  against  A.  B.  for  forging  an 
assignment  of  a  promissory  note,*  made 
by  V.  D.  to  E.  F.,  or  bearer.-  The  second 
count  charged  that  the  assignment  was 
forged  with  intent  to  defraud  E.  F. 
Held,  that  this  count  was  valid. — The 
State  v.  Crawford.  23 

2.  The  caption  (being  the  prefatory  state- 
ment of  the  clerk  upon  the  record  preced- 
ing the  copy  of  the  indictment,)  stated, 
that  the  indictment  was  found  at  the 
October  term,  1846,  by  certain  men  "  duly 
impanneled,  sworn,  and  charged  as 
grand  jurors  in  and  for  the  county  of 
Allen,  at  said  term."  Held,  that  this  was 
sufficiently  explicit — Engleman  y.  The 
State,  91 

3.  An  indictment  charged  the  offence  to 
have  been  committed  on  a  certain  day  of 
a  certain  month  **in  the  year  eighteen 
hundred  and  forty-six."  It  was  urged 
that  the  indictment  was  defective  in  omit- 
ting the  words  "of  our  Lord"  between 
the  words  "year"  and  "eighteen." 
Held,  that  the  objection  was  not  valid. 

J  bid. 
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4.  When  a  year  is  mentioned  in  legislative 
or  judicial  proceedings,  and  no  mention 
is  made  of  any  other  system  of  reckoning, 
the  Christian  calender  is  understood  to  be 
used.  Ibid. 

5.  An  indictment  may  contain  several  counts 
charging  the  same  transaction,  though 
amounting  to  a  felony,  in  different  modes, 
in  order  to  meet  the  proof  of  the  case; 
and  the  indictment  cannot  be  quashed  for 
this  cause,  if  it  do  not  appear  that  differ- 
ent transactions  or  felonies  are  charged. 

Ibid. 

6.  If  an  indictment  contain  several  counts 
charging  the  Bame  larceny  in  different 
modes,  the  defendant  cannot,  witaout 
showing  other  cause  than  appears  on 
the  face  of  the  indictment,  on  motion, 
compel  the  prosecutor  to  elect  on  which 
count  he  will  proceed;  but  the  prosecutor 
may  apply  the  evidence  relating  to  the 
larceny  to  whichever  count  it  will  sustain; 
but  if,  on  the  trial,  the  evidence  tend  to 
prove  distinct  larcenies  which  might  be 
embraced  in  the  indictment,  the  prosecutor 
will  be  compelled  to  elect  as  to  which  of 
the  larcenies  he  will  rely  upon  on  the 
trial,  and  confine  his  evidence  to  that. 

Ibid. 

7.  The  indictment  charged  a  larceny  of  cer- 
tain county  orders,  and  described  them 
as  follows:  "  five  county  orders  drawn  by 
the  auditor  of  the  county  of  Allen,  in  the 
state  of  Indiana,  on  the  treasurer  of  said 
Allen  county,  one  of  these  county  orders 
being  of  the  denomination  of  87  dollars 
and  27  cents,  and  of  the  value  of  25  dol- 
lars; one  other  of  said  county  ofders, 
Ac.,  (describing  each  order  after  the  man 
ner  of  the  first,)  "  of  the  personal  goods, 
dec,  "then  and  there  feloniously  did  take 
and  carry  away,  contrary,"  Ac.  Held, 
that  the  description  was  sufficient,  and 
that  the  larceny  was  sufficiently  described 
without  using  the  word  "  steal."       Ibid. 

S.  Indictment  as  follows:  "  The  grand  ju- 
rors," Ac,  "  upon  their  oath,  present  that 
John  Crawford,  on,"  Ac,  "  did  then  and 
there  usurxously  demand  and  receive  of," 
Ac,  "  a  greater  rate  of  interest  than  6  per 
cent,  per  annum,  to- wit,  8  per  cent,  per  an- 
num, on  the  sum  of,"  Ac;  and  then 
charges  that  the  defendant  "  did  then  and 
there  unlawfully  and  usuriously  demand 
and  receive  of,  Ac,  "  the  usurious  sum 
of,"  Ac  The  defendant  objected  to  the 
indictment,  that  it  did  not  aver  that  the 
illegal  interest  was  corruptly  taken .  Held, 
that  the  objection  is  not  valid;  and  that 
the  criminal  intent  is  slearly  expressed  in 
the  word  usuriously. — Crawford  v.  The 
State,  112 

9.  Indictment  for  stealing  "  a  bank  note  of 
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the  State  Bank  of  Ohio  for  the  payment  of 

10  dollars."  Held,  that  it  was  not  neces- 
sary that  the  note  should  have  been- 
described  with  greater  particularity. — 
Crawford  v.  The  State,  132 

10.  An  indictment  for  stealing  bank-bills 
need  not  conclude  against  the  form  of  the 
statutes,  as  the  offence  and  penalty  are  de- 
clared by  the  same  statute.  Ibid. 

11.  In  an  indictment  against  a  justice,  for 
failing  to  make  out  and  file  in  the  clerk's 
office  a  list  of  all  the  fines,  Ac,  assessed 
by  him,  it  is  not  necessary  to  state  the 
names  of  the  persons  against  whom  the 
fines  had  been  assessed. — The  State  v. 
McCormack,  305 

12.  An  indictment  must  be  as  certain  as  a 
declaration;  for  all  rules  in  civil  plead- 
ing apply  to  criminal  accusations.    Ibid. 

13.  An  indictment  for  keeping  a  gaming 
house  is  not  bad  for  charging  that  the 
defendant  kept  and  suffered  hie  house  to  be 
used  for  gaming,  Ac;  otherwise,  if  the 
allegation  is  used  in  the  disjunctive.— 
Dormer  v.  The  State,  308 

14.  Such  indictment  need  not  -  state  the 
names  of  the  persons  who  played  in  the 
house;  and,  if  stated,  it  is  not  necessary 
to  prove  every  name  alleged.  I  bid. 

15.  In  an  indictment  for  keeping  a  disor- 
derly grocery  to  the  disturbance  and 
common  nuisance  of  W.  H.  and  others, 
the  word  "of"  was  omitted.  Held,  that 
the  omission  was  immaterial. — The  State 
v.  Rhodes,  321 

16.  An  indictment  charged  that  the  defend- 
ant "did  unlawfully  and  knowingly 
keep,  Buffer,  and  permit  his  house  to  be 
occupied  for  gaming."  Held,  that  a  mo- 
tion to  quash  because  the  indictment 
charged  two  offences,  "keeping"  and  "suf- 
fering to  be  kept,"  a  gaming  house,  cannot 
be  sustained. — The  State  v.  Ryman,      370 

17.  Sums  of  money  stated  in  an  indictment 
need  not  be  proved  as  laid,  unless  they 
form  part  of  the  description  of  a  written 
instrument,  or  the  exact  sum  be  of  the 
essence  of  the  offence. — Parsons  v.  The 
State,  499 

18.  Where  one  statute  defines  an  offence, 
and  another  prescribes  the  punishment, 
the  indictment  must  conclude  in  the 
plural  contra  formam  statutorum. — King 
v.  The  State,  523 

19.  Where  one  statute  continues  a  former 
one  in  part,  or  explains  what  was  doubt- 
ful, or  regulates  its  operation,  the  conclu- 
sion of  the  indictment  should  be  in  the 
singular  number.  Ibid. 

20.  Indictment  against  the  defendants  for 
neglect  of  official  duty  as  members  of  the 
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board  of  commissioners  of  Vanderburgh 
county,  for  failing  to  examine  into  and 
make  report  upon  the  proceedings  of  the 
auditor  and  treasurer  ol  said  county,  con- 
cerning the  management  of  the  surplus 
revenue  fund  thereof,  at  their  March  term, 
1850.  The  indictment  was  quashed  be- 
low. It  was  objected  to  the  indictment 
that  it  did  not  snow  that  the  auditor  and 
treasurer  of  said  county  had  made,  or 
were  ready  and  willing  to  make,  reports 
of  their  proceedings  in  regard  to  said 
funds,  to  said  commissioners  at  said  term, 
nor  that  they  were  or  were  not  willing  to 
be  personally  present  at  such  examination. 
Held,  that  the  indictment  was  correctly 
quashed,  because  it  failed  to  show  the 
existence  of  the  circumstances  which  ren- 
dered it  possible  for  them  to  perform  the 
act,  the  omission  of  which  is  complained 
of.— The  State  v.  Sanders  et  al.,  578 

21.  An  indictment  charging  the  defendant 
with  murder  by  administering  poison, 
need  not  state  the  particular  poison  admi- 
nistered; and  if  it  do  so  state,  it  will  not  be 
necessary  that  the  proof  correspond. — 
Carter  v.  The  State,  617 

22.  If  the  offence  is  punishable  by  a  single 
statute  only,  and  the  conclusion  of  the 
indictment  is  against  the  statutes,  the 
conclusion  will  be  considered  good.  Ibid. 

INFANTS. 

See  Breach  or  Promise  op  Marriage,  1. 
Dower,  2,  3,  4,  5.  Notice  to  Non-Resi- 
dent.   Pleading,  9, 11. 

1.  Bill  in  chancery.  Part  of  the  defend- 
ants were  infants.  No  process  was  served 
upon  the  infants,  but  a  guardian  ad  litem 
was  appointed,  who  waived  the  service  of 
process.  Held,  that  the  decree  should  be 
reversed  because  the  record  did  not  show 
service  of  process,  or  that  the  infant  heirs 
were  in  Court  and  waived  service. — Rob- 
bins  et  al.  v.  Robbins,  74 

2.  C.  and  H.  filed  a  bill  against  E.  and  J. 
The  process  was  served  on  the  defend- 
ants, and  the  bill  was  taken  as  confessed. 
J.  answered  by  guardian.  Final  decree 
for  complainants.  Held,  that,  as  one  of 
the  plaintiffs  was  an  infant,  this  decree, 
without  any  proof,  is  erroneous. — Knox  et 
al,  v.  Coffey  et  al.,  161 

3.  An  infant  plaintiff  is  not  liable  for  costs 
but  the  prochein  ami  is,  and  judgment 
should  be  rendered  in  such  manner  that 

(  it  would  be  collectable,  by  execution, 
from  the  prochein  ami. — Holmes,  by  next 
friend,  v.  Adkins,  398 

4.  Where  a  suit  is  commenced  by  a  prochein 
ami,  and  the  infant  afterwards  becomes 
of  age,  the  fact  should  be  entered  upon 


the  record  at  the  happening  of  the  event, 
and  the  cause  afterwards  be  conducted 
by  the  plaintiff  or  his  attorney  without 
the  use  of  the  name  of  the  next  friend. 

Ibid. 

INJUNCTION. 

See  Trespass,  1,  2.    Vendor  and  Purcha- 
ser, 14. 

1.  Appeal  from  the  order  of  a  Court  dissolv 
ing  an  injunction  previously  granted  to 
restrain  the  collection  of  certain  judg- 
ments at  law.  Held,  that  as  the  material 
averments  in  the  bill  on  which  the  injunc- 
tion was  predicated  are  positively  denied 
bf  the  answer,  and  unsupported  fcy  proof, 
the  motion  to  dissolve  was  rightly  sua 
tained  .—DoolitUe  v.  Jones,  21 

2.  Injunction.  The  bill  alleged  that  the 
complainant  commenced  an  action  of  debt 
against  /.  B.  and  Z.  B.,  upon  a  sealed 
note,  which,  together  with  another,  had 
been  made  in  consideration  of  the  sale 
and  conveyance  of  the  complainant's  in- 
terest in  certain  real  estate  and  personal 
property.  The  defendants,  knowing  at 
the  time  that  complainant's  title  was  con- 
tested, were  to  take  upon  themselves  all 
risk  as  to  title.  This  agreement  the  par- 
ties stated  to  one  R.,  who  was  employed 
to  draw  up  a  deed,  but  who,  by  mistake, 
and  contrary  to  the  instruction  of  the  par- 
ties, drew  up  a  general  warranty  deed, 
and  the  complainant,  who  was  ignorant 
of  the  proper  forms,  executed  it.  After- 
wards, the  person  who  claimed  the  pro- 
perty succeeded  in  establishing  a  good 
title,  and  the  defendants  in  the  suit  on 
the  note,  had  set  up  a  defence  that  the 
consideration  of  the  note  had  failed,  and 
threatened  to  hold  the  complainant  bound 
by  his  covenants  in  the  deed  above  men- 
tioned. The  bill  prayed  an  injunction  to 
prevent  the  defendant  from  setting  up 
said  covenants,  Ac.  Decree  for  complain- 
ant. Held,  that  there  should  be  a  strong 
case,  at  least,  to  authorize  such  a  decree, 
and,  as  the  allegations  in  the  bill  were  de- 
nied in  the  answers,  and  the  proof  is  con- 
tradictory, the  decree  should  be  reversed. 
—Bush  v.  Keller,  69 

3.  Bill  in  chancery  to  injoin  a  judgment  at 
law,  on  the  ground  of  newly  discovered 
evidence.  The  bill  stated  that  the  com- 
plainant could,  by  several  witnesses, 
(naming  them,)  fully  prove  payment,  Ac. 
The  bill  was  verified  by  positive  affidavit. 
An  injunction  was  granted.  The  defend- 
ant answered,  and,  relative  to  the  com- 
plainant's diligence,  stated  that  the  latter 
filed  an  affidavit  for  a  continuance  of  the 
suit  at  law  on  account  of  the  absence  of 
two  witnesses,  (other  than  those  men- 
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tioned  in  the  bill,)  and  denied  the  dili- 
gence set  forth,  as  the  evidence  of  said 
two  witnesses  was  not  brought  before  the 
Court,  although  the  defendant  offered  to 
take  their  depositions  without  notice. 
The.  defendant,  on  bill  and  answer,  moved 
the  Court  to  dissolve  the  injunction  and 
dismiss  the  bill.  Motion  sustained.  Held, 
that  the  word  "  as"  in  the  denial  meant 
"  because;"  that  the  denial  was  a  quali- 
fied one,  and  did  not  authorise  the  motion 
to  dissolve.  Held,  also,  that  if  the  an- 
swer had  contained  an  unqualified  denial 
of  the  equity  of  the  bill,  still  the  decree 
dismissing  the  bill  would  have  been  erro- 
neous, for,  in  the  case  of  such  an  answer, 
the  complainant,  though  his  injunction 
might  be  dissolved,  would  have  a  right  to 
prove  his  bill. — Thompson  v.  Adams,  ad- 
ministrator, 151 

4.  A  motion  to  dissolve  an  injunction  upon 
bill  and  answer  cannot  be  sustained  un- 
less the  answer  positively  denies  the  equi- 
ty of  tLe  bill.  Ibid. 

5.  Threats  to  commit  waste  will  authorize 
an  injunction. — The  White  Water  Valley 
Canal  Company  v.  Comegys  et  al.,         469 

6.  Bill  in  chancery  stating  that  the  com- 
plainant was  seized  in  fee  of  certain  land; 
that  the  defendant  had  a  life  estate  as  a 
tenant  in  dower  in  apart  of  said  premises; 
that  she  had  committed  great  waste  by 
means  whereof  her  estate  had  become  for- 
feited; that  she  was  not  a  resident  of  this 
state,  <fcc.  The  bill  prays  that  the  lands 
be  decreed  forfeited  and  such  other  relief 
given  as  may  be  meet.  Held,  that  the  bill 
would  have  been  bad  on  demurrer,  and 
the  objection  might  have  been  taken  at 
the  hearing.  Held,  also,  that  the  facts 
presented  no  ground  for  an  injunction. — 
Lefforge  v.  West,  514 

7.  Equity  takes  jurisdiction  to  restrain 
waste  by  injunction,  and,  in  some  particu- 
lar cases,  to  obtain  a  discovery  and  ac- 
count, and  having  for  these  objects  ob- 
tained jurisdiction  of  a  cause,  it  proceeds, 
to  avoid  multiplicity  of  suits,  to  compen- 
sate for  damages  done.  But  the  jurisdic- 
tion itself  must  rest,  in  the  first  instance, 
on  the  necessity  for  an  injunction,  or  dis- 
covery and  account.  Ibid. 

8.  If  the  suit  be  simply  to  recover  of  a  ten- 
ant in  dower  the  possession  of  the  pre- 
mises wasted  and  damages,  it  should  be 
case,  under  the  statute.  Ibid, 

9.  An  injunction  will  not  ordinarily  be 
granted  under  a  prayer  for  general  relief, 
But  must  be  expressly  prayed.  Ibid. 

10.  Bill  in  chancery  praying  an  injunction 
against  a  judgment  at  law  in  ejectment, 
Ac.  Several  of  the  defendants  are  infants. 


The  parties  appeared  by  counsel.  There 
was  no  guardian  ad  litem  appointed  for 
the  infant  defendants;  there  were  no  an- 
swers; there  was  no  decree  pro  confesso; 
nor  was  there  any  evidence  by  any  of  the 
parties.  Held,  that  the  injunction  was 
properly  dissolved. — Stephens  v.  Horn- 
brook  et  al.,  666 

INSOLVENCY. 
See  Notes,  Promissory,  3,  4. 

INSOLVENT  ESTATES. 
See  Exxoutob  and  Administrator,  1. 

INSTRUCTIONS  TO  JURY. 
See  Contract,  5.    Obstructions,  1. 

1.  Ejectment.  The  following  instructions 
were  asked  and  refused:  1.  "To  make  a 
line  between  the  parties  on  the  supposed 
fence,  by  consent  and  agreement,  it  must 
be  shown  that  this  fence,  or  pretended 
line,  had  a  fixed,  certain,  and  established 
locality,  and  if  the  pretended  fence  or  line 
was  shifting,  the  jury  should  not  find  for 
the  plaintiff ;"  2.  "If  it  has  been  proved 
that  the  plaintiff,  or  those  under  whom  he 
claims,  at  any  time  within  twenty  jean* 
before  the  commencement  of  this  suit,  ac- 
knowledged the  right  and  title  of  the  de- 
fendant in  the  premises  in  dispute,  the 
statute  of  limitations  does  not  apply,  nor 
can  the  plaintiff  set  up  an  adverse  posses- 
session  so  as  to  enable  him  to  sustain  this 
action."  Held,  that  the  instructions  were 
rightly  refused. — Wiley  v.  Doe  d.  Mey- 
necke,  230 

2.  Held,  also,  that,  as  the  transcript  says 
there  was  evidence  on  this  subject,  but 
does  not  five  it,  the  evidence  may  have 
authorized  the  refusal  of  these  instruc- 
tions, and  this  Court  will  so  presume. 

Ibid. 

3.  If  a  charge  given  to  the  jury  would  be 
correct  if  certain  evidence  were  given, 
this  Court  will  presume  that  such  evi- 
dence was  given,  the  record  not  showing 
the  contrary. — Harvey  v.  Laflin,  477 

4.  The  Court  instructed  the  jury  that  they 
were  the  judges  of  the  law  and  the  facts; 
but  that  it  was  their  duty  to  believe  the 
law  as  laid  down  by  the  Court.  Held, 
that  the  instruction  was  right. — Carter  v. 
The  State,  617 

INSURANCE. 

A  policy  of  insurance  of  a  building  against 
destruction  by  fire,  given  by  the  Indiana 
Mutual  Fire  Insurance  Company,  is  ren- 
dered void,  and  the  lien  of  the  company 
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on  the  building  is  lost,  by  a  sale  or  raort- 

§age  of  the  property  by  the  assured;  but, 
lough  the  lien  be  so  annulled,  still  the 
assured  is  personally  liable  on  the  pre- 
mium note  until  an  actual  surrender  of 
the  policy  to  the  company  and  the  pay- 
ment of  all  assessments  against  him  for 
losses  sustained  by  the  company  before 
the  surrender. — Indiana  Mutual  Fire  In- 
surance Company  v.  CoquUlard  et  al.,    645 

INTENTION. 

See  Assault  and  Battery  with  Intent  to 

Murder. 

INTEREST. 

See  Usury. 

1.  The  plaintiffs  gave  their  promissory  note 
in  1841,  payable  with  6  per  cent  interest, 
which  note  was  assigned  to  the  defend- 
ants, and  afterwards  the  plaintiffs  made 
the  following  agreement  on  the  back  of 
the  note:  "November  39,  1841.  It  is 
agreed  that  the  within  is  to  bear  interest 
at  the  rate  of  10  per  cent"  Held,  that  the 
contract  made  at  the  date  of  the  note  was 
merged  in  the  new  agreement,  and  that 
the  note  with  the  indorsement  imported 
an  agreement  to  pay  the  sum  specified, 
with  6  per  cent,  interest  to  the  date  of  the 
indorsement,  and  10  per  cent,  afterwards. 
—Hardin  et  al.  v.  Wolf  et  al.,  31 

9.  Held,  also,  that  the  agreement  was  as- 
signable, and  no  demand  before  suit  was 
necessary.  Ibid. 

INTERNAL  IMPROVEMENT  ACT. 
See  Damages,  1, 

INTERPLEADER. 

1.  As  a  general  rule,  no  bill  of  interpleader 
lies  in  behalf  of  a  tenant  against  his  land- 
lord.— White  Water  Valley  Canal  Compa- 
ny v.  Comegys,  469 

2.  In  cases  of  tenants  seeking  relief  by  bills 
of  interpleader,  it  must  appear  that  the 
persons  claiming  the  same  rent,  claim  in 
privity  of  contract  or  tenure,  as  the  case 
of  mortgagor  and  mortgagee,  or  of  trustee 
and  cestui  que  trust,  or  where  the  estate  is 
settled  to  the  separate  use  of  a  married 
woman,  of  which  the  tenant  has  notice, 
and  the  husband  has  been  in  receipt  of 
the  rent.  In  such  case  the  tenant  puts 
himself  on  the  mere  uncertainty  of  the 

Serson  to  whom  he  is  to  pay  rent,  and  af- 
rms  the  title  of  his  landlord.  Ibid. 

IRRELEVANT  MATTER. 

See  Practice,  3. 
Vol.  II.— 88 


ISSUE. 

1.  A  trial  without  an  issue  is  erroneous, 
whether  the  judgment  be  for  the  plaintiff 
or  defendant. — Wilhridge  et  al.  v.  Case,  36 

2.  To  make  an  issue  of  fact,  the  same  fact 
or  facts  must  be  affirmed  on  one  side  and 
denied  on  the  other. — Burton  v.  Johnson, 

339 

3.  Where  there  are  two  issues  and  one  is  im- 
material and  the  other  valid,  and  there 
has  been  a  general  finding  for  the  defend- 
ant, it  will  be  presumed  that  the  jury  dis- 
regarded the  immaterial  issue,  and  found 
on  that  well  taken,  and  in  such  case  a 
new  trial  will  not  be  grtLnted.-~Harvey  v. 
Lafiin,  477 

J. 

JUDGES. 

See  Courts,  Oieouit,  1,  8.    Venue,  Change 

op. 

JUDGMENT. 

See  Attachment,  5.  Clerical  Errors.  Exe- 
cutors and  Administrators,  5.  Mesne 
Profits.  Mortgage,  13.  Recognisance, 
1.  Replevin,  2.  Restitution,  Writ  or. 
Scire  Facias,  1.  Sheriff's  Sale,  7.  Ven- 
dor and  Purchaser,  14. 

1.  C,  the  owner  of  real  estate,  married, 
there  being,  at  that  time,  judgments 
against  him,  binding  his  real  estate.  Sub- 
sequently, additional  judgments  were  ren- 
dered against  him,  being  also  liens  on  his 
real  estate,  upon  which  latter  judgments 
executions  were  issued.  C.  then  died. 
After  his  death,  said  real  estate  was  sold 
by  virtue  of  the  executions  on  said  previ- 
ous judgments,  the  purchaser  bidding  and 
paying  the  full  value  of  the  property, 
with  an  understanding,  by  all  parties  con- 
cerned, that  the  money  so  bid  and  paid 
was  to  be  applied— first,  in  payment  of 
said  elder,  ana,  secondly,  of  said  junior, 
judgments;  and  the  money  was  so  ap- 
plied. Held,  that  the  purchaser  should 
have  been  subrogated  to  those  elder  judg- 
ment-creditors, as  against  the  widow  of 
G,  and  that  she  would  be  compelled  to 
contribute  to  the  payment  of  said  elder 
judgments  or  receive  dower  in  the  residue 
only  of  the  real  estate  over  and  above  the 
amount  of  said  judgments.  —  Whitehead 
v.  Cummins,  58 

2.  There  is  no  statute  authorizing  a  judg- 
ment without  stay  of  execution;  and  an 
agreement  of  the  maker  of  a  note  to  pay 
it  without  relief  from  the  stay  laws,  does 
not  authorize  a  judgment  of  that  charac- 
ter.—Develin  v.  Wood  et  al.,  103 
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3.  A  judgment  was  rendered  in  faror  of  A. 
against  B.  and  C.  in  June,  1840.  D. 
recovered  a  judgment  before  a  justice 
again st  the  same  defendants  in  march , 
1 840,  upon  wh  ich  execution  was  issued  and 
returned  nulla  bona.  He  caused  a  trans- 
cript of  the  judgment  to  be  filed  and  re- 
corded in  the  Circuit  Court  in  April,  1840. 
Scire  facias  issued  and  judgment  award- 
ed in  October,  1840.  E.  recovered  ajudg- 
nient  in  September,  1840,  against  B.,  F, 
G.,  and  H.  The  judgment  was  rendered 
for  a  debt  in  which  d.  was  principal,  and 
the  others  his  sureties;  and,  to  save  them 
from  loss,  he  mortgaged  to  them  certain 
lands  in  February,  1840.  Executions  on 
all  these  judgments  came  to  the  hands  of 
the  sheriff,  and  he  levied  on  the  lands 
mortgaged,  and  sold  them  to  J.,  and  ap- 
plied: the  money — 1st.  To  the  payment  of 
A. 's  judgment,  which  he  satisfied  in  full; 
2d.  To  the  judgment  in  favor  of  E.;  and, 
there  not  being  enough  money  to  satisfy 
that  judgment  in  full,  he  applied  none  to 
the  judgment  in  favor  of  D.  D.  was  pre- 
sent at  the  sheriff's  sale,  and  knew  that 
B.,  F.,  G.,  and  //.,  had  directed  the  she- 
riff to  levy  on  the  lands  to  satisfy  the  exe- 
cution in  favor  of  E.  D.  sued  the  sheriff; 
and  the  Court  below  decided  that />/«  judg- 
ment was  entitled  to  preference.  Held,  that 
there  was  no  error  in  this  judgment;  that 
the  sheriff  was  only  authorised  to  sell  the 
interest  of  the  execution -defendants  in  the 
lands,  and  it  was  his  duty  to  apply  the 

f proceeds  according  to  the  priority  of  Qe 
iens  of  the  judgments.  —  McMahon  v. 
Thompson,  114 

4.  Debt  brought  on  a  judgment  of  a  Court 
of  another  state.  Tne  declaration  follow- 
ed the  ordinary  form  in  debt  on  a  do- 
mestic judgment  of  a  Court  of  record, 
and,  after  describing  the  judgment,  said, 
"as  by  the  records  and  proceedings 
thereof  remaining  in  said  Court  rally  ap- 
pears," Ac.  Held,  that  it  was  shown 
substantially  that  the  Court  rendering  the 
judgment  was  a  Court  of  record. — Davie 
v.  Lane,  548 

5.  The  judgment  of  a  Court  in  any  one  of 
the  states,  has  the  same  faith  and  credit 
that  it  has  in  the  state  where  it  was  ren- 
dered. Ibid. 

6.  Nil  debit  cannot  t>e  pleaded  to  a  suit  on 
the  judgment  of  a  Court  of  another  state. 

Ibid. 

7.  Debt  on  a  judgment  rendered  in  New  Jer- 
sey. The  defendant  pleaded,  in  his  se- 
cond plea,  that  one  Af .  had  fraudulently 
appeared  and  confessed  the  action  with- 
out any  authority  from  him  so  to  do,  and 
that  he  had  never  had  any  notice  of  the 
pendency  of  said  action.    The  third  plea 


states  that  the  defendant  did  not  appear, 
either  in  person  or  by  attorney,  and  de- 
fend the  suit;  that  no  process  was  ever 
nerved  upon  him;  and  that,  at  the  time  of 
the  trial  and  issuing  of  the  process,  he 
resided,  and  still  resides,  in  Indiana. 
The  evidence  shows  that  the  defendant 
and  W.  had  been  partners  in  New  Jersey; 
that  they  dissolved,  and  the  former  re- 
moved to  this  state,  and,  after  his  remo- 
val, the  suit  was  instituted  in  New  Jersey , 
and  judgment  obtained.  The  process  in 
that  suit  was  returned  not  found  as  to  the 
defendant;  that  M.  was  employed  by  W. 
without  defendant's  knowledge,  and  that 
he  confessed  judgment  without  the  direc- 
tion of  either  of  them.  There  is  no  evi- 
dence that  the  defendant  had  any  know- 
ledge or  notice  of  the  suit.  Held,  that 
the  suit  against  the  defendant  on  said 
judgment  was  not  sustainable. — Sherrmrd 
v.  Nevius  ei  aL,  SMI 

8.  A  judgment  debtor  may  show,  to  avoid 
the  effect  of  the  judgment,  that  the  attor- 
ney who  had  entered  an  appearance  for 
him,  had  no  authority  so  to  ao.  I  hid. 

9.  By  our  statute,  no  judgment  of  any  Court 
of  record  can  be  set  aside  on  motion,  un- 
less such  motion  be  made  at  the  term  at 
which  such  judgment  was  rendered. — 
Bland  v.  The  State,  608 

JURISDICTION. 

See  Bankrupt,  4.  Chanoksy,  2.  Commis- 
sioners, County.  Fugitives  raoM  Jos- 
tick,  1.    Indictment,  1.     Temp  ass,  1,  2. 

1.  The  R.  S.  of  1843,  p.  668,  confer  upon 
Circuit  Courts  appellate  jurisdiction  con- 
current with  the  Supreme  Court,  over  the 
judgments,  decrees,  orders,  and  proceed- 
ings of  the  Probate  Courts,  and  the  de- 
cision of  either  is  conclusive  as  to  all 
matters  adjudicated  by  it.  Held,  there- 
fore, that  the  Supreme  Court  has  no  juris- 
diction of  a  cause  appealed  from  the 
Probate  Court  to  the  Circuit  Court,  and 
there  adjudicated  upon. — Gore  v.  Gore  et 
al.,  55 

2.  The  act  of  1849,  giving,  in  certain  coun- 
ties therein  named,  exclusive  jurisdiction 
of  certain  offences  to  justices,  contained 
no  saving  clause  as  to  existing  cases,  and 
deprived  the  Circuit  Courts  of  jurisdic- 
tion over  them. — Sprigs  v.  The  State,     75 

3.  The  same  point  decided. — The  State  v. 
Trimble,  655 

4.  If  the  plaintiff  sue  in  the  Circuit  Court, 
he  cannot  avoid  a  judgment  for  costs*  by 
demanding  a  larger  sum  than  50  dollars 
in  his  declaration,  when  the  real  demand 
which  he  is  capable  of  proving  is  less 
than  that  amount;  and  in  such  case  the 
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debt  due  must  be  ascertained  from  the 
evidence.— Nelson  v.  The  State,  249 

5.  The  act  of  1849,  giving  exclusive  juris- 
diction to  justices  in  certain  cases,  con- 
tained no  clause  saving  pending  suits, 
and  the  Circuit  Court,  after  the  passage 
of  that  act,  had  no  jurisdiction  of  such 
causes.— The  State  v.  Lackey,  285 

6.  Indictment  in  Madison  county  for  assault 
and  battery  with  intent  to  commit  a  rape.  : 
The  act  of  1849  gave  the  justices  of  that 
county  exclusive  jurisdiction  in  cases  of 
assault  and  battery.     The  prosecuting 
attorney  entered  a  nolle  prosequi  as  to 
that  part  of  the  indictment  which  related 
to  the  intent.     The  defendant  was  found  , 
guilty  of  a  simple  assault  and  battery.  ; 
Held,  that  the  Circuit  Court  had  no  juris-  , 
diction  of  the  offence  of  which  he  was 
found  guilty  .—Nelson  v.  The  State,     249 

7.  Same  point  decided  in  Smith  v.  The 
State,  251  : 

JURY. 

See  Instructions  to  Jury.    New  Trial,  5. 

The  record  in  this  case  states  that  the  jury, 
"  having  received  the  charge  of  the  Court, 
and  having  retired  to  their  room  to  de-  j 
liberate,  returned  into  Court  with  the  fol- 
lowing verdict,"  Ac.  Held,  that  this 
Court  will  presume  that,  if  the  room  to 
which  the  jury  retired,  required  them  to 
leave  the  presence  of  the^ Court  in  going 
to  it,  they  were  accompanied  by  the  pro- 
per officer. — Morris  v.  Graves,  354 

JURY  FEES. 

1.  Upon  the  failure  of  the  clerk  of  the 
Circuit  Court  to  pay  over  any  money  in 
his  hands  to  the  county  treasurer,  it  is 
made  the  duty  of  the  county  auditor,  by 
the  statutes  of  1843,  to  enforce  the  pay- 
ment by  suit,  but  a  suit  cannot  be  brought 
against  such  clerk  for  such  failure  on  the 
relation  of  the  board  of  commissioners  — 
The  State  ex  rel.  Board  of  Com.  v.  Robin- 
son, adm'r,  40 

2.  The  statute  of  1838,  made  it  the  dutv  of 
the  sheriff,  and  not  the  clerk,  to  pay  jury 
fees  into  the  county  treasury.  Ibid. 

JUSTICE  OF  THE  PEACE. 

See  Amendment,  1, 2.    Appeal,  1, 3.    Costs. 
Jurisdiction,  6,  7.    New  Trial,  7. 

1.  R.  recovered  a  judgment  before  S.,  a  jus- 
tice of  the  peace,  against  A.  R.  was  in- 
debted to  S.,  and  told  the'  latter  to  take 
the  first  money  collected  on  the  judgment 
and  apply  it  on  his  debt.  Afterwards,  R. 
died  intestate.     The  administrator  of  R. 


demanded  of  S.  the  money  collected  on 
the  judgment,  who  refused  to  pay  it  over, 
but  applied  it  on  his  debt,  Aeld,  that 
the  authority  of  5.  so  to  apply  the  money 
ceased  on  the  death  of  J?.,  ana  the  money, 
being  collected  after  R.'s  death,  belonged 
to  his  administrator. — Slaughter  et  of.  v. 
The  State  ex  rel  Chase,  adm'r,  220 

2.  Debt  before  a  justice,  and  appeal  to  the 
Circuit  Court.  The  record  states  that  the 
parties  appeared,  and  "the  issues  being 
joined,"  tne  jury  found  for  the  plaintiffs. 
It  was  objected  that  there  was  a  trial 
without  an  issue.  Held,  that  the  case 
was  to  be  considered  as  originating  before 
a  justice,  and,  therefore,  the  omission  to 
file  a  formal  replication  was  not  sufficient 
ground  to  reverse  the  judgment. — Kinch 
et  al.  v.  Weatherall  et  at.,  226 

3.  It  is  not  essential,  in  actions  commenced 
before  a  justice  by  or  against  a  firm,  that 
the  statement  of  the  demand  or  cause  of 
action  should  set  out  the  names  of  the 
persons  composing  the  firm,  though  it  is 
necessary  that  such  actions  should  be 
brought  by  or  against  the  persons  com- 
posing an  unincorporated  company  in 
their  individual  names.-— Clark  et  al.  v. 
Dunlap,  551 

4.  No  formal  declaration  is  necessary  in  a 
suit  before  a  justice  of  the  peace. — Ruble 
v.  Massey,  636 

5.  The  cases  of  Nelson  v.  The  State,  ante,  p. 
249;  Smith  v.  The  State,  ante,  p.  251;  The 
State  v.  Lackey,  ante,  p.  285,  referred  to 
and  sustained.— Talbott  v.  The  State,   635 

JUSTICES'  DOC 
See  Execution, 

L. 

LANDLORD  AND  TENANT. 

See  Distress  for  Rent.    Holding  Over.    In- 
terpleader, 2. 

LARCENY. 
See  Evidence,  3,  16.     Indictment,  9,  10. 

LAW  MERCHANT. 
See  Set-Off,  3. 

LEGISLATIVE  JOURNALS. 
See  Banks,  2. 

LEVY. 

J.  A  levy  upon  property  of  sufficient  value 
is  presumed  to  bo  a  satisfaction  of  the 
debt  until  the  property  is  legally  disposed 
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of  by  the  officer  holding  it. — Stewart  v. 
Nunemaker,  47 

2.  A  levy  on  property  which  does  not  amount 
to  a  satisfaction,  is  no  bar  to  further  exe- 
cution on  the  judgment;  nor  does  a  levy 
upon  goods,  even  where  they  are  of  suffi- 
cient value  to  pay  the  debt,  necessarily 
amount  to  a  satisfaction  .—-Doe  d.  Mace  v. 
Dutton,  309 

3.  A  prior  levy,  not  amounting  to  a  satis- 
faction of  the  judgment,  having  been 
made,  the  issue  of  a  subsequent  execution 
before  a  return  to  the  former,  or  other 

*  proceedings  to  effect  a  vacation  of  the 
levy  having  been  had,  will  be  considered 
at  most  but  an  error  which  will  render 
the  execution  voidable,  and  not  void;  and 
a  sale  under  the  execution  will  be  valid, 
for  a  sale  under  a  voidable  but  not  a  void 
execution  is  valid,  even  to  a  purchaser 
with  notice  of  the  fact,  where  there  is  no 
fraud.  Ibid. 

LIBERTY  AND  ABINGTON  TURN- 
PIKE COMPANY. 

I .  The  defendant  subscribed  for  four  shares 
of  stock  of  the  Liberty  and  Abington  turn- 
pike company.  He  set  up  as  a  defence 
that  a  survey  was  made  by  the  engineer 
and  adopted  by  the  board,  and  books  were 
directed  to  be  opened  to  receive  subscrip- 
tions. Subsequently  another  survey,  va- 
rying from  the  former,  was  adopted  for 
the  final  location  of  the  road.  The  de- 
fendant subscribed  after  the  first  survey, 
and  before  the  location  was  changed. 
Held,  that  this  change  of  location  did  not 
release  him  from  his  liability. — Colvin  v. 
The  President  and  Directors  of  the  Liberty 
and  Abington  Turnpike  Company,         511 

8.  Same  point  decided. — Railtback  v.  The 
Liberty  and  Abington  Turnpike  Company, 

656 

3.  In  this  case  the  general  issue  was  alone 
pleaded.  Held,  that  the  plea  admitted 
that  the  plaintiff  was  a  corporation,  and, 
therefore,  an  objection  that  the  company 
was  not  properly  organized  was  not  tena- 
ble. Ibid. 

LIEN. 

See  Insurance.    Judgment,  3.    Mortgage, 
13.    Vendor  and  Purchaser,  6. 

LIMITATIONS. 

See  Instructions  to  Jury,  1. 

1 .  The  statute  of  limitations  does  not  bar 
actions  on  judgments  which  have  been 
rendered  more  than  twenty  years,  but  only 
raises  a  presumption  of  their  payment  by 


the  lapse  of  time.— Reddington  v.  Julian 
et  iix.,  for  the  use  of  Corwin,  224 

2.  The  effect  of  such  presumption  is,  that 
the  defendant  may  rely  upon  it  as  prima 
facie  proof  of  payment;  and  when  rebut- 
ting evidence  is  offered,  the  jury  are  to 
determine  whether  it  is  reasonable  to  be- 
lieve that  the  judgment  has  not  been  paid, 
notwithstanding  the  lapse  of  time.    Ibid. 

3.  The  legislature  has  power  to  enact  retro- 
spective limitation  laws  where  they  do 
not  deprive  parties  of  a  reasonable  time 
for  prosecuting  their  claims  before  being 
barred. — PrUckard  v.  Spencer,  486 

4.  The  statute  of  limitations  of  1843  is  re- 
trospective in  its  operation.  Ibid. 

5.  If  the  time  limited  by  statute  for  com- 
mencing a  suit  expire  while  the  statute 
is  in  force  and  before  the  suit  is  brought, 
the  right  to  bring  the  suit  is  barred;  and 
no  subsequent  statute  can  renew  that 
right.— -Sttpp  et  al.  v.  Breton,  647 

6.  The  statute  of  limitations  of  1843  ope- 
rates retrospectively  on  contracts  made 
before  it  came  into  force.  Ibid. 

LIVERY  OF  SEIZIN. 
See  Dower,  7. 

LOAN. 
See  Mortgage,  6. 

LOST  INSTRUMENT. 

1.  Courts  of  equity  cannot  require  a  grantor 
to  execute  a  second  deed  where  one  pre- 
viously executed  has  been  lost  or  destroyed 
while  in  the  possession  of  the  grantee. — 
Hoddy  v.  Hoard,  474 

2.  Courts  of  equity  will  establish  the  pos- 
session of  a  party  who  claims  title  under 
a  deed  which  has  been  lost  or  destroyed, 
or  grant  such  relief  as  the  circumstances 
of  the  case  may  reauire,  at  the  costs  of 
the  party  seeking  relief;  and  in  such  case 
an  affidavit  of  the  loss  of  the  instrument 
is  necessary  to  sustain  the  bill.  Ibid. 

M. 

MADISON  COUNTY. 
See  Treasurer,  County. 

MALICIOUS  MISCHIEF. 

The  malicious  killing  of  a  dog,  under  our 
statute,  is  indictable  as  malicious  mis- 
chief.— The  State  v.  Sumner,  377 

MALICIOUS  PR08ECUTION. 
1.   The  absence  of  evidence  of  probable 
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cause  in  malicious  prosecution,  warrants 
a  verdict  for  the  defendant. — Cummings 
v.  Park,  148 

2.  Case  for  malicious  prosecution.  The 
plaintiff  introduced,  as  a  witness,  the  jus- 
tice before  whom  the  prosecution  alleged 
to  have  been  malicious  was  instituted,  and 
offered  to  prove  what  the  witnesses,  other 
than  the  defendant,  testified  on  that  pro- 
secution. The  Court  permitted  the  proof 
to  be  made.  Held,  that  this  was  error. — 
Larrenee  v.  Lanning,  256 

MALICIOUS  TRESPASS. 

Indictment  for  a  malicious  trespass,  in  de- 
stroying or  injuring  a  saw  log,  the  pro- 
perty of  one  J.  C.  The  evidence  given 
on  the  trial  was,  substantially,  as  follows: 
W.  P.,  the  defendant  below,  nad  contract- 
ed to  clear  a  piece  of  land  belonging  to 
his  brother,  J.  P.,  and  was  to  have,  for 
his  labor,  5  dollars  per  acre,  and  all  the 
beech  and  sugar  trees  upon  the  tract.  If 
he  did  not  wish  to  take  away  the  timber 
of  these  trees,  he  was  to  cut  it  into  suita- 
ble lengths  for  rolling  and  burning.  On 
the  morning  of  the  day  on  which  the  al- 
leged trespass  was  committed,  he  had  cut 
down  a  beech  tree  and  left  it  upon  the 
ground,  after  which  he  was  absent  during 
the  day.  During  his  absence  C.  came  to 
the  clearing  to  procure  a  beech  log,  and 
J.  P.  told  C.  that  the  tree  W.  had  cut 
would  make  a  good  log,  and  that  if  W. 
did  not  want  it,  he  (C.)  might  have  it,  but 
that  he  had  better  see  W.  about  it.  C.  then, 
without  having  any  communication  with 
W.  P.,  cut  a  log  for  sawing  off  this  tree. 
The  log  thus  prepared  for  sawing,  was 
afterwards  cut  in  tne  middle  and  on  oppo- 
site sides,  as  if  it  had  been  intended  to  cut 
it  off,  which  was  the  injury  complained  of. 
There  was  some  evidence  that  W.  P.  had 
cut  the  log  in  this  manner  to  prevent  C. 
from,  using  it.  We  think  the  evidence 
does  not  sustain  the  indictment.  It  does 
not  prove  that  the  log  in  question  was  the 
property  of  C— Powell  v.  The  State,    550 

MANDAMUS. 

1.  The  defendant  petitioned  the  Board  of 
Trustees  of  the  Wabash  and  Erie  Canal 
to  have  his  damages  assessed  for  injury 
occasioned  by  taking  his  land.  The  ap- 
praisement was  made.  The  defendant 
appealed  to  the  Circuit  Court,  and  re- 
quired the  board  to  certify  the  case  to  that 
Court,  which  they  refused  to  do.  A  rule 
was  obtained  on  the  board  to  send  up  the 
papers,  or  show  cause.  They  answered 
that  the  defendant  had  no  right  to  appeal. 
A  mandamus  issued.  Held,  that  the  Court 
did  right  in  granting  the  mandamus. — 


Trustee*  of  the  Wabash  and  Erie  Canal  v. 
Johnson,  219 

2.  Mandamus  issued  on  the  application  of 
L.  against  the  trustees  of  scnool  district, 
No.  o,  Ac.,  to  show  cause  why  they  did 
not  prevent  "  colored  children,  commonly 
called  Negroes"  from  attending  the  pub- 
lic school  taught  in  said  district.  L.  was 
a  white  inhabitant  and  tax  payer  of  the 
district.  Held,  that  the  application  for 
the  writ  should  have  stated  that  certain 
negro  children  were  in  attendance  upon 
the  public  school  at  the  time  of  the  applica- 
tion; that  the  trustees  had  been  notified 
of  the  fact  and  required  to  remove  said 
children,  or  cause  them  to  be  removed!; 
and  that  they  refused  to  do  it. — Lewis  v. 
Henley  et  al.f  332 

3.  Held,  that  the  remedy  hy  mandamus  in 
such  a  case  is  probably  appropriate.  Ibid. 

4.  A  mandamus  issues  from  the  Circuit 
Court  to  a  person  or  persons  exercising  an 
inferior  authority,  requiring  the  perform- 
ance of  a  particular  act  which  should  be, 
but  is  refused  to  be,  performed  by  such 
person  or  persons;  ana  until  such  refusal 
is  shown,  the  writ  cannot  be  obtained. 

Ibid. 

5.  The  writ  of  mandamus,  when  it  is  used 
to  place  a  person  in  possession  of  an  of- 
fice, confers  no  right.  It  merely  places 
him  in  possession  to  enable  him  to  assert 
his  right,  which,  in  some  instances,  he 
could  not  otherwise  do. — Brother  v.  O'Bri- 
en, 423 

6.  In  this  case  the  object  of  the  mandamus 
was  to  compel  the  person  in  possession  of 
the  office  to  perform  an  act  pertaining  to 
the  office,  which  it  was  his  duty  to  per- 
form irrespective  of  any  question  of  rights 
between  tne  parties,  but  which  was  neces- 
sary to  place  the  defendant  here  in  a  po- 
sition to  assert  his  rights.  Held,  that  the 
mandamus  was  rightly  issued.  Ibid. 

7.  The  name  of  the  state  is  only  nominally 
used  in  a  writ  of  mandamus.  It  is  a  civil 
remedy.  Ibid. 

8.  The  plaintiff  moved  for  a  mandamus  on 
an  affidavit  filed,  which  stated  that,  as 
auditor  of  Johnson  county,  he  performed 
certain  services  to  the  amount  of  100  dol- 
lars; that  he  presented  his  account,  sworn 
to,  to  the  board  of  commissioners,  which 
they  refused  to  allow.  The  defendants 
answered,  and  the  Court  gave  judgment 
that  the  plaintiff  ought  to  be  allowed 
payment  for  the  services  rendered  by  him 
as  auditor,  exclusive  of  the  services  per- 
formed as  clerk  of  the  board.  The  act 
of  1641,  creating  the  office  of  auditor, 
provides  that  he  shall  receive  for  such 
services  as  those  alleged  to  have  been  per- 
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formed,  ths  compensation  demanded.  By 
the  act  of  1846,  the  office  was  abolished 
in  Johnson  county,  and  the  duties  of  the 
office  were  transferred  to  the  clerk  of  the 
Circuit  Court,  and  it  was  provided  that 
the  board  might  allow  their  clerk  any 
sum  not  exceeding  200  dollars  per  annum 
for  the  services  required  of  him  by  the 
provisions  of  the  act.  The  board  con- 
tended that  this  allowance  was  intended 
to  be  a  full  compensation  for  all  services. 
Held,  that  this  question  could  not  be  pro- 
perly tried  on  a  motion  for  a  mandamus. 
Meld,  also,  that  the  plaintiff  had  a  suffi- 
cient legal  remedy  without  resorting  to  a 
writ  of  mandamus. — Board  Com.  Johnson 
Co.  v.  Hicks,  527 

9.  Courts  will  not  grant  a  writ  of  manda- 
mus where  the  party  applying  has  a  dif- 
ferent legal  remedy.  Ibid. 

MARRIAGE. 

See  Bkxach  or  Paoic rax  or  Mabkiagx. 

1.  In  an  application  for  dower,  or  for  ali- 
mony, reputation  is  sufficient  evidence  of 
marriage.— 7>tm*fe  v.  Trimble,  76 

9.  The  15th  and  20th  sections  of  c.  35  of  R. 
S.  1843,  on  the  subject  of  officers  return- 
ing certificates  of  marriage,  do  not  create 
a  distinct  offence  each  month  after  the 
expiration  of  three  months  the  officers  so 
solemnising  the  marriage  shall  fail  to  file 
such  certificate.— The  State  v.  Pool,     227 

MASTER  IN  CHANCERY. 
See  Mobtoaos,  9, 10. 

MEDICAL  BOOKS. 
See  Evidence,  13. 

MERGER. 
See  Interest,  1. 

MESNE  PROFITS. 

1.  To  sustain  an  action  for  mesne  profits 
against  two  or  more  persons,  there  must 
be  evidence  of  joint  possession  in  the  de- 
fendant.— Kennedy  v.  Christian  et  al., 

503 

2.  The  action  for  mesne  profits  is  an  equita- 
ble one,  in  which  every  defence  may  be 
made  under  the  general  issue. — Davis  v. 
Doe,  599 

MISTAKE. 
See  Dem  and.    1  nj r notion,  2. 


MONEY  HAD  AND  RECEIVED. 

See  Restitution,  Writ  of,  4. 

1.  The  action  for  money  had  and  received 
is  equitable  in  its  character,  and  will  be 
sustained  where  no  money  has  been  actu- 
ally passed,  but  something?  has  been  re- 
ceived as  money,  or  which  nas  been  really 
or  presumptively  converted  into  money 
before  suit  brought. — Muir  v.  Rand,    291 

2.  An  action  for  money  had  and  received 
will  lie  where  one  man  has  obtained 
money  from  another  through  the  medium 
of  oppression,  imposition,  extortion,  or 
deceit;  and  the  law  implies  a  promise 
from  such  person  to  return  it  to  tne  law- 
ful owner  whose  title  to  it  cannot  be  an- 
nulled by  the  fraudulent  and  unjust  dis- 
possession.—McQueen  et  al.  T.  The  State 
Bank,  413 

3.  Such  action  will  lie  where  money  has 
been  received  by  mistake  of  facts,  or 
without  consideration,  or  upon  a  consid- 
eration that  has  failed,  or  where  money 
has  been  received  under  a  special  con- 
tract that  has  been  rescinded.  Ibid. 

MORTGAGE. 

See  Chancery,  7,  8, 10.    Insurance.    Judg- 
ment, 3.    Vendor  and  Purchaser,  6. 

1.  Bill  to  foreclose  a  mortgage.  It  alleged 
that  A.  mortgaged  certain  land  to  B.  to 
secure  the  payment  of  two  notes;  that, 
afterwards,  A.  executed  a  second  mort- 
gage to  the  complainant  to  secure  a  debt 
of  367  dollars,  payable  in  1849;  that  no 
proceedings  had  been  had  at  law  to  re- 
cover the  complainant's  debt;  that  the 
land  was  insufficient  to  pay  both  the 
debts.  A.  and  B.  were  made  defendants, 
and  the  complainant  prayed  an  account 
of  the  debts  due;  that  the  equity  of  re- 
demption be  foreclosed;  and  the  premises 
sold  to  pay  the  debts.  The  Court  found 
there  was  due  to  0.  288  dollars,  and  to 
the  complainant  263  dollars,  and  decreed 
that,  in  default  of  the  payment  thereof 
within  30  days,  the  eouity  of  redemption 
be  foreclosed,  the  land  sold,  and  the  pro- 
ceeds applied — 1st.  To  the  payment  of 
B.'s  debt;  2d.  To  the  payment  of  the 
complainant's;  and  the  overplus,  if  any. 
to  A.  Held,  that  there  was  no  error  in 
these  proceedings. — Persons  v.  Alsip  et 
al.,  67 

2.  The  statute  of  1843,  concerning  the  fore- 
closure of  mortgages,  applies  to  mortgages 
executed  before  that  time.  The  case  of 
Grime*  et  al.  v.  Doe  d.  Shute,  8  Black f. 
371 ,  re-affirmed.— Withrow  v.  Clark  et  al., 
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3.  Under  our  statute,  a  bill  may  be  filed  to 
foreclose  when  any  single  note  or  instal- 
ment secured  by  the  mortgage  becomes 
due. — Cecil  v.  Dynes,  266 

4.  It  is  not  necessary  to  set  out  the  mort- 
gage in  hoe  verba;  and  a  general  state- 
ment of  the  matters  intended  to  be  offered 
in  evidence  is  sufficient.  J  bid. 

5.  Assumpsit  by  the  administrator  of  A. 
against  B.  The  following  facts  were 
proved:  C.  mortgaged  to  B.  a  tract  of 
land  to  secure  the  latter  as  i n dorse r  upon 
a  note  for  2,500  dollars,  and  aUo  to  secure 
a  debt  of  1,600  dollars  which  the  former 
owed  the  latter.  The  note  was  indorsed 
by  B,t  A.,  and  D.  Subsequently  C.  mort- 
gaged to  these  three  persons  personal 
property  to  secure  them  as  such  indorsers. 
jS.  took  out  an  execution  against  C.  on  a 
judgment  older  than  the  mortgage  to  B. 
The  agent  of  B.  called  upon  A.  and  D. 
and  it  was  agreed  that  they  should  con- 
tribute a  sum  sufficient  to  pay  off  the 
judgment  of  E.,  and  thus  preserve  the 
mortgaged  premises.  A.  advanced  377 
dollars  and  D.  100  dollars.  B.  offered  to 
prove  that  he  advanced  84  dollars,  which 
was  objected  to  and  objection  sustained. 
A.  received  the  obligation  otB.,  by  which 
the  latter  promised  that  if  he  should  hold 
the  mortgaged  property,  the  proceeds 
thereof,  either  from  rents  or  sale,  should 
first  be  applied  to  refunding  the  sum  so 
advanced.  B.  realized  1,918  dollars  from 
the  sale  of  the  personal  property,  which 
fell  short  of  the  necessary  amount  to 
take  up  the  note  471  dollars,  which  he 
advanced  and  paid  off  the  note.  Subse- 
quently B.  had  the  mortgage  on  the  land 
foreclosed,  a  decree  rendered  in  his  favor 
for  2,970  dollars,  and  became  the  pur- 
chaser of  the  land  for  1 ,250  dollars.  Ver- 
dict for  the  plaintiff  and  judgment  for 
395  dollars.    Held,  that  if  the  mortgage 

.  was  intended  for  tho  benefit  of  all  the  in- 
dorsers, it  did  not  follow  that  B.  did  not 
become  a  purchaser  at  the  sale  on  his  in- 
dividual account. — Russell  v.  Metzgar, 
adm'r,  345 

6.  Held,  also,  that  the  sum  advanced  by  A. 
to  pay  off  the  judgment  of  E.  must  be 
regarded  as  a  loan  to  B.  Ibid. 

7.  It  was  contended  that  B.  had  a  right  to 
apply  the  purchase-money  due  by  him  to 
his  individual  debts.    Held,  that,  as  a 

Sneral  rale,  if  the  debtor  does  not  direct 
e  application,  the  creditor  may,  but  it 
is  too  late  for  either  party  to  claim  the 
right  to  make  such  application  after  the 
controversy  has  arisen.  Ibid. 

8.  If  neither  party,  before  a  trial  in  which 
the  question  is  involved,  have  made  the 
application,  or  manifested  any  intention 


to  do  so,  it  devolves  upon  the  law  or  the 
Court  to  make  it;  and  in  the  case  of  the 
proceeds  of  judicial  sales  the  rule  appears 
to  be  that  they  will  be  applied  pro  rata 
to  the  debts  for  which  the  sales  are  made. 

Ibid. 

9.  Bill  to  foreclose  a  mortgage.    The  mort- 

fage  was  executed  to  secure  a  debt  paya- 
le  in  instalments.  But  one  instalment 
was  due  at  the  filing  of  the  bill.  The 
bill  was  taken  as  confessed;  it  was  re- 
ferred to  a  master  to  report  upon  the  con- 
dition of  the  mortgaged  premises  who 
reported  them  not  susceptible  of  division, 
whereupon  it  was  "  ordered,"  Ac.,  that 
the  defendants  pay  the  complainant  the 
full  amount  of  all  the  instalments  due 
and  not  due  within  ninety  days,  or  that 
the  whole  of  the  property  be  sold.  Held, 
that  the  decree  should  have  been  that  the 
defendants  pay  the  amount  of  the  instal- 
ment due,  and  in  default,  that  the  whole 
property  be  sold  to  make  the  whole  debt. 
— Lacoss  ei  al.  v.  Keegan,  406 

10.  The  report  of  a  master  in  chancery  up- 
on the  condition  of  mortgaged  property, 
should  state  the  reasons  why  the  property 
is  not  susceptible  of  division,  if  he  so 
report.  Ibid. 

11.  A  bill  to  foreclose,  by  &.,  school  commis- 
sioner, a  mortgage  made  by  H.  to  K.,  for- 
mer school  commissioner.  It  charges  that 
the  fee-simple  of  the  tract  of  lana  mort- 
gaged did  not  belong  to  H.,  but  to  his 
wife,  and  that  he  is  tenant  by  curtesy.  It 
also  charged  that  the  value  of  the  estate 
of  H.  in  said  land  was  insufficient  to  se- 
cure the  mortgage-debt,  that  no  note  or 
bond  was  given,  and  that  K.  fraudulently 
made  the  loan,  knowing  the  security  was 
insufficient.  It  also  contained  the  usual 
averments  that  no  other  proceeding  had 
been  instituted,  Ac.,  and  a  prayer  for  fore- 
closure, Ac,  and  execution  for  deficiency,. 
&c.  Held,  that  the  bill,  so  far  as  it  seeks 
a  foreclosure,  or  a  decree  for  execution  for 
deficiency  against  the  goods  of  H.,  is  suf- 
ficient.—Skeiton,  School  Commissioner,  y„ 
Kintner  ei  al.,  476 

12.  A.  owed  K.  a  debt,  to  secure. the  pay- 
ment of  which  he  mortgaged  to  K.  horses. 
A.  afterwards  delivered  to  one  M.,  who. 
was  K.'s  agent,  appointed  for  the  purpose, 
part  of  the  horses,  which  were  received 
in  full  satisfaction  of  the  debt;  and  M. 
was  to  deliver  up  to  A.  the  mortgage,  but 
when  it  did  not  appear;  A.,  without  call- 
ing for  the  mortgage  or  demanding  the 
horses,  brought  replevin  for  the  horses 
delivered  to  M.  Held,  that  replevin  could 
not  be  maintained  under  such  circum- 
stances, and  that  A.  should  have  applied 
for  the  mortgage,  or  an  entry  of  satisfaction 
thereupon. — Armstrong  v.  Murphy,       60 i 
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13.  Bill  in  chancery  to  procure  the  sale  of 
certain  mortgaged  premises.  The  mort- 
gage was  executed  in  January,  1841,  by 
if.  and  T.,  and  embraced  several  pieces 
of  land.  The  bill  states  that  the  mort- 
gagors, confederating  with  the  other  de- 
fendants, O.,  C,  and  M.,  to  defraud  the 
complainants,  falsely  pretend  that  said 
last  named  defendants  own  the  mortgaged 
property,  and  that  they  also  make  the 
same  pretence.  Prayer  that  the  property 
be  sold,  Ac.  T.  died,  and  his  heirs  were 
made  defendants,  who  answered  by  their 
guardian  ad  litem.  M.  answered;  there 
were  decrees,  pro  confeieo,  against  the 
others.  The  Court  decreed  that  a  certain 
sum  was  due  on  the  mortgage,  and  unless 
the  same  be  paid,  Ac.,  the  premises  be 
sold,  Ac.  Several  judgments  had  been 
rendered  against  the  mortgagors,  which 
were  older  than  the  mortgage,  and  several 
were  rendered  since  its  execution.  Exe- 
cutions were  issued  on  all  of  said  judg- 
ments, and  were  levied  on  several  pieces 
of  land,  a  few  of  which  were  embraced  in 
the  mortgage.  M.  bought  some  of  the 
mortgaged  property  under  judgments 
younger  than  the  mortgage.  Held,  that 
this  purchase  gave  M.  no  other  interest  in 
the  property  than  the  equity  of  redemp- 
tion.—Morton  et  al.  v.  White  et  al.,      663 

MURDER. 
See  Continuance,  2.    Indictment,  21. 

1.  Indictment  for  murder.  The  prosecuting 
attorney  propounded  the  following  ques- 
tion to  each  juror:  "  Whether  he  enter- 
tertained  such  conscientious  scruples  upon 
the  subject  of  capital  punishment  as  would 
deter  him  from  finding  ^  verdict  assessing 
the  death  penalty  in  any  case  of  murder 
in  the  first  degree?"  One  of  the  jurors 
answered  affirmatively,  and  he  was  dis- 
charged. Held,  that  such  conscientious 
scruples  disqualify  a  juror. — Groes  v.  The 
State,  329 

2.  Held,  also,  that  a  grand  juror  would  be 
disqualified  for  the  same  reason.       Ibid. 

3.  The  defendant  was  indicted  for  murder 
in  the  first  degree.  The  jury  found  him 
guilty,  as  charged  in  the  indictment,  of 
murder  in  the  first  degree,  and  that  he 
suffer  death,  Ac.  The  Court  rendered 
judgment  on  the  verdict.  Previously  to 
the  day  named  for  his  execution,  the  pri- 
soner made  his  escape,  and  was  after- 
wards retaken  by  the  sheriff,  and  kept  in 
custody  until  the  then  next  term  or  the 
Court,  at  which  term  the  prisoner  was 
again  brought  before  the  Court  by  the 
sheriff,  and,  the  fact  of  his  escape,  Ac,  be- 
ing made  known,  the  Court  again  award-  ' 
ed  execution  against  him  on  the  former  i 


judgment.    Held,  that  there  was  no  error 
in  this.— Bland  v.  The  State,  608 

4.  It  is  not  competent  for  a  prisoner  indict- 
ed for  murder  to  give  in  evidence  his  own 
account  of  the  transaction,  related  imme- 
diately after  it  occurred,  though  no  third 
person  was  present  when  the  homicide 
was  committed.  Ibid. 

N. 

NAVIGABLE  STREAHS. 

1.  It  was  not  the  intention  of  the  framers 
of  the  ordinance  of  1787,  in  declaring  the 
navigable  streams  of  the  north-western 
territory  public  highways,  Ac,  to  prohi- 
bit the  making  of  such  improvements  as 
might  be  demanded  by  the  public  interest 
or  convenience  of  the  people  of  the  states 
through  which  they  flow,  though  some 
inconvenience  might  arise  to  those  who 
were  in  the  habit  of  using  them  in  a  par- 
ticular manner  before  such  improvements 
were  authorized.  —  Williams  et  al.  v. 
Beardeley  et  al,  591 

2.  By  the  ordinance  of  1787  it  was  provided 
that  the  St.  Joseph  river,  where  it  is  a  na- 
vigable stream,  should  forever  remain  a 
public  highway,  and  neither  the  United 
State*,  nor  this  state,  have  the  constitu- 
tional power  to  authorize  the  building  of 
a  dam  across  such  a  stream  and  thus 
cause  a  total  obstruction  of  navigation, 
but  a  state  has  power  to  regulate  the  use 
of  public  roads  within  its  jurisdiction,  and 
to  authorize  the  construction  of  bridges 
and  such  other  improvements  as  are  not 
incompatible  with  the  use  of  the  stream 
as  a  public  highway.  Ibid. 

3.  If  a  bridge  is  built,  and  it  is  necessary 
for  the  convenience  of  the  public,  and 
does  not  prevent  the  free  use  of  the  stream 
as  a  public  highway,  although  it  may- 
have  occasioned  some  slight  inconve- 
nience to  those  who  had  been  in  the  ha- 
bit of  navigating  the  stream  by  obliging 
them  to  take  some  additional  precautions 
in  passing  it,  it  will  not,  therefore,  be  ne- 
cessarily considered  a  nuisance.        Ibid. 

NEGROES. 

See  Mandamus,  2,  3. 

Colored  children  are  not  permitted  to  attend 
our  public  schools,  paying  their  own  tui- 
tion, where  the  resident  parents  of  white 
children  attending,  or  desiring  to  attend 
said  schools,  object. — Lewie  v.  Henley  et 
al.,  332 

NEW  TRIAL. 

See  Issirs,  3. 

1.  A  bill  to  obtain  a  discovery  of  facts  with- 
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in  the  knowledge  of  the  defendant,  and 
for  a  new  trial  at  law,  on  the  ground  that 
the  memorandum  of  the  evidence  on  the 
trial  was  accidentally  lost,  so  that  it  could 
not  be  set  forth  in  a  bill  of  exceptions. 
Dumurrer  to  bill  sustained.  Held,  that 
there  was  no  error  in  this,  as  the  bill  did 
not  show  that  the  testimony  of  the  de- 
fendant could  not  have  been  obtained  on 
the  trial,  and  that  the  loss  of  the  written 
statement  of  the  evidence  could  not  have 
been  remedied  by  the  exercise  of  proper 
diligence. — Busk  v.  Makon,  44 

2.  A  Court  of  chancery  will  not  award  a 
new  trial  of  a  cause  at  law  on  the  ground 
of  newly  discovered  evidence,  unless  the 
defendant  shows  that  he  used  due  dili- 
gence to  obtain  the  evidence  for  use  in  the 
caufe  at  law;  that  it  would  have  been  of 
material  advantage  to  him  in  said  cause; 
and  that  it  was  not  obtained  in  time  to  be 
rendered  available. — Mason  v.  Palmerton, 

117 

3.  A  motion  for  a  new  trial  cannot  be  made 
after  a  motion  in  arrest  of  judgment;  but 
this  rule  extends  only  to  cases  where  the 
party  has  a  knowledge  of  the  fact  on 
which  he  predicates  his  motion  for  a  new 
trial  at  the  time  of  moving  in  arrest  of 
judgment.  Ibid. 

4.  Motion  for  new  trial.  1st.  Because  a  ma- 
terial witness,  resident  in  Missouri,  was 
discovered  to  be  in  the  county  where  the 
trial  was  had,  but  too  late  to  have  him  ex- 
amined; 2.  That  one  of  the  jurors  had 
used  certain  improper  expressions  relative 
to  the  cause.  Motion  overruled.  First 
cause  is  insufficient.  There  is  nothing  in 
the  record  to  show  that  the  deposition  of 
the  witness  might  not  have  been  taken 
in  Missouri.  The  second  cannot  be  sus- 
tained, since  the  affidavit  of  the  juror  de- 
nying the  plaintiff's  charge,  was  before 
the  Court. — Conwell  v.  Anderson,         122 

5.  While  the  Court  was  in  session,  one  of 
the  jurors  left  the  box,  passed  through  the 
group  of  spectators  standing  about,  and, 
after  a  moment's  stay,  returned  to  the  box 
again.  Held,  that  these  facts  furnished 
no  ground  for  a  new  trial — Porter  v.  The 
State,  435 

6.  As  a  general  rule,  new  trials  are  not  grant- 
ed for  the  impeachment  of  witnesses  or 
the  admission  of  cumulative  testimony. 

Ibid. 

7.  A  justice  can  grant  a  new  trial  for  cause 
shown  within  four  days  after  the  day  on 
which  judgment  was  rendered. — Hatha- 
way v.  Hathaway,  513 

8.  A  new  trial  is  rarely,  if  ever,  granted 
on  account  of  newly-discovered  evidence, 
if  the  only  object  of  the  evidence  be  to 
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impeach  the  character  of  a  witness. — 
Bland  t.  The  State,  608 

NON-SUIT. 
See  Scire  Facias,  1. 

NOTES,  PROMISSORY. 

See  Bills  of  Exchange,  1, 2, 3.  Considera- 
tion, 1.  Contract,  3, 8.  Interest.  Plead- 
ing, 16.  Principal  and  Surety,  1,  9.  Va- 
riance, 1.    Warranty,  3.  * 

1.  Under  our  statute,  the  assignor  of  a  pro- 
missory note  warrants  the  liability  and 
the  ability  of  the  maker  to  pay  the  note. 
— Herald  v.  Scott  et  al.,  55 

2.  Assumpsit  by  the  assignee  against  the 
assignor  of  a  promissory  note.  The  third 
count  described  the  note  as  due  in  1837, 
as  assigned  in  September,  1840,  and  averred 
that  suit  was  commenced  and  judgment 
obtained  at  the  March  term,  1841,  and  a 
return  of  "no  property/'  <fcc.  A  term  of 
the  Court  was  neld  between  the  date  of 
the  assignment  and  the  term  at  which  suit 
was  brought.  Held,  that  the  count  was 
bad  on  demurrer,  as  due  diligence  was 
not  shown  against  the  maker,  nor  did  it 
show  an  excuse  for  the  failure  of  the 
plaintiff  to  sue  at  the  first  term  after  the 
assignment.  Ibid. 

3.  The  second  count  averred  notorious  in- 
solvency. Non-assumpsit  pleaded.  The 
plaintiff  asked  the  witness  "  if  he  was 
acquainted  with  the  general  reputation  of 
the  maker  for  solvency  or  insolvency  in 
September,  1840,"  that  being  the  month  in 
which  the  assignment  was  made.  The 
defendant  objected  to  the  question.  Ob- 
jection sustained.  Held,  that  the  ques- 
tion was  too  indefinite,  and  the  objection 
rightly  sustained.  Ibid. 

4.  The  assignee,  when  he  omits  to  sue  the 
maker  on  account  of  insolvency,  must 
prove,  in  a  suit  against  the  assignor,  the 
maker's  inability  from  want  of  property 
liable  to  execution,  to  pay  any  part  of  the 
debt.  Ibid. 

5.  Assumpsit.  The  first  count  alleges  that 
A.  gave  his  note  to  the  defendant  in  1835, 
payable  in  a  year  from  the  January  follow- 
ing; that,  in  July,  1836,  he  assigned  it  to 
the  plaintiff,  and  he  assigned  it,  in  the 
October  following,  to  B.;  that  in  June  the 
administratrix  married;  that  in  1838,  B. 
obtained  a  judgment  against  her  and  her 
husband;  that  in  1839,  a^i.  fa.  issued  and 
returned  no  goods  found;  and  that  the 
estate  of  A.,  at  the  time  of  his  death,  was 
notoriously  insolvent,  <fcc.  Held,  that  the 
count  did  not  show  due  diligence.— Dole- 
v.  Watson,  177 
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6.  The  third  count  alleges  that  A.,  when  he 
gave  the  note,  executed  a  mortgage  on  real 
estate  to  secure  the  payment  thereof;  that 
the  mortgage  was  assigned  with  the  note; 
that,  in  -1837,  B.  obtained  a  decree  for  the 
sale  of  the  mortgaged  premises;  that  the 

{►remises  were  sold  in  1837  for  1,036  dol- 
ars,  which  was  applied  to  the  mortgage- 
debt;  that,  in  1838,  B.  sued  the  adminis- 
trators for  the  balarce  due  and  obtained 
judgment  for  686  dollars;  that,  afterwards, 
he  sued  the  latter  for  waste  and  recovered 
judgtoent  for  372  dollars,  which  last  judg- 
ment was  secured;  that  the  administra- 
tors full j  administered;  that  there  was  no 
property  to  make  the  residue  of  the  first 
judgment;  and  that  he  was  compelled  to 
pay  the  balance  of  the  note  to  the  plain- 
tiff and  take  it  back,  Ac.  Held,  that  this 
count  does  not  show  a  case  of  due  dili- 
gence. Held,  also,  that  unless  the  plain- 
tiff, sustained  his  allegation  of  insolvency 
by  showing  that  the  maker  left  no  pro- 
perty at  all,  except  the  mortgaged  pre- 
mises, which  the  law  could  reach  for  any 
debt,  he  could  not  recover.  I  but. 

7.  Assumpsit  on  a  promissory  note  made  in 
Ohio  and  assigned  by  the  payees  to  the 
plaintiff.  The  declaration  set  out  a  sta- 
tute of  Ohio  relative  to  assignments.  The 
defendants  pleaded  in  abatement,  that  be- 
fore they  had  notice  of  the  assignment, 
and  before  suit  was  commenced,  E.  com- 
menced a  suit  of  foreign  attachment 
against  the  payees  for  a  debt  due  by  them 
to  him;  that  he  filed  his  affidavit  that  B., 
one  of  the  defendants,  was  indebted  to 
said  payees,  upon  which  summons  issued 
and  was  served  on  him  to  appear  as  gar- 
nishee; that  said  summons  was  served 
before  he  had  notice  of  the  assignment  of 
the  note,  and  before  the  commencement  of 
the  present  suit;  that  the  writ  of  attach- 
ment was  still  pending;  and  that  the  debt 
for  which  the  attachment  issued  was  for 
the  same  debt  now  sued  for.  Demurrer 
sustained  and  judgment  for  the  plaintiff. 
Held,  that  the  pending  suit  pleaded  was 
a  suit  inter  partes  and  not  tit  rem,  and 
could  only  affect  the  parties  in  it  and  their 
privies. — Smith  et  al.  v.  Blatchford,      184 

8.  Held,  also,  that  the  plea  should  have 
shown  that  the  debt  due  by  the  note  was 
subject  to  the  attachment-suit.  Ibid. 

9.  Held,  also,  that  the  commencement  of  the 
assignee's  suit  was  notice  to  the  defend- 
ants of  the  assignment,  and  the  notice 
was  in  time  to  have  enabled  the  defendant 
to  defeat  the  attachment.  Ibid. 

10.  Held,  also,  that  the  Ohio  statute  must 
govern  this  case.  Ibid. 

11.  M.,  assignee  of  a  promissory  note  made 
by  £».,  sued  C,  the  assignor.    On  the  trial 


it  was  proved  that  the  assignee  had  sued 
the  maker,  and  had  execution  issued  in 
due  time,  and  a  return  of  null*  bona. 
The  defendant  proved  that  the  note  was 

fiven  by  L.  in  consideration  of  a  sale  to 
im  of  a  house  and  lot,  for  the  convey- 
ance of  which,  to  be  made  on  the  pay- 
ment of  the  note  in  suit  and  another  of 
equal  amount,  L.  held  a  bond  executed  by 
C.  It  is  contended  that  the  plaintiff  did 
not  use  due  diligence,  because  he  ought 
to  have  instituted  proceedings  to  enforce 
C.'s  lien  on  the  house  ana  lot.  Held, 
that  the  judgment  for  the  plaintiff  below 
was  obviously  right.— -Cheek  v.  Morton, 

321 

12.-  Assumpsit  on  a  promissory  note  by  the 
assignee,  against  the  maker.  The  defend- 
ant pleaded  that  the  note  was  givin  in 
consideration  of  a  lot  of  land,  and  she 
contract  set  out  in  the  second  plea  re- 
quired that  the  payee  of  the  note  should 
t«e  the  owner  or  the  lot  on  the  day  that 
the  note  fell  due,  and  that,  on  that  day, 
the  deed  should  be  offered  to  the  defend- 
ant, on  his  payment  of  the  note,  unless 
there  was  good  cause  for  not  making  the 
offer.  The  plea  further  averred,  that  the 
deed  was  not  made  before  the  commence- 
ment of  the  suit,  and  denied  the  payee's 
ownership  of  the  lot.  The  plaintiff  re- 
plied, that  the  deed  was  tendered,  and 
payment  of  the  note  demanded  and  re- 
fused, before  the  suit  was  commenced, 
and  concluded  to  the  country.  Judgment 
for  the  plaintiff.  Held,  that  the  finding 
of  the  Court,  so  far  as  this  plea  was  con- 
cerned, was  a  nullity,  the  plea  not  having 
led  to  any  issue  of  fact. — Burton  v.  John- 
son, 339 

13.  Held,  also,  that  the  defendant  could  as- 
sign as  error,  that  this  cause,  in  which 
there  were  several  pleas,  had  been  tried, 
without  an  issue  to  the  second  plea,  as 
that  plea  was  a  valid  defence  to  the  ac- 
tion. Ibid. 

14.  A.  owed  a  debt  to  the  plaintiff  and  the 
defendant,  for  which  he  executed  his  note 
to  the  defendant  alone,  and  the  latter,  in 
consideration  of  thus  holding  the  said 
note,  gave  the  plaintiff  his  own  note  for 
the  sum  due  him  out  of  the  note  of  A., 
who  was  insolvent,  and  from  whom  the 
note  could  not  be  collected.  Held,  that 
the  defendant  became  the  owner  of  the 
whole  debt  due  by  A.,  which  was  a  suffi- 
cient consideration  to  support  the  note 
made  by  him  to  the  plaintiff. — Harvey  v. 
Laflin,  477 

1 5.  Action  of  debt  by  A.  against  H.  on  a  joint 
promissory  note  of  B.  and  Af,  The  declara- 
tion shows  that  an  action  had  previously 
been  brought  upon  said  note  against  bow 
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B.  and  M.,  that  the  writ  wag  returned  not 
found  as  to  B.  and  served  upon  AT;  and 
that  judgment  was  rendered  against  hira, 
Ac.  Plea,  general  issue.  Held,  that  the 
plaintiff  was  bound  to  prove,  under  the 
issue,  the  matter  of  excuse  alleged  in  the 
declaration  for  suing  alone  one  of  the 
makers  of  the  note.  The  production  of 
the  note  without  other  evidence  was  in- 
sufficient.— Hunt  v.  Adamson,  641 

NOTICE. 

See  Principal  Aim  Surety,  1,  2.     Vendor 
and  Purchaser,  7,  8, 10. 

NOTICE  TO  NON-RESIDENTS. 

Ejectment.  The  defendant  offered  in  evi- 
dence a  transcript  of  a  record  of  a  parti- 
tion suit,  which  was  objected  to.  The 
transcript  allowed  two  affidavits  of  the 
editor  of  the  newspaper  in  which  notice 
was  published,  the  first  stating  that  pub- 
lication was  made  three  weeks,  ana  the 
second,  that  it  was  made  live  weeks.  The 
second  affidavit  was  not  copied  into  the 
record  for  several  years  afterwards,  and 
was  inserted  into  the  record  by  order  of 
the  Court,  nunc  pro  tunc,  to  correct  an 
alleged  mistake  in  the  first  affidavit  as  to 
the  time  the  notice  had  been  published. 
The  transcript  showed  that  there  was 
an  appearance  on  the  part  of  the  defend- 
ants to  the  partition  suit.  One  of  the  de- 
fendants was  an  infant  and  first  appeared 
by  attorney,  and  the  transcript  shows 
that  he  had  a  guardian.  Held,  that'the 
objection  was  correctly  overruled,  and 
that  the  appearance  of  the  infant  by  at- 
torney was  not  objectionable. — Doe  d. 
White  v.  Scoggin  et  al.,  208 

NOTICE  TO  QUIT. 

When  lands  are  demised  for  a  definite  terra, 
no  notice  to  quit  is  necessary. — Pierson 
et  al.  v.  Doe  d.  Turner  et  al.,  123 

NUISANCE. 
See  Ikdiotm  ekt,  15. 

1.  The  case  of  The  City  of  Madison  v.  Hatch- 
in,  8  Blackf.  341,  as  to  the  jurisdiction  of 
a  municipal  corporation  in  certain  penal 
actions,  re-affirmed. — The  City  Council  of 
Indianapolis  v.  Blythe  et  al.,  75 

2.  The  making  of  a  fence  across  a  public 
highway,  is  a  public  nuisance,  and  is  in- 
dictable under  the  R.  S.  of  1843,  p.  974.— 
The  State  v.  Miskimmons,  440 

3.  Tf  a  person  know  there  is  an  obstruction 
in  a  street,  and  he  attempt  to  pass  the 
place,  when,  in  consequence  of  tne  dark- 
ness of  the  night,  or  of  the  rise  of  water 


over  the  street,  he  cannot  see  the  obstruc- 
tion, he  has  no  reason  to  complain  of  the 
injury  he  may  sustain  on  the  occasion. 
He  takes  the  risk  on  himself. — Pres't  and 
True.  Mt.  Vernon  v.  Dusouchett  et.  al., 

586 

4.  It  does  not  follow  that,  because  a  person 
receives  a  special  damage  by  riding 
against  a  public  nuisance  in  a  street,  he 
can  maintain  a  suit  for  the  injury,  even 
against  the  person  who  put  the  nuisance 
there.  Ibid. 

5.  The  declaration  in  a  suit  for  such  da- 
mage must  show  that  there  was  no  fault 
on  the  plaintiff's  part.  Ibid, 

O. 

OBSTRUCTION. 
See  Navigable  Streak.    Nuisance,  2,  3,  4. 

1.  Case  for  obstructing  a  water  course  by  a 
fish-dam  to  the  injury  of  the  plaintiff's 
mill.  Plea — not  guilty.  The  defendants 
asked  the  following  instruction,  which  the 
Court  refused  to  give:  "  That  if  the  fish- 
dam  is  built  three-fourths  of  a  mile  below 
the  mill,  and  the  jury  believe  from  the 
evidence  that  the  said  dam  is  only  one 
foot  high,  and  that  the  fall  of  the  water 
from  the  surface  thereof  below  the  plain- 
tiff's mill-wheel  to  the  surface  thereof  on 
the  top  of  the  fish-dam  is  nearly  two  feet, 
the  jury  may  find  for  the  defendants." 
Held,  that  it  is  the  duty  of  the  Court  to 
instruct  tie  jury  as  to  the  law,  and  inform 
them  as  to  the  legal  sequence  resulting 
from  given  facts,  but  the  Court  is  not 
bound  to  tell  the  jury  that  one  fact  neces- 
sarily results  as  a  consequence  of  another 
fact,  and,  therefore,  the  present  instruction 
was  rightly  refused.— Case  et  al.  v.  Weber 
et  al.,  108 

2.  A  person,  who  is  in  possession  of  land 
under  a  parol  license,  may  maintain  an 
action  on  the  case  against  one  obstructing 
his  rights  as  such  possessor.  Ibid. 

3.  An  action  on  the  case  lies  for  an  injury 
occasioned   by  the   obstructing  of   any 

?ublic  highway. — The  Board  of  Com.  of 
"ranklin  Co.  v.  The  White  Water  Valley 
Canal  Co.  et  al.,  164 

4.  The  White  Water  Valley  Canal  Company 
are  bound  to  build  bridges  and  keep  them 
in  repair  where  the  canal  crosses  high- 
ways. Ibid. 

5.  In  case  of  a  suit  being  brought  for  the 
failure  of  the  company  so  to  build,  the 
declaration  must  aver  that  a  reasonable 
time  had  elapsed  before  the  plaintiffs  had 
performed  the  labor.  Ibid. 

6.  Case  for  the  obstruction  of  an  artificial 
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water  coarse.  In  1842,  A.  verbally  sold 
to  the  plaintiff  a  piece  of  ground,  and 
the  latter  put  a  tan-yard  and  bark -mill 
thereon.  The  land  extended  to  within 
twenty  feet  of  a  mill-race  which  belonged 
to  A.,  which  was  on  his  ground  and  con- 
veyed watrr  to  his  flouring-mill.  The 
plaintiff  was  permitted,  by  parol  and 
without  consideration,  to  cut  a  channel 
across  the  ground  which  divided  his 
from  the  race  and  take  therefrom,  for  pro- 
pelling the  bark-mill,  any  surplus  water 
not  reouired  for  driving  the  flouring- 
mill.  This  was  all  th«?  right  the  plaintiff 
ever  claimed  during  the  lifetime  of  A. 
In  1845,  A.  acknowledged  n  deed  convey- 
ing the  land  described  in  the  declaration 
with  the  "  appurtenances,"  not  mention- 
ing a  mill  or  nowage  of  water.  After  the 
death  of  A.,  the  defendant  purchased  the 
land  on  which  stood  the  mill  and  race. 
The  plaintiff  took  water  from  said  race 
at  a  tune  when  there  was  no  surplus  wa- 
ter flowing.  The  defendant  filled  up  the 
channel  of  the  plaintiff  so  far  as  it  was 
on  the  defendant's  land.     This  is  the 

f  round  of  complaint.  Held,  that  the  deed, 
y  its  terms,  did  not  convey  a  right  to 
take  water  from  the  defendant's  race; 
that  the  plaintiff  was  compelled  to  show 
by  evidence  dehors  the  deed,  that  he  was 
entitled  to  take  water  to  any  extent. — 
Moore  y.  Sinks,  257 

7.  Held,  also,  that  the  evidence  did  not 
show  that  his  right  was  obstructed. 

Ibid. 

OFFICE. 
See  Mandamus,  6,  7,  8. 

OFFICERS. 
See  Constable,  1. 

OYER. 
See  Variance,  2,  3. 

P. 

PAROL  AGREEMENT. 
See  Contract,  8, 10.    Evidence,  10, 15. 

PARTIES. 
See  Assignment,  3.    Notes,  Promissory,  7. 

PARTITION. 

See  Vendor  and  Purchaser,  11. 

1.  The  plaintiff  obtained  partition  of  cer- 
tain land.  His  right  to  claim  partition 
was  based  on  sheriff's  deeds  for  two 
jhares  of  said  land.  He  had  never  taken 
actual  possession.  Held,  that  actual  pos- 
session, in  such  case,  was  not  essential, 


Srovided  the  defendant  was  not  legally 
isseized. — Foust  v.  Moorman  et  al.,      17 

2.  A  distinction  is  recognized  between  the 
mere  possession  of  the  plaintiff's  share 
by  a  tnird  person  or  by  the  defendant, 
and  legal  disseizin.  Ibid. 

3.  In  proceedings  for  partition  when  the 
title  is  disputed,  the  plaintiffs  will  be 
sent  to  law  to  have  the  title  established; 
but  when  the  question  arises  on  an  equi- 
table title  set  up  by  the  defendants,  the 
Court  of  chancery  will  decide,  for  equita- 
ble titles  belong  to  it,  and  the  parties  can- 
not be  sent  to  law.  Ibid. 

4.  Petitions  for  partition  under  the  statute, 
are  proceedings  at  law,  and  not  in  chan- 
cery.—rFitorioye  et  al.  v.  Case,  36 

5.  In  proceedings  for  partition,  the  R.  S.  of 
1843,  (p.  814,)  give  the  defendants'  the 
right  to  bring  to  the  notice  of  the  Court, 
before  the  awarding  of  partition,  any  ad- 
vancement made  by  the  ancestor  to  any 
of  the  heirs;  and  such  advancements,  when 
their  amount  has  been  ascertained,  must 
be  taken  into  consideration  by  the  Court 
in  specifying  the  shares  to  be  assigned  in 
the  petition. — Kepler  et  al.  v.  Kepler  et  al., 

363 

PARTNERS. 

See  Bills  of  Exchange,  4,  5.    Justices  or 
the  Peace,  3. 

1.  The  mere  fact  that  the  defendants  are 
partners  in  the  practice  of  medicine,  does 
not  render  them  jointly  liable  for  the  ex- 
penditures of  each  other  having  no  con- 
nection with  their  partnership  business 
as  physicians. — Thompson  v.  Howard, 

245 

2.  As  to  liabilities  of  partners  for  contracts 
made  by  one  member  of  the  firm,  see 
Burdsall  v.  Brown  et  al.,  290 

3.  The  admissions  of  one  partner,  made  at 
the  time  of  the  payment  to  him  of  a  debt 
due  to  the  partners,  and  at  a  time  subse- 
quently to  a  dissolution,  are  admissible 
against  the  other  partners,  as  the  admis- 
sions of  an  agent  relative  to  an  act  within 
the  scope  of  his  authority,  made  at  the 
time  when  such  act  was  done,  are  admis- 
sible in  evidence  to  bind  his  principal. — 
Kirk  et  al.  v.  Hiatt  et  al.,  322 

4.  The  receipt  of  property  is  not  in  itself  a 
payment  of  a  debt,  ana  can  only  become 
so  by  an  agreement  to  receive  such  pro- 
perty as  payment.  Such  an  agreement  is 
a  new  contract,  and  will  not  be  binding 
on  the  firm,  if  made  by  a  former  partner 
after  the  dissolution,  without  the  assent 
of  his  co-partners.  Ibid. 

5.  An  acknowledgment  of  a  debt  made  by 
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one  partner,  after  a  dissolution  of  the 
partnership,  is  not  sufficient  to  take  a  case 
out  of  the  statute  of  limitations  as  to 
the  other  partners.  Ibid. 

6.  If  a  bill  be  accepted  in  the  name  of  one 
partner  only,  and  not  in  that  of  the  firm, 
yet  if  the  bill  be  addressed  to  the  firm, 
all  the  members  of  it,  whether  dormant 
or  not,  will  be  bound  by  such  acceptance. 
—Beach  v.  The  State  Bank,  488 

7.  One  partner  will  be  bound  by  the  fraud 
of  his  co-partner  in  contracts  relating  to 
the  partnership  made  with  innocent  third 
persons.  Ibid. 

8.  A  partner  cannot  bind  his  co-partner  bj 
an  accommodation  acceptance,  unless  that 
partner  consent  thereto,  and  that  consent 
may  be  established  by  positive  proof,  or  ' 
inferred,  from  the  prior  or  subsequent 
conduct  of  such  partner.  And  if  the 
accommodation  acceptance  pass  into  the 
hands  of  a  bona  fide  indorsee  for  value, 
the  co-partner  will  be  bound  to  such  in- 
dorsee, even  if  his  consent  cannot  be 
shown.  Ibid. 

PAYMENT. 
See  Partner,  4. 

PERSONAL   PROPERTY,   MORTGAGE 

OF. 

See  Mortgage,  12. 

PILOTS. 

Debt  on  the  bond  of  a  pilot  and  his  sure- 
ties, charging  negligence  in  piloting  cer- 
tain boats.  The  defendants  offered  to 
prove  that  the  pilot  possessed  sufficient 
skill  to  pilot  a  boat,  but  the  Court  refused 
to  permit  this  to  be  given  in  evidence. 
Held,  that  there  was  no  error  in  this;  the 
question  was  not  whether  he  was  capable 
of  piloting  a  boat  skillfully,  but  whether 
he  did  so  in  the  case  in  question  .—Slade 
et  al.  y.  The  State  ex.  rel.  McClaskey  et  al.t 

33 

PLEADING. 

See  Attachment,  1,  2,  3, 10, 11.  Bankrupt, 
2,  3.  Bills  of  Exchange,  1,2,  3.  Cor- 
porations, 1.  Issue,  2.  Justice  or  the 
Peaos,  4.  Liberty  and  A  binoton  Turn- 
pike Oo.,  3.  Mesne  Profits,  2.  Notes, 
Promissory,  2,  3,  4, 12.  Obstruction,  5. 
Replevin,  2.    Variance,  2,  3. 

1.  Ambiguities  are  construed  most  strongly 
against  the  pleader. — Tercy  y;  Strain, 

113 

3.  The  inducement  to  a  plea  of  special  tra- 
verse most  be,  in  substance,  a  sufficient 


answer  to  the  declaration,  though  not  a 
direct  denial,  nor  yet  a  confession  and 
avoidance;  and  the  traverse  with  which 
it  concludes  must  go  to  a  material  point 
which  will  try  the  merits  of  the  cause. — 
The  State  ex  rel.  BarreU  et  al.  v.  Chrxtman 
et  al,  126 

3.  The  only  way  of  answering  a  good  spe- 
cial traverse  is  to  join  issue  upon  it. 

Ibid. 

4.  In  an  action  against  two  defendants,  the 
declaration  contained  a  good  cause  of  ac- 
tion against  one  of  them.  Demurrer  sus- 
tained to  the  whole  declaration.  Held, 
that  it  should  not  have  been  sustained. — 
Board  of  Com.  Franklin  Co.  v.  White  Wa- 
ter Valley  Canal  Co.  et  al.,  162 

5.  Action  of  assumpsit.  Two  counts,  one 
special,  the  other  for  money  had  and  re- 
ceived. Special  plea  in  bar  to  the  whole 
declaration,  averring  that  the  demand  in 
the  second  count  is  the  same  with  that 
specified  in  the  first.  Demurrer  to  the 
plea.  Held,  that  the  first  count  is  bad, 
as  it  shows  that  the  consideration  moved 
from  a  stranger. — Britzell  et  ux.  v.  Fryber- 
ger,  176 

6.  The  plaintiff  by  demurring  to  the  plea 
which  avers  the  cause  of  action  in  the 
second  count  to  be  the  same  with  that 
specified  in  the  first,  admits  that  aver- 
ment to  be  true.  Ibid. 

7.  The  fact  that  the  plaintiffs  in  the  two 
suits  arc  different,  is,  prima  facie,  an  ob- 
jection to  a  plea  of  the  pendency  of  a  suit 
previously  commenced  for  the  same  cause. 
—Smith  et  al.  y.  Blatchford,  184 

8.  Petition  by  H.  and  wife  against  B.  and 
the  heirs  at  law  of  A.  for  dower,  on  be- 
half of  the  wife,  who  is  alleged  to  have 
married  H.  since  the  death  of  A.  The 
petition  alleged  that  A.  died  in  1843,  seised 
of  certain  land  described;  that  B.  had  an 
interest  in  one  of  the  tracts  of  the  land; 
that,  in  1843,  the  plaintiffs  made  a  de- 
mand for  said  dower,  which  was  refused. 
The  petition  claimed  damages  for  the 
withholding  of  the  dower.  B.  pleaded 
that  he  purchased  60  acres  of  said  land 
from  A.  before  his  marriage  with  the  fe- 
male plaintiff;  that  he  paid  the  purchase- 
money  to  A.  and  his  administrator;  that 
he  commenced  a  suit  in  chancery  against 
said  female  defendant  and  the  heirs  of  A., 
and  that  he  obtained  a  decree  vesting  the 
title  to  said  60  acres  in  him,  and  that  a 
commisHioner  appointed  executed  a  con- 
veyance to  him,  said  commissioner  haying 
reported  the  same  to  the  Court.  He  fur- 
ther alleged  that  the  said  female  plaintiff 
was  perpetually  enjoined  from  interrupt- 
ing him  in  the  enjoyment  of  said  60  acres. 
Demurrer  to  the  plea  sustained.    Some  of 
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the  defendant*  pleaded  that  the  marriage  ' 
of  A.  to  the  female  plaintiff  was  null  and 
void,  she  being  his  niece  by  affinity.    De-  ' 
murrer  sustained  to  this  plea. — Aakins  et 
al.  r.  Holmes  et  ux.,  197 

9.  The  infants,  by  their  guardian  ad  litem, 
pleaded  that,  as  to  the  matters  contained 
in  the  petition,  they  neither  admitted  nor 
denied  the  same.  Another  plea  was  filed 
alleging,  in  general  terms,  that  the  female 
plaintiff  was  not  at  any  time  A.'$  lawful 
wife.  Judgment  was  rendered  against  all 
the  defendants  for  the  dower  claimed,  and 
against  the  heirs  for  damages.  Ibid. 

10.  Held,  that  the  Court  erred  in  sustaining 
the  demurrer  to  B.'t  plea;  and  that  the 
demurrer  to  the  plea,  alleging  the  mar- 
riage void,  was  correctly  sustained.  Ibid. 

11.  Held,  also,  that  the  plea  of  the  infants, 
by  their  guardians  ad  litem,  could  not  be- 
nefit them,  the  petition  being  a  proceed- 
ing in  law  and  not  in  chancery.  Held, 
also,  that  the  judgment  for  damages  was 
too  large.  Ibid. 

19.  Held,  also,  the  plea  averring  generally 
that  the  marriage  was  unlawful,  by  tra- 
versing no  other  material  allegation,  ad- 
mitted all  the  material  allegations  in  the 
petition  except  the  one  traversed.      Ibid. 

13.  Declaration  in  debt  as  follows:  For  that 
whereas  the  said  plaintiff  heretofore,  to- 
wit,  on,  Ac.,  at,  Ac.,  in  the  state  of  Ohio, 
before  J.  B.,  who  was  then  and  is  now  an 
acting  justice  of  the  peace,  and  who,  by 
virtue  of  the  statute  of  the  state  of  Ohio, 
was  duly  elected,  commissioned,  and 
qualified,  and  possessed  jurisdiction  in 
all  civil  cases  in,  Ac,  where  the  matter  in 
dispute  did  not  exceed  100  dollars,  and  to 
whose  official  acts  full  faith  and  credit  are 
due  and  ought  to  be  given  throughout  the 
United  States  and  elsewhere,  at  a  Court 
then  and  there  holden  by  said  justice  of 
the  peace,  by  virtue  of  the  statute  afore- 
said!, by  the  consideration  and  judgment 
of,  6c.  Held,  that  the  allegation,  as  to 
the  statute,  was  good  on  general  demur- 
rer. Held,  also,  that  if  it  had  been  tra- 
versed, the  plaintiff  would  have  been 
obliged  to  prove  that  there  was  such  a  sta- 
tute.— Wormer  v.  Smith,  235 

14.  It  is  a  rule  that  where  a  subject  compre- 
hends multiplicity  of  matter  and  a  great 
variety  of  facts,  there,  in  order  to  avoid 
prolixity,  the  law  allows  general  plead- 
ing.— The  State  v.  McCormack,  305 

15.  Covenant.  The  defendant  agreed  to 
build  for  the  plaintiffs,  at  specified  places, 
the  superstructure  of  certain  bridges,  at 
certain  prices.  The  work  was  to  be  com- 
pleted by  the  1st  of  August,  1846.  The 
abutments  for  said  bridges  were  to  be 
built  by  the  plaintiffs.    The  declaration 


contains  an  averment  of  performance  of 
plaintiffs'  part  Breach,  that  the  defend- 
ant did  not,  by  the  time  agreed  upon, 
build  said  superstructures,  or  any  part 
thereof,  Ac.  The  defendant  pleaded  in 
bar  that  the  plaintiffs  did  not,  before  the 
1st  of  August,  1846,  nor  for  nine  months 
thereafter,  although  often  requested  so  to 
do,  Ac,  have  said  abutments  put  up,  Ac. 
Averment,  that,  in  consequence  of  the 
plaintiffs'  failure,  the  defendant  was  pre- 
vented from  complying  with  his  part  of  the 
contract  as  he  desired  to  do  and  was  al- 
|      ways  ready  to  do,  Ac.    Demurrer  to  the 

Slea  overruled,  and  final  judgment  for  the 
efendant.  Held,  that  the  plea  was  not 
double,  and  the  demurrer  was  properly 
overruled. — President  and  Directors  of  ike 
Richmond  and  Boston  Turnpike  Company 
v.  Rife,  316 

16.  Suit  on  a  note  for  20  dollars,  payable  in 
scrip  or  plows  in  sixty  days,  for  value  re- 
ceived. The  defendant  pleaded  that  at 
the  time  of  making  said  note,  the  parties 
resided  in  Lafayette  and  continued  so  to 
reside  up  to  the  commencement  of  the  suit; 
that  the  defendant  was  a  manufacturer  of 
plows  and  kept  a  shop  in  Lafayette  for 
that  purpose;  that  on  the  day  the  note  be- 
came due  he  was  ready  to  pay  the  plain- 
tiff the  amount  in  plows  of  a  good  quality 
at  his  shop,  according  to  the  terms  and 
meaning  or  the  note;  that  the  plaintiff  did 
not  attend  at  any  time  during  said  day  to 
receive  them;  and  that  he  has  ever  since 
been  ready,  and  still  is  ready,  to  deliver 
said  plows,  Ac.,  to  the  plaintiff  on  demand, 
Ac.  General  demurrer  to  the  plea  sus- 
tained. Held,  that  the  plea  was  bad. — 
McKernon  v.  McCormick,  318 

17.  Declaration  commencing  as  follows:  A. 
B.  and  C.  D.  complain  of  E.  F.  in  a  plea 
of  assumpsit.  For  that  whereas  the  de- 
fendant, on  the  10th  day  of  April,  Ac.,  at 
the  county  aforesaid  was  indebted  to  the 
plaintiffs  in  the  sum  of,  Ac.  Held,  that 
the  declaration  was  good  on  demurrer. — 
Smith  v.  Ferguson  et  al.,  454 

18.  Upon  a  demurrer  being  overruled,  the 
defendant  failing  to  plead  further,  and 
interlocutory  judgment  having  been  ren- 
dered, his  liability  cannot  be  contested  on 
the  execution  of  a  writ  of  inquiry. 

Ibid. 

19.  General  plea  of  failure  of  consideration 
is  bad. — Applegate  et  al.  v.  Crawford,  579 

POISON,  ADMINISTERING. 
See  Evidence,  12.    Indictment,  21 

POSSESSION. 

See  Delivery,  1,  3.    Ejectment,  2, 7,  8. 
Mesne  Profit*. 
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PRACTICE. 
See  Supersedeas,  2,  3.    Witness,  4,  5. 

1.  When  a  party  is  entitled  to  the  inspection 
of  the  original  papers  referred  to  by  the 
pleadings  in  general  terms,  it  may  be  ob- 
tained by  motion,  but  it  is  not  necessary 
that  pro tert  should  be  made  of  such  ori- 
ginals.—Cecii  v.  Dynes,  266 

2.  It  will  require  a  plain  ease  of  abuse  of 
discretion,  in  minor  questions  of  practice, 
to  justify  a  superior  Court  in  reversing 
the  decision  of  a  Court  below. — Morris  v. 
Graves,  354 

3.  A  Court  acts  as  a  presiding  officer  upon 
trials,  and  will  exclude  irrelevant  matter 
from  the  consideration  of  the  jury  and 
restrain  the  argument  of  counsel  from  im- 
pertinent topics. — Read  v.  The  State,    438 

PRECEDENT  CONDITION. 

Where  a  precedent  condition  was  to  have 
been  performed  by  the  plaintiff,  but  its 

Serformance  has  been  prevented  by  the 
efendant,  such  prevention  may  be  aver- 
red as  an  excuse  Tor  the  non-performance. 
— Ruble  y.  Massey,  636 

PRINCIPAL  AND  AGENT. 
See  Agent. 

1.  An  agent  who  has  only  authority  to  re- 
ceive payment  of  a  debt,  cannot  bind  his 
principal  by  any  arrangement  short  of  an 
actual  collection  of  the  money. — Kirk  et 
al.  v.  Hiatt  et  al.,  323 

2.  An  agent  is  not  liable  to  a  suit  for  money 
collected  for  his  principal,  unless  it  have 
been  previously  demanded. — Phillips  v. 
Wills,  325 

PRINCIPAL  AND  SURETY. 

1.  If  a  surety  in  a  promissory  note  that  is 
due,  apprehend  the  insolvency  of  the 
principal,  or  his  removal  from  the  state, 
ne  may  require  the  holder  of  the  note,  by 
notice  in  writing,  to  sue  on  it,  whether 
the  principal  be  insolvent  or  not ;  and  if 
the  noldcr  fail  to  sue  on  the  note  within 
a  reasonable  time  after  such  nol  ice,  the 
surety  will  be  discharged. — Overturf  v. 
Martin  et  al,,  507 

2.  That  a  suit  was  instituted  at  the  next 
term  after  notice  given  and  for  some  cause 
dismissed,  is  no  evidence  of  diligence. 
The  suit  should  have  been  properly 
brought  and  duly  prosecuted.  ibid. 

PRIVILEGED  COMMUNICATIONS. 

One  of  two  plaintiffs  called  upon  A.  B.f  an 
attorney,  for  the  purpose  of  employing 


him  to  bring  suit  on  an  official  bond  of  a 
justice.  No  fee— and  circumstances  pre- 
vented A.  B .  from  bringing  the  suit.  The 
defendant  proposed  to  prove  by  A.  B.  cer- 
tain statements  made  by  the  plaintiff  dur- 
ing the  consultation,  which  the  Court  be- 
low permitted.  Held,  that  the  circum- 
stances rendered  the  communications  pri- 
vileged, and  A.  B.  should  not  have  been 
permitted  to  testify. — Reed  et  al.  v.  Smith, 

160 

PROBATE  COURT. 

See  Coubt,  Probate. 

PUBLIC  COMMONS. 
See  Dedication. 

PUBLIC  PROCLAMATION. 

The  Court  takes  notice  officially  of  the  pub- 
lic proclamations  of  the  governor. — Dun- 
ning v.  The  New  Albany  and  Salem  Rail- 
road Company,  437 

PUBLIC  WORKS. 

See  Damages,  1.    Statutes,  Construction 

of,  3. 

RAILROADS. 
See  Appeal,  1, 3,  3. 

RECEIPT. 
See  Assignment,  1.     Contract,  7. 

RECOGNIZANCE. 
See  Execution,  5. 

1.  A  recognizance,  when  duly  returned  to 
the  proper  clerk's  office,  has  the  force  and 
effect  of  a  judgment;  and  execution  may 
issue  before  the  recognizance  is  copied  by 
the  clerk. — Doe  d.  Ingram  v.  Allen,      166i 

2.  A  recognizance  cannot  be  impeached  col- 
laterally for  the  want  of  capacity  occa- 
sioned by  drunkenness  of  the  person  by 
whom   it  was    acknowledged. — Doe  a. 


Cooper  v.  Harter, 


352 


3.  Recognizance  of  bail  as  follows:  "Now,, 
at  this  time,  to- wit,  Ac.,  (stating  the* 
date,)  comes  into  open  Court,  A.  and  B. 
and  acknowledge  themselves  replevin- 
bail  and  security  for  the  judgment  and 
costs  heretofore  rendered  in  the  above  en- 
titled cause,"  6c.  It  was  urged  that  the 
entry  was  void,  because  it  was  not  sub- 
scribed by  the  persons  entering  bail. 
Held,  that  the  statute  did  not  require  the 
parties  to  subscribe  the  entry.  Ibid. 

4.  It  is  not  requisite  that  all  the  facta  neces- 
sary to  be  stated  in  an  indictment  should 
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be  ut  forth  in  the  condition  of  the  recogni- 
sance. It  is  sufficient  to  state  the  name 
of  the  offence  of  which  the  party  recog- 
nized is  charged. — The  State  v.  Aatner  et 
al.,  371 

5.  It  is  admissible  to  prove  that,  after  the 
defendant  was  arrested  upon  a  charge  of 
the  alleged  crime,  he  left  the  country  and 
forfeited  his  recognizance. — Porter  v.  The 
State,  435 

RECORD. 

See  Amendment,  3.    Attachment,  5.    Exe- 
cution, 5. 

RECORD  OF  DEEDS. 
See  Vendor  and  Purchaser,  10 

1.  All  deeds  conveying  real  estate  in  this 
state  should  be  recorded  within  ninety 
days  from  their  execution,  wherever  they 
may  be  executed. — Doe  d.  Hotter  v.  Hall, 

556 

2.  A  conveyance  of  real  estate  will,  if  not 
recorded  in  time,  be  defeated  by  a  subse- 
quent one,  if  the  latter  be  first  recorded; 
unless  the  subsequent  purchaser  had  no- 
tice of  the  prior  conveyance. — Brose  v. 
Doe  d.  Williams  et  al.,  666 

RELIEF,  PRAYER  OF. 
See  Injunction,  9. 

RENT. 
See  Distress  fob  Rent. 

REPLEVIN. 
See  Execution,  2,  3. 

1.  To  sustain  an  action  of  replevin,  it  is 
necessary  for  the  plaintiff  to  prove  either 
an  unlawful  taking  or  an  unlawful  de- 
tainer.— Baer  v.  Martin,  229 

2.  In  an  action  on  a  replevin -bond,  the 
breaches  assigned  were,  1st.  That  the  re- 
plevin-suit was  not  prosecuted  with  effect; 
2d.  That  a  judgment  for  return  was  re- 
covered in  that  suit.  Pleas,  1.  Nul  tiel 
record;  2.  That  said  judgment  was  ob- 
tained by  fraud,  Held,  that  the  second 
plea  is  bad.  If  the  judgment  mentioned 
in  it  were  obtained  by  fraud,  the  remedy 
is  by  bill  in  chancery. — Hutton  et  al.  v. 
Denton,  644 

RESTITUTION,  WRIT  OF. 

See  Sheriff's  Sale,  7. 

1.  If  a  judgment  be  reversed,  the  party  will 
be  restored  to  all  that  he  has  lost  by  occa- 


sion of  the  judgment,  and  a  writ  of 
tion  will  be  awarded. — Martin  v.  Wood- 
ruff, 237 

2.  Where  the  plaintiff  has  execution,  and 
the  money  is  levied  and  paid,  and  that 
judgment  is  afterwards  reversed,  the  party 
shall  have  restitution  without  a  scire  fa- 
cias, because  Ihe  record  will  show  that 
the  money  is  paid,  and  there  is  a  certainty 
of  what  is  lost;  otherwise,  where  it  was 
levied  and  not  paid,  for  then  there  must 
be  a  rare  facias  suggesting  the  sum  levied. 

Ibid. 

3.  In  cases  where  a  writ  of  restitution  can 
issue  at  once,  a  demand  is  not  required 
before  commencing  the  suit.  Ibid. 

4.  An  action  for  money  had  and  received 
is  the  proper  remedy  in  these  cases. 

RESULTING  TRUST. 
See  Vendor  and  Purchaser,  6. 

RETAILING. 

1.  The  4th  section  of  the  act  of  1849,  rela- 
tive to  the  retailing  of  spirituous  liquors, 
contains  no  prohibition  whatever  and  is  a 
nullity.— Cheezem  v.  The  State,  149 

2.  The  93d  section  of  the  act  of  1843,  rela- 
tive to  that  offence,  was  in  force  in  April, 
1850.  Ibid. 

3.  The  statutes  found  in  R.  S.  1843,  p.  235; 
Acts  of  1847,  p.  46;  and  Acts  of  1849,  p. 
83;  only  regulate  the  operation  of  the  93d 
section  of  the  53d  chapter  of  R.  S.  1843 
relative  to  the  sale,  Ac,  of  spirituous  li- 
quors.—King  v.  The  State,  523 

4.  The  4th  section  of  the  act  of  1849,  rela- 
tive to  the  retailing  of  spirituous  liquors, 
is  a  nullity.  Ibid. 

5.  The  statute  prohibiting  the  retailing  of 
spirituous  liquors  without  license  contains 
no  exception  in  favor  of  a  sale  for  medical 
purposes.  R.  S.  1843,  p.  979,  s.  93.— Don- 
nelly.  The  State,  658 

6.  If  a  druggist,  upon  a  proper  occasion, 
bona  fide,  and  with  due  caution,  retail  li- 
quor to  be  used  merely  as  a  medicine,  he 
will  not  be  considered*  as  having  violated 
the  statute.  Ibid. 

S. 

SALE  FOR  TAXES. 

Ejectment.  The  lessor  of  the  ['plaintiff 
claimed  title  under  a  deed  from  the  ori- 
ginal patentee;  the  defendant  claimed  un- 
der a  sale  for  taxes.  The  land  was  as- 
sessed, for  the  year  1843,  as  the  property 
of  the  patentee,  and  returned  delinquent 
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for  non-payment  of  taxes  assessed  for  that 
year.  The  delinquent  list  was  recorded 
October  23, 1844.  The  auditor  commenced 
making  out  the  list  on  October  1st,  and 
pave  as  a  reason  why  it  was  not  completed 
Before  the  23d,  that  it  could  not  be  made 
out  sooner.  The  recorded  certificate  of 
the  auditor  was  read  in  evidence,  which 
stated  that  he  wrote  three  copies  of  the 
delinquent  list  and  notice;  that  he  put  up 
one  at  the  court-house  door,  and  handed 
the  other  two  to  tho  sheriff  requesting 
him  to  put  up  one  in  each  of  the  remain- 
ing commissioner's  districts;  and  that  said 
advertisements  were  put  up  publicly  more 
than  four  weeks  prior  to  the  first  Monday 
in  January,  1845.  No  paper  was  pub- 
lished in  the  county,  field,  that,  as  a 
reason  was  assigned  for  the  delay  in  mak- 
ing out  the  list  and  notice,  the  jury  might 
have  found  from  the  evidence  that  they 
were  prepared  for  publication  within  a 
reasonable  time  after  the  day  named  in 
the  statute.  Held,  also,  that  the  certifi- 
cate did  not  show  that  the  requisite  notice 
was  given,  and  therefore  the  sale  was  void. 
— Doe  d.  Pierce  v.  Sweetzer,  649 

SALE  OF  GOODS. 
See  Agent,  1,  2,  3,  4,  5.    Delivery,  1, 2,  3. 

SATISFACTION. 
See  Mortgage,  12. 

SCHOOLS. 
Set  Common  Schools. 

SCHOOL  COMMISSIONER. 

See  Mortgage,  11. 

1.  Debt  on  a  bond  payable  to  the  state  for 
the  use  of  township  schools  in  Posey 
county,  and  conditioned  for  the  faithful 
discharge  of  the  obligor's  duties  as  school 
commissioner  of  said  county.  Cause  was 
continued  from  term  to  term,  when  an 
amended  declaration  was  filed.  The  de- 
fendants moved  to  have  the  original  writ 
read,  which  was  refused.  They  then 
moved  to  reject  the  amended  declaration, 
which  motion  was  overruled.  Defendants 
made  default,  and  interlocutory  judgment 
for  the  plaintiff.  Held,  that  the  bond  was 
given  under  the  statute  of  1838,  and  cor- 
rectly made  payable  to  the  state.  Held, 
also,  that  its  being  given  for  the  use  of 
township  schools,  instead  of  for  the  use 
of  congressional  townships  within  the 
county,  was  not  a'material  mistake.  Held, 
also,  that  the  motion  to  reject  the  amend- 
ed declaration  was  properly  overruled. 
Held,  also,  that  no  cause  appearing  for  the 
refusal  to  have  the  writ  read,  this  Court 

Vol.  II.— 90 


will  presume  that  the  refusal  was  correct. 
— Ellis  et  al.  v.  The  State  ex  rel.  James, 
School  Commissioner,  262 

2.  Held,  that  on  inquiry  as  to  the  amount  of 
damages  after  judgment  for  the  plaintiff 
by  default,  the  jury  could  not,  no  matter 
what  the  proof  was,  find  for  the  defend- 
ants. Ibid. 

3.  Held,  that  the  fact  that  the  plaint  iff  had  re- 
covered judgment  on  another  bond  against 
other  persons,  for  the  same  cause  of  ac- 
tion, was  no  bar  to  the  suit.  Ibid. 

4.  Debt  on  a  bond  given  to  a  school  com- 
missioner, signed  by  A.,  C.t  and  P.  As 
to  P.,  the  bond  was  a  forgery.  The  bond 
was  delivered  to  C.  to  be  signed  and 
sealed,  and  it  was  re- delivered  to  the 
commissioner,  by  A.  and  C,  perfected. 
The  commissioner  was  ignorant  of  the 
forgery,    the    name  of  r.  having  been 

E laced  on  the  bond  after  its  delivery  to 
'.  for  the  signatures.    Held,  that  A.  was 
liable  on  the  bond.— Carr  et  al.  y.  Moore, 

602 

SCIRE  FACIAS. 
See  Transcript,  2. 

1.  Scire  facias  against  A.  as  replevin-bail 
for  the  stay  of  execution  on  a  judgment 
obtained  by  B.  against  C.  A.  pleaded  in- 
ter alia,  that  a  former  writ  of  scire  facias 
had  issued  against  the  defendant  for  the 
same  cause  of  action,  and  that  upon  a  trial 
before  a  justice,  judgment  was  rendered 
in  his  favor.  To  this  the  plaintiff  replied 
that  the  judgment  in  the  former  suit  was 
a  judgment  of  non-suit  only.  The  de- 
fendant rejoined  that  it  was  a  judgment 
on  the  merits.  The  plaintiff  surrejoined 
that  he  elected  to  be  non -suited  before  the 
justice  gave  any  opinion  or  Judgment  on 
the  merits.  Trial  by  the  Court,  and  judg 
ment  for  the  plaintiff.  Upon  the  trial  the 
plaintiff  offered  in  evidence  a  transcript 
of  the  proceedings  of  the  former  suit, 
which  exhibited  the  following:  "  Come  the 
parties,  and  the  cause  being  fully  heard 
and  inspected,  and  all  things  touching  the 
same,  tne  plaintiff  elected  to  be  non-suit- 
ed. It  is,  therefore,  considered  that  the 
plaintiff  be  non-suited/'  <fec.  The  defend- 
ant offered  to  prove  by  parol  testimony 
that  the  cause  was  submitted  for  decision; 
that  the  justice  pronounced  an  opinion; 
that  after  the  parties  left  the  Court  the 
plaintiff  stated  to  the  justice,  that  he  pre- 
ferred to  be  non-suited,  and  that  judgment 
was  rendered  accordingly.  Held,  that 
the  judgment  introduced  was  one  of  non- 
suit; and  that  it  was  not  admissible  to- 
prove  collaterally  that  the  judgment  was 
wrong. — Stewart  v.  Nunemaker,  47 

2.  By  the  statute  of  1838  the  bail  was  not 
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liable  to  an  execution  without  a  sews  /«- 
eia$. — Vomer  v.  Crabb,  168 

3.  Scire  facia*.  The  suit  was  founded  on 
an  entry  made  in  1842  as  bail  for  the  stay 
of  execution.  The  $cire  facias  stated  that 
execution  issued  in  June,  1843,  and  was 
returned  in  July,  of  the  same  year,  no 
property  found.  The  defendant  objected 
that  the  scire  facias  did  not  show  that  the 
debt  could  not  have  been  collected  under 
the  execution  which  issued  against  the 
principal.  Held,  that  the  objection  was 
well  founded,  and  fatal  to  the  scire  facias. 

Ibid. 

SEDUCTION. 
See  Breach  or  Promise  of  Mabjlxage,  4, 6. 

SEPARATION  OF  WITNESSES. 
See  Witness,  4. 

SERVICE  OF  SUMMONS. 

1.  Motion,  amicus  curia,  to  set  aside  the 
sheriff's  return  to  a  summons  in  a  case, 
which  showed  service  by  leaving  a  copy 
only  of  the  writ  at  the  defendant's  last 
place  of  residence.  In  support  of  the  mo- 
tion it  was  proved  that  the  defendant  had 
not  been  in  the  county  for  six  months 
prior  to  the  service;  that  he  left  for  the 
south  as  a  pedlar,  taking  a  wagon-load  of 
goods  with  him;  that  letters  had  been  re- 
ceived from  him  dated  and  post-marked 
in  North  Carolina,  but  that  his  family  still 
remained  in  his  property,  living  as  a  fa- 
mily, and  had  never  changed  their  resi- 
dence; that  the  defendant  had  been  a  resi- 
dent of  the  county  for  six  or  more  years, 
and  it  was  not  known  that  he  had  or  in- 
tended to  change  his  residence.  Held, 
that  the  service  was  sufficient. — Pendleton 
ei  al.  v.  Vanausdal  et  al.,  54 

2.  A  summons  issued  on  the  15th  of  June, 
and  made  returnable  on  the  35th  of  the 
same  month,  to  show  cause  why  a  ca.  sa. 
should  not  issue,  is  within  the  statute  of 
1843,  p.  906,  requiring  such  process  to  be 
served  ten  days.— Krohn  v.  Templin,    146 

3.  Service  of  a  writ  by  leaving  it  at  the  de- 
fendant's place  of  residence,  is  authorised 
by  the  R.  S.  p.  674,  s.  23;  and  the  fact 
that  the  defendant  was  absent  in  another 
state  and  was  not  actually  notified  of  the 
suit  until  the  first  day  of  the  term  at 
which  the  summons  was  returnable,  af- 
fords no  reason  for  setting  aside  the  re- 
turn.— Conwell  v.  Atvoood  et  al.,  289 

SET-OFF. 

1 .  The  presumption  is  that  matters  of  a  set- 
off to  a  judgment,  which  accrued  before 


the  rendition  thereof,  were  included  in 
the  judgment,  though  such  presumption 
may  be  removed  by  proof  that  the  items 
were  not  so  included. — Carter  v.  Hanna, 

45 

2.  Assumpsit.  The  declaration  contained 
the  common  counts  only.  Pleas — gene- 
ral Usue,  and  set  off.  The  defendant 
proved  that  he  purchased  of  the  plaintiff 
a  canal  boat  which  the  latter  warranted 
to  be  clear  of  incumbrances;  that  there 
were  liens  existing  at  the  time  of  the  pur- 
chase, placed  on  the  boat  by  a  former 
owner  to  secure  the  debts  owed  by  him, 
and  which  the  defendant  had  to  dis- 
charge, to  the  amount  of  179  dollars,  in 
order  to  retain  the  boat.  This  sum  the 
defendant  claimed  as  a  set-off.  The 
Court  refused  to  allow  the  set-off.  Held, 
that  there  was  no  error  in  not  allowing 
the  set-off,  as  the  record  did  not  show 
that  the  suit  was  brought  for  the  price  of 
the  boat. — Rudman  v.  Baldwin,  105 

3.  By  the  law-merchant,  where  a  note  is 
overdue  when  indorsed,  matter  of  set-off 
from  the  payee,  not  arising  out  of  the 
note-transaction,  cannot  be  claimed 
against  the  indorsee,  though  the  set-off 
was  due  to  the  maker  whilst  the  payee 
held  the  note.— Hankins  v.  Shoup,  et  al., 

343 

8HELBYVILLE    LATERAL    BRANCH 
RAILROAD. 

See  Appeal,  1,  2,  3. 

SHERIFF,  COUNTY. 

See  Jubt  Fees,  3. 

A  deputy  sheriff  is  liable  to  indictment  for 
neglect  of  duty. — The  State  v.  Berkshire, 

207 

SHERIFF'S  SALE. 

See  Appraisement,  1.  Caveat  Emptor. 
Chancery,  13.  Ejectment,  2,  3, 4.  Ex- 
ecution, 9.    Judgment,  3. 

1.  Land  was  sold  after  the  passage  of  the 
statute  of  1843,  on  a  judgment  which  was 
rendered  in  1844,  on  a  contract  the  date 
of  which  did  not  appear.  Held,  that  the 
date  or  the  judgment  determined  what 
statute  governed  the  sale;  and  that  the 
land  should  have  been  appraised  in  con- 
formity with  the  statute  of  1843,  or  the 
sale  was  void. — Morn  et  al.  v.  Doe  d. 
O'Neal,  «5 

2.  A  sheriff  in  making  sale  upon  execution 
is  not  obliged  to  talFe  the  bid  of  an  irre- 
sponsible person. — Hobbs  v.  Beavers,  142 

3.  Held,  That,  to  render  a  sheriff's  sale 
void,  on  account  of  the  property  being 
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sold  to  a  person  who  was  not  the  highest 
bidder,  (a  person  unknown,  having  bid 
10  dollars  higher  than  the  purchaser,)  it 
was  necessary  to  prove  that  the  sheriff 
acted  fraudulently,  and  the  person  offer- 
ing to  "bid  higher  was  responsible.    /  bid. 

4.  It  is  a  general  rule  that  a  purchaser  at 
sheriff's  sale  is  bound  only  to  show  the 
judgment  of  a  competent  Court,  an  exe- 
cution warranted  by  the  judgment,  and  a 
sale  and  deed  under  it. — Carpenter  v.  Doe 
d.  Sehaffner  et  al.,  465 

5.  A  bona  fide  purchaser  at  sheriff's  sale  of 
land,  which  the  judgment-debtor  had 
conveyed  away  previously  to  the  judg- 
ment against  him,  but  the  deed  for  which 
had  not  been  put  upon  record  within 
ninety  days  of  its  execution,  nor  prior  to 
the  recording  of  the  sheriff's  deed,  will 
hold  the  land. — Doe  d.  Hosier  v.  Hall, 

556 

6.  A  purchaser  at  sheriff's  sale  stands,  in 
relation  to  the  registration  law,  as  though 
he  was  a  purchaser  at  the  same  date  from 
the  execution-defendant  himself.      Ibid. 

7.  Chapter  39,  R.  S.  1843,  enacts  that  in 
every  case  where  real  estate  has  been  sold 
under  a  judgment  afterwards  reversed, 
the  judgment-defendant  shall  have  res- 
titution ;  or,  in  other  words,  the  sale  shall 
be  inoperative,  unless  the  purchaser,  at 
the  execution-sale,  shall  have  had  no  no- 
tice of  the  errors  or  the  pendency  of  the  | 
proceedings  to  obtain  a  reversal  of  the  i 
judgment,  such  as  the  parties  or  their  | 
attorneys  are  supposed  to  have.    Such 
notice  aoes  not  mean  notice  of  the  rever- 
sal.—Doe  d.  Abbott  et  al.  v.  Crocker,     575 

SLANDER. 
See  Chancery,  1. 

1.  The  charging  of  a  person  with  having  a 
loathsome  disorder  is  actionable  without 
proof  of  special  damage;  but  the  declara- 
tion alleging  words  in  the  past  tense,  is 
bad  on  demurrer.-— NichoU  v.  Quy,        82 

2.  In  an  action  of  slander,  the  charge  com- 
plained of  being  perjury,  under  a  plea  of 
justification,  the  same  degree  of  evidence 
is  required  as  would  convict  in  a  criminal 
prosecution  for  that  offence;  but  a  failure 
to  sustain  that  plea  is  not  to  be  consider- 
ed in  aggravation  of  damages. — Sioailt  v. 
Butcher,  84 

3.  Slander.  The  Court  instructed  the  jury 
"that  if  the  plaintiff  and  defendant  and 
one  Springer  nad  set  down  to  gamble  in 
Greeneburq,  and  while  there  Springer  took 
out  a  5  dollar  bill  and  proposed  to  bet  1 
dollar;  that  after  the  bill  was  put  down 
it  was  missing,  and  search  was  made  for 


it;  that  the  parties  were  searched,  bat  it 
could  not  be  found;  that  the  parties  were 
out  of  the  house  to  search  for  it,  and 
found,  near  the  window,  a  pocket-book 
unclasped  and  the  bill  in  it;  that  Spring- 
er took  the  bill  and  handed  the  pocket- 
book  to  the  plaintiff  who  took  it  and  said, 
'  don't  tell  tnis  on  me,  for  if  you  do,  it 
will  ruin  me,'  these  words  are  actionable." 
Held,  that  these  words  do  not,  of  them- 
selves, import  a  charge  of  larceny. — 
Prxchard  v.  Lloyd,  154 

4.  An  action  for  slander.  Plea — not  guilty- 
The  plaintiff  alleged  that  the  defendant, 
in  a  conversation  with  one  Mrs.  R.  of  and 
concerning  the  plaintiff's  character  for 
chastity,  falsely,  Ac,  spoke,  Ac.,  the  fol- 
lowing words:  "Mr.  Paroin  says  that 
Mrs.  Lacey  is  not  a  decent  woman,  and 
keeps  a  public  house,  (meaning  a  bawdy 
house).  Mr.  Parvin  said  there  was  not  a 
decent  woman  in  the  hou»e,  (the  plain- 
tiff's house  meaning).  The  church  al- 
leges nothing  against  you  (Mrs.  R.  mean- 
ing) except  that  you  live  with  Mrs.  Lacey. 
Tou  lie  under  suspicion  only  by  living 
with  Mrs.  Lacey.  Averment,  that  by 
these  words  the  defendant  meant  and  in- 
tended that  the  plaintiff  had  been  guilty 
of  fornication.  The  second  count  charges 
these  words:  "  There  are  15  members  of 
our  church  who  will  be  qualified  that 
they  believed  that  Mrs.  Lacey  is  a  base 
woman  and  keeps  a  public  house,  (a  baw- 
dy house  meaning).  J.  C.  told  me  that 
he  did  not  believe  that  Mrs.  Lacey  was  a 
decent  woman,  and  that  he  believed  that 
she  kept  a  public  house,  (a  bawdy  house 
meaning).  It  struck  me,  when  Mr.  C. 
told  me  so,  that  that  house  (meaning 
plaintiff's)  was  as  bad  as  any  house  of 
ill-fame  in  the  city  of  New  York."  Aver- 
ment, that  by  these  words  the  defendant 
meant  that  the  plaintiff  had  been  and 
was  guilty  of  fornication.  Held,  that  the 
innuendoes  attached  to  the  words  "pub- 
lic house,"  namely,  "meaning  a  bawdy 
house,"  are  unwarranted.  The  words,  in 
their  ordinary  acceptation,  do  not  mean  a 
bawdy  house. — Dodge  v.  Lacey,  21 2 

5.  Held,  also,  that  the  averment  that  the 
defendant  meant  by  the  words  charged, 
that  the  plaintiff  was  guilty  of  fornica- 
tion, was  not  warranted,  and  that  such 
was  not  the  natural  meaning  of  the  words. 

J  bid. 

6.  Held,  also,  that  in  this  case  the  words 
"house  of  ill-fame"  meant  nothing  more 
than  that  the  house  was  one  of  bad  repu- 
tation. J  hid. 

7.  Held,  also,  that  if  the  defendant  was  in 
the  habit  of  using  the  words  "  house  of 
ill-fame "  to  convey  the  idea  of  "  bawdy 
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house/'  the  declaration,  by  Tray  of  in- 
ducement, should  have  alleged  that  fact; 
and  the  defect  in  the  declaration  was  not 
cured  by  the  verdict.  Ibid. 

8.  Slander.  Charge  complained  of  perjury 
in  another  action  between  the  present 
parties  before  a  justice,  It  was  objected 
to  the  declaration  in  this  suit  that  there 
was  no  averment  that  the  justice  had  ju- 
risdiction of  the  cause  of  action.  The 
declaration  contains  an  averment  that 
"  the  plaintiff  was,  at  the  instance  of  the 
defendant,  examined  on  oath  administered 
by  said  justice,  according  to  law,  as  a 
witness  for  the  defendant."  Held,  that 
this  allegation  was  a  statement  in  sub- 
stance that  the  justice  had  jurisdiction  of 
the  cause. — Shellenberger  v.  Norris,      285 

SMALL  BILLS. 

1.  There  has  been,  since  February,  1840,  a 
statute  law  of  this  state  making  illegal 
the  issue  of  small  bills  or  notes,  other 
than  bank  bills,  intended  to  be  used  as  a 
circulating  medium. — The  Madison  Insur- 
ance Co.  v.  Forsyth,  483 

2.  A  contract,  in  which  such  illegal  small 
bills  or  notes  form  the  consideration,  is 
illegal  and  void;  and  the  collection  of  a 
debt  resting  wholly  on  such  a  considera- 
tion cannot  be  enforced.  Ibid. 

SPECIAL  TRAVERSE. 
See  Pleading,  2,  3. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  4,  5. 

STATUTES,  CONSTRUCTION  OF. 

See  Bridokb,  2.    Damages,  1.    Jurisdiction, 
2,  3,  5.    Limitations,  3,  4. 

1.  If  two  statutes  be  inconsistent  with  each 
other,  the  last  must  govern. — The  State  v. 
Miskimmons,  440 

2.  Courts  will  give  statutes  a  prospective 
operation  where  there  is  nothing  indicat- 
ing a  different  intention  on  the  part  of 
the  legislature.— PricAard  v.  Spencer,  486 

3.  Where  a  work  of  a  public  character  is 
authorized  by  an  act  of  the  legislature, 
and  the  act  specifically  prescribes  a  mode 
of  obtaining  compensation  for  private  pro- 
perty to  be  taken  for  its  construction,  such 
compensation  must  be  sought  by  the  way 
pointed  out  by  the  act,  and  not  other- 
wise.— Connelly.  The  Hagerstown  Canal 
Co.,  588 

4.  A  person  indicted  for  an  offence  created 
by  statute,  cannot  be  convicted  after  the 


repeal  of  such  statute  unless  the  repealing 
statute  have  a  saving  clause  as  to  pending 
suits.— The  State  v.  Lloyd,  659 

STATUTE  OF  FRAUDS. 

See  Contracts,  2. 

On  the  trial  of  an  action  of  assumpsit  for 
the  price  of  land  sold,  it  was  proven  that 
the  contract  was  parol,  no  part  of  the  con- 
sideration paid,  nor  possession  taken. 
The  seller  tendered  a  deed  which  was  not 
accepted  by  the  purchaser.  Held,  that 
the  contract,  not  oeing  in  writing,  and 
signed  by  the  parties  sought  to  be 
charged,  is  void  by  the  statute  of  frauds. 
—Lester  v.  Bartlett,  628 

STAY  OF  EXECUTION. 

See  Judgment,  2. 

To  give  a  surety  the  benefit  of  the  statute 
of  1849,  relative  to  the  stay  of  execution, 
Ac,  the  judgment  and  execution  must 
show  that  he  was  a  surety. — The  State  for 
the  use  of  Wilson  v.  Williams,  175 

SUBSCRIPTION. 
See  Consideration,  1. 

SUBSCRIPTION  OF  STOCK. 
See  Liberty  and  Abington,  Ac,  1,  2,  3. 

SUMMONS. 
See  Service  of  Summons. 

SUPERSEDEAS. 

1.  Any  judge  of  the  Supreme  Court,  either 
in  term  or  in  vacation,  has  authority  to 
issue  writs  of  supersedeas. — Northern  In- 
diana  Railroad  Co.  v.  The  Michigan  Cen- 
tral Railroad  Co,  et  al.,  670 

2.  The  fifteenth  rule  of  the  Supreme  Court 
does  not  apply  where  an  application  for 
a  supersedeas  is  made  to  a  single  judge 
after  the  Court  has  discontinued  its  regu- 
lar sittings  from  day  to  day.  Ibid. 

3.  The  Supreme  Court  will  not  hear  a  mo- 
tion to  discharge  or  set  aside  a  superse- 
deas while  sitting  at  chambers,  unless  by 
the  consent  of  both  parties  to  the  cause 
in  which  it  was  granted.  Ibid. 

SUPERVISOR. 

A  private  action  will  not  lie  against  a  su- 
pervisor for  damages  sustained  from  his 
neglect  to  keep  the  roads  and  bridges  in 
his  district  in  repair. — Lynn  v.  Adams. 

143 
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SUPREME  COURT. 
See  Court,  Supreme.    Supersedeas,  3. 

SURPLUS  REVENUE. 
See  Indictment,  20. 

SURVEYS. 
See  Boundaries,  1,  2,  3.    Liberty  and  Ab- 

INGTON,  &C,  1. 
T. 

TENANT. 
See  Landlord  and  Tenant. 

TRANSCRIPT. 

1.  Where  execution  has  issued  on  the  judg- 
ment of  a  justice,  and  been  returned  nuua 
bona,  before  the  filing  of  the  transcript  in 
the  Circuit  Court,  it  is  not  necessary,  un- 
der the  act  of  1838,  to  have  the  transcript 
recorded. — Davis  v.  Deiix,  247 

2.  The  R.  S.  of  1824,  provided  that  in  all 
cases  where  an  execution  issued  on  a 
judgment  of  a  justice,  and  sufficient  per- 
sonal property  was  not  found,  the  justice 
should  send  a  transcript  of  the  judgment 
to  the  clerk's  office,  where  it  should  be 
filed;  that  a  scire  facias  should  issue; 
and  that  two  returns  thereto,  of  not  found, 
should  authorize  the  Court  to  proceed  to 
judgment  and  execution  against  the  lands 
as  if  personal  service  had  been  made. — 
Carpenter  v.  Doe  d.  Schaffner  et  al.,      465 

3.  A  transcript  of  a  justice's  judgment  was 
filed  in  the  clerk's  office,  and  proceedings 
had  thereon  in  accordance  with  the  pro- 
visions of  the  R.  S.  of  1824.  Held,  that 
the  judgment  of  the  Circuit  Court  could 
not  be  impeached  collaterally.  Ibid. 

TREASURER,  COUNTY. 

See  Jurt  Fees,  1. 

The  law  provides  that  the  treasurer  of  Madi- 
son county  shall  be  elected  for  three  years 
and  until  his  successor  is  elected  and 
qualified. — Smith  v.  The  State  exrel.  Lake, 
Prosecuting  Attorney,  432 

TRESPASS. 
See  Fire,  &g. 

1.  Chancery  will  restrain  the  commission 
of  some  acts  of  trespass,  but  the  acts 
must  be  such  as  would  be  attended  with 
irreparable  mischief. — Centreville  and  Ah* 
ington  Turnpike  Company  v.  Barnett  et 
at.,  536 

2.  The  fact  that  a  trespasser  is  insolvent 


will  not  give  chancery  jurisdiction  to  en- 
join his  acts  where  the  other  circum- 
stances of  the  case  preclude  it.         J  bid. 

TRESPASS,  QUARE  CLAUSUM  FRE- 

GIT. 

See  Contract,  5. 

TRIAL. 

See  Issue.    New  Trial. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Trial  of  the  right  of  property.  The 
goods  were  taken  as  the  property  of  B. 
on  a  writ  of  attachment  against  him  by 
A.;  B.  had  executed  a  deed  to  C.  for  the 
goods  in  trust  for  the  payment  of  certain 
specified  debts.  The  deed  provided  that 
after  the  debts  were  paid  the  overplus 
should  be  paid  by  C.  to  B.  Afterwards 
B.  executed  another  deed  to  C.  in  trust 
for  the  payment  of  other  specified  debts, 
after  trie  debts  first  specified  were 
paid,  and  providing  that  the  overplus  be 

Said  to  B.  After  the  execution  of  the 
eed  and  the  delivery  of  the  property,  A. 
took  out  an  attachment  and  had  it  levied 
on  said  goods.  C.  obtained  judgment. 
Held,  that  there  was  no  error,  as  the  re- 
cord did  not  show  that  A.  proved  on  the 
trial,  independently  of  bis  affidavit,  the 
existence  of  a  debt  due  him  from  B. — 
Shaffer  v.  Alden,  42 

2.  Trial  of  right  of  property.  The  plaintiff 
gave  in  evidence  three  executions  in  his 
favor,  and  which  were  all  levied  on  the ' 

Sroperty.  On  the  first  and  third  the  law 
id  not  require  an  appraisement  of  pro- 
perty  before  sale,  but  on  the  second  it  aid. 
The  sale  was  nominally  made  on  all  the 
executions  without  appraisement,  and  the 
plaintiff  became  the  purchaser,  but  at  a 
price  not  sufficient  to  pay  the  first  execu- 
tion upon  which  the  amount  bid  was  paid. 
The  plaintiff  left  the  property  in  the  pos- 
session of  the  execution-defendant.  A 
young  colt  was  sold  at  the  said  sale  with 
the  mare,  (a  part  of  the  property,)  at  the 
execution-defendant's  request,  but  no  re- 
turn of  that  fact  was  made  by  the  consta- 
ble. Held,  that  the  sale  to  plaintiff  was 
valid.— Clark  v.  Watson,  399 

TROVER. 
See  Agent,  3. 

U. 

USURY. 

See  Indictment,  8.    Interest. 

1.  A  person,  through  his  agent,  borrowed 
of  tiie  defendant  500  dollars,  and  gave 
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his  note  for  550  dollars  payable  in  one 
rear.  The  defendant  handed  the  agent 
550  dollars,  but  immediately  received  the 
50  dollars  again  from  the  agent  as  inte- 
rest. Held,  that  the  contract  was  usuri- 
ous.— Wilker$on  v.  The  State,  546 

2.  The  defendants  gave  their  note  to  the 
plaintiff  for  500  dollars,  payable  on  the 
19th  of  February;  and,  in  case  of  plain- 
tiff's death,  to  be  paid  to  her  heirs,  and  if 
not  paid  at  the  expiration  of  the  time,  the 
interest  thereon  to  be  paid  at  the  rate  of 
10  per  cent,  per  annum.  The  facts  are  as 
follow:  The  defendants  applied  to  the 
plaintiff  for  a  loan  of  500  dollars,  and  of- 
fered to  pay  interest  in  advance  at  the  rate 
of  10  per  cent.  The  plaintiff  made  the 
loan,  paying  the  defendants  450  dollars, 
and  retaining  50  dollars  for  advance  in- 
terest. The  statute  of  1838  was  in  force 
at  the  time.  The  Court  calculated  inte- 
rest on  the  note  from  the  time  it  fell  due 
at  the  rate  of  10  per  cent,  per  annum,  and 
included  it  in  the  judgment.  Held,  that 
the  note  was  not  usurious,  and  the  judg- 
ment below  was  correct. — Cole  et  al.  v. 
Lockhart,  631 

3.  Bill  in  chancery.  The  complainants,  in 
1842,  borrowed  of  the  defendant  140  dol- 
lars, and  gave  for  the  loan  their  promis- 
sory note,  payable  12  months  after  date, 
for  the  sum  of  215  dollars,  with  10  per 
cent,  interest,  if  not  paid  when  due.  The 
complainants  assigned  to  the  defendant 
a  title-bond  as  a  security  for  the  payment 
of  the  note.  They  tendered  to  the  defend- 
ant the  amount  of  Baid  loan,  with  the 
lawful  interest  thereon,  to-wit,  the  sum  of 
172  dollars;  and  the  bill  states  that  "  they 
have  ready  in  Court  for  him  the  said  sum, 
but  that  ne  refused  and  still  refuses  to 
accept  the  same."  The  bill  states  the 
note  to  be  usurious,  and  prays  for  a  decree 
that  the  defendant  receive  said  money, 
brought  into  Court,  in  satisfaction  of  said 
note,  and  deliver  up  to  the  complainants 
the  said  note  and  title-bond.  Decree  in 
conformity  with  the  prayer  of  the  bill. 
Held,  that  the  decree  was  right. — Muir  v. 
FousUr  et  al,  643 

V. 

VACANCY. 
See  Clerk  of  the  Circuit  Oocrt,  1, 2,  3. 

VARIANCE. 

See  Contract,  6. 

1.  The  declaration  described  a  note  made 
by  two  persons.  Plea,  general  issue. 
The  note  introduced  on  trial  purported 
to  be  made  by  the  two  defendants  and 


another.  The  Court  correctly  admitted 
the  note  in  evidence,  in  the  absence  of  a 
plea  in  abatement. — Mason  y.  Fairfield, 

84 

2.  Demurrer  was  sustained  to  a  plea  in 
abatement,  which  was  as  follows:  That 
the  writs  described  the  plaintiffs  as  Win. 
S.  T.  Morton  and  Lot.  Noble,  and  not 
William  S.  T.  Morton  and  Lazarus  Noble, 
as  stated  in  the  declaration.  Held,  that 
the  demurrer  was  rightly  sustained,  if 
for  no  other  reason  than  that  oyer  of  the 
writ  was  not  obtained. — Evans  v.  Morton 
etal.,  244 

3.  Qumre,  whether,  if  oyer  of  the  writ  had 
been  obtained,  the  variances  mentioned 
in  the  plea  would  have  been  considered 
material.  Ibid. 

VENDOR  AND  PURCHASER. 

See  Appraisement,  1.  Chancery,  7.  Exe- 
cution, 9, 10.  Mortgage,  5,  7.  Parti- 
tion, 1,  2.    Sheriff's  Sale,  4, 5,  6. 

1.  A  strong  suspicion  is  not  sufficient,  but 
the  evidence  should  be  clear  and  un- 
doubted to  charge  the  purchaser  with  no- 
tice of  title  in  a  third  person. — Foust  v. 
Moorman  et  al.,  17 

2.  The  possession  of  an  execution-defend- 
ant is  not  adverse.  Ibid. 

3.  Bill  filed  by  A,  B.  for  the  specific  per- 
formance of  a  contract  alleged  to  have 
been  made  by  C.  D.,  with  the  mother  of 
the  complainant  for  the  conveyance  of  a 
tract  of  land  to  the  latter  on  his  majority, 
in  consideration  of  the  mother  relinquish- 
ing to  C.  D.  the  care  and  control  of  the 
complainant  until  that  ajr,e.  Held,  that 
though  the  agreement  with  the  mother, 
and  C.  D.'s  failure  to  perform  it  might 

Sossibly  afford  ground  for  an  action  Tor 
amages  or  for  services,  yet  it  does  not 
authorise  a  decree  for  specific  perform- 
ance, at  the  suit  of  the  son. — Denbo  v. 
Tipton,  20 

4.  Bill  in  chancery  presenting  the  follow- 
ing facts:  In  lfco,  A.  executed  to  B.  a 
bond  binding  himself  to  execute  to  the 
latter,  in  1838,  a  deed  for  certain  land, 
and  acknowledged  the  receipt  of  the  pur- 
chase-money. Prior  to  this,  A.  had  sold 
and  conveyed  the  land  to  C.,  taking  his 
notes  for  the  purchase-money  secured  by 
mortgage.  C.  paid  the  first  note,  and  A. 
obtained  judgment  on  the  record,  which 
was  unsatisfied.  C.  made  improvements. 
In  1834,  A.  assigned  the  mortgage  to  D., 
as  an  indemnity  for  becoming  surety  for 
A.  on  a  certain  note  for  500  dollars.  B. 
and  F.  obtained  a  judgment  against  C, 
and  the  sheriff  sold,  the  land  to  D.,  on 
execution,  made  him  a  deed,  and  he  took 
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possession.  D.  paid  290  dollars  of  A.'$ 
debt,  and  tbe  mortgage  to  him  is  a  secu- 
rity but  for  300  dollars,  that  being  the 
value  of  the  property.  A.  and  C.  are  in- 
solvent. The  Court  below  decreed  that 
D.  should  pay  B.  72  dollars  and  64  cents; 
that  the  equity  of  redemption  be  fore- 
closed; and  B.  recover  costs  of  D.  Held, 
that  the  decree  was  erroneous,  and  that 
the  bill  could  not  be  sustained  for  a  spe- 
cific performance,  the  delivery  up  and 
cancellation  or  redemption  of  the  mort- 
gage, or  as  a  creditor's  bill. — Mitchell  et 
al.  r.  Jonee,  38 

5.  The  complainant  filed  his  bill  praying  a 
specific  performance  of  the  contract  en- 
tered into  between  him  and  the  defend- 
ant, by  which  the  latter  bound  himself  to 
execute  to  the  former  a  deed  for  certain 
land  at  a  certain  time,  provided  he  ob- 
tained a  title  thereto  himself,  or  give  the 
complainant  a  title-bond.  The  Court 
decreed  that  the  defendant  execute  and 
deliver  a  good  and  sufficient  deed  to  the 
complainant,  within  sixty  days,  Ac. 
Held,  that  the  decree  was  erroneous  as 
the  bill  expressly  alleged  that  the  de- 
fendant had  not  the  legal  title  to  the  land 
he  contracted  to  aeH.—Compton  v.  N utile, 

416 

6.  Where  two  or  more  purchase  an  estate, 
and  one  pays  the  money,  and  the  estate 
is  conveyed  to  them  both,  the  one  who 
pays  the  money  gains  neither  a  lien  nor 
a  mortgage,  because  there  is  no  contract 
for  either;  nor  can  it  be  construed  as  a 
resulting  trust,  as  such  a  trust  cannot 
arise  at  an  after  period.  The  only  reme- 
dy he  has  is  to  file  a  bill  for  contribution. 
•—Brown  et  al.  v.  Budd,,  442 

7.  A  purchaser  with  notice  may  protect 
himself  by  purchasing  tne  title  of  ano- 
ther bona  Jide  purchaser  for  a  valuable 
consideration  without  notice.  Ibid. 

8.  If  a  person  who  has  notice  sells  to  ano- 
ther who  has  no  notice,  and  is  a  bona  fide 
purchaser,  for  a  valuable  consideration, 
the  latter  may  protect  his  title,  although 
it  was  affected  with  the  equity  arising 
from  the  notice  in  the  hands  of  the  per- 
son from  whom  he  derived  it.  ibid. 

9.  As  a  general  rule,  inadequacy  of  consi- 
deration alone  is  not  sufficient  cause  for 
impeaching  a  contract.  Ibid. 

10.  Where  an  instrument  has  been  record- 
ed, the  recording  of  which  was  not  re- 
quired by  statute,  the  record  is  no  legal 
notice  of  its  contents.  J  bid. 

11.  The  complainants  filed  their  bill  in 
chancery  against  the  defendant,  their 
brother,  alleging  that  their  mother  died 
seised  in  fee  of  certain  land;    that  she 


purchased  said  land  with  her  own  funds 
for  her  own  use;  that  the  defendant  pur- 
chased the  shares  of  all  the  heirs  except 
those  of  the  complainants,  took  posses- 
sion of  the  whole  property,  has  enjoyed 
the  rents,  and  refuses  to  make  partition 
and  account  for  said  rents.  The  defend- 
ant answered,  admitting  the  possession1 
and  the  purchase  of  the  said  snares,  and 
states  that  his  father  died  the  owner  of 
certain  estate  which  descended  to  him 
and  the  other  heirs  subject  to  their  mo- 
ther's dower;  that  the  defendant  purchas- 
ed the  shares  of  the  complainants  in  said 
estate;  that  he  and  the  remaining  heirs 
and  the  widow  sold  said  estate  Tor  3,- 
600  dollars;  that  it  was  then  agreed  be- 
tween the  widow  and  heirs  that  1,200 
dollars  of  said  money  should  be  laid  out 
for  lands  for  the  use  of  said  widow  dur- 
ing her  life,  with  reversion  to  said  heirs 
uniting  in  the  sale;  that  such  investment 
was  made  in  the  lands  of  which  the 
complainants  are  now  seeking  partition, 
and  of  which  the  defendant  claims  to  be 
the  sole  owner.  The  proof  sustained  the 
facts  contained  in  the  answer.  The  deed 
made  to  the  widow  was  in  absolute  fee. 
Held,  that  evidence  could  be  offered  to 
show  that  by  fraud,  accident,  or  mistake 
the  deed  to  the  widow  was  drawn  cover- 
ing a  larger  interest  than  was  intended, 
or  that  the  consideration  paid  for  it  was 
the  money  of  other  persons,  and  that  the 
estate  was  held  in  trust. — Burgew  v.  Bur- 
ges*  et  al,  541 

12.  Held,  also,  that  the  widow  held  the  fee 
in  trust  for  the  heirs  other  than  the  com- 
plainants. They  had  no  money  invested 
in  the  property,  having  sold  their  inte- 
rest in  tneir  father's  estate  to  the  defend- 
ant. Ibid. 

13.  If  a  party  neglect  to  assert  a  right  to> 
re-purchase  real  estate  conveyed  to  a  cre- 
ditor, to  secure  a  debt,  within  the  time 
limited  therefor,  he  will  wholly  lose  that 
right. — Bashor  v.  Cady,  582 

14.  The  complainant  deeded  to  the  defend- 
ant  certain  lands  for  1,500  dollars.  He  re- 
ceived only  71  dollars  and  50  cents,  and 
took  from  the  defendant  his  obligation, 
that  if  he  re-paid  the  71  dollars  and  50 
cents  within  a  certain  time,  the  lands 
should  be  re-conveyed  to  him;  and,  in 
case  of  his  failure,  the  defendant  was  to> 
pay  off  certain  judgments  against  the 
complainant  of  over  1 ,400  dollars,  which, 
with  the  amount  paid  in  hand,  would 
make  the  amount  of  the  consideration 
mentioned  in  the  deed.  The  complain- 
ant failed  to  re-pay  the  71  dollars  and 
50  cents  in  time.  About  one  half  of  the 
judgments  were  in  favor  of  the  defend- 
ant, and  he  purchased  those  not  due  to 
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himself,  taking  an  assignment  of  them 
to  himself  or  to  some  other  person,  and 
was  using  them  to  sell  the  farm  of  the 
complainant  at  sheriff's  sale.  A  perpet- 
ual injunction  was  decreed  restraining 
the  assignment  and  collection  of  the  judg- 
ments at  law.  Held,  that  the  decree  of 
the  Court  below  was  justified  by  the 
facts. — Cunningham  v.  Banta,  604 

15.  Held,  also,  that  as  the  instrument  of 
writing  did  not  purport  to  set  out  the 
consideration  in  full  which  was  to  be  paid 
for  the  land,  nor  the  manner  of  its  pay- 
ment, evidence  showing  what  it  was  and 
how  it  was  to  be  paid  was  admissible, 
as  it  did  not  contradict  that  instrument 
of  writing.  Ibid. 

VENUE,  CHANGE  OF. 

Prejudice  in  the  president  judge  is  not  one 
of  the  statutory  causes  for  a  change  of 
venue. — Morris  v.  Grave* ,  354 

VINCENNES  UNIVERSITY. 

1.  The  act  of  congress  of  March  26, 1804, 
entitled  "  an  act  making  provision  fir  the 
disposal  of  the  public  lands  in  the  India- 
na territory,  ana  for  other  purposes,"  con- 
ferred no  rights  on  the  trustees  of  the 
Vincennes  University  to  the  township  of 
land,  reserved  by  that  act  for  the  use  of  a 
seminary  of  learning,  and  which  was  sub- 
sequently located  in  Gibson  county.  They 
were  not  then  in  existence  as  a  corpora- 
tion.— The  State  v.  The  Trustees  of  the 
Vineennes  University,  293 

2.  It  was  the  intention  of  congress,  in  re- 
serving these  lands,  to  afterwards  appro- 
priate them  to  the  use  of  such  seminary 
as  it  should  designate.  Ibia. 

3.  The  act  of  the  territorial  legislature  of 
1806,  granting  the  use  of  said  lands  to 
said  university,  was  nugatory,  as  no  such 
power  was  conferred  on  the  legislature  by 
congress.  Ibia. 

4.  Congress,  in  181 6,  granted  said  township, 
and  one  additional  township,  to  the  state. 

Ibid. 

VOID  INSTRUMENT. 
See  Chancery,  2. 

W. 

WABASH  COLLEGE. 
See  Consideration,  1. 

WARRANTY. 

See  Notes,  Promissory,  1. 

1.  The  plaintiff  sold  the  defendant  a  flat- 


boat;  at  the  time  of  Bale  it  was  sunk  so 
that  neither  party  could  know  in  what 
condition  it  was  as  regarded  navigation. 
The  price  paid  was  less  than  half  that 
which  was  usually  paid  for  first  rate 
boats  of  equal  size.  The  defendant  car- 
ried a  half  load  on  said  boat  to  the  place 
of  destination  safely.  Held,  that  this  was 
not  within  any  of  the  classes  of  cases  in 
which  the  law  raised  an  implied  warranty 
that  the  article  sold  was  fit  for  the  par- 
poses  for  which  it  was  purchased* — Burn* 
v.  Fletcher,  372 

2.  In  the  sale  of  a  chattel  not  in  the  posses- 
sion of  the  seller,  there  is  not  an  implied 
warranty. — Lackey  v.  Stouder,  376 

3.  Assumpsit  before  a  justice  on  a  promis- 
sory note.  Plea,  that  the  note  was  given 
for  a  clock,  which  the  plaintiffs  warrant- 
ed would  prove  a  gooa  time-keeper,  and 
that  the  clock  was  worthless.  Judgment 
for  the  plaintiffs  and  appeal  to  the  Circuit 
Court.  The  defendant  filed  a  bill  of  dis- 
covery against  the  plaintiffs  to  obtain 
proof  of  the  warranty.  The  plaintiffs 
were  beyond  the  jurisdiction  of  the  Court, 
and  did  not  answer.  The  defendant 
moved  for  a  continuance  on  affidavit  filed 
setting  forth  these  facts,  which  was  re- 
fused. He  then  moved  to  take  his  bill 
as  confessed  or  to  suspend  the  further 
prosecution  of  the  cause  until  they  should 
answer;  which  motions  were  also  over- 
ruled. Held,  that  there  was  no  error  in 
overruling  these  motions,  as  the  defend- 
ant might  have  examined  the  plaintiffs 
before  the  justice  by  having  them  subpoe- 
naed.—iVoik  v.  Tillotson  et  al.,  553 

WASTE. 

See  Executor  A#n>  Administrator,  6,  7.    Ik- 
junction,  5,  6. 

If  an  administrator  commit  waste,  his  sure- 
ties are  liable,  under  the  statute  of  1843, 
to  a  suit  in  chancery  by  the  person  inter- 
ested.— Anthony  v.  Negley  et  al.,  211 

WATER  PRIVILEGES. 
See  Obstruction,  1,  2. 

WHITE    WATER    VALLEY    CANAL 
COMPANY. 

See  Damages,  1.    Interpleader,  1,  2.    Ob- 
struction, 3,  4,  5. 

The  charter  of  the  White  Water  Valley  Ca- 
nal Company  provides  that  the  signature 
of  the  president,  attested  by  the  secretary, 
shall  be  taken  as  full  evidence  of  the  do- 
ings of  the  company,  but  it  does  not  ex- 
clude other  evidence  of  their  acts. — Han- 
kins  v.  Shsup  et  al.,  342 
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WIDOW'S  PORTION. 

See  Exxcutobs  and  Administrators,  10. 
Vendor  and  Purchaser,  11, 12. 

WILL. 
See  Devise. 

WITNESS. 
See  Agent,  6. 

1 .  The  mere  fact  that  the  witness  is  a  party 
to  the  suit  is  no  objection  to  his  compe- 
tency.— SheUenbarger  v.  NorrU,  285 

2.  If  the  witness  has  been  sworn  and  exa- 
mined on  the  trial,  it  will  be  presumed, 
the  contrary  not  appearing,  that  there 
was  a  proper  issue  to  which  his  testimony 
was  applicable.  Ibid. 

3.  The  simple  fact  that  a  person  is  a  seller 
of  property  not  in  his  possession  at  the 
time  of  s*ue,  does  not  disqualify  him  as 
awitness  for  the  purchaser. — Lackey  v. 
Stouder,  376 

4.  The  separation  of  witnesses  is  not  a  mat- 
ter of  nght  but  of  favor;  and  when  the 
order  separating  them  is  disobeyed,  it  is 
still  in  tne  discretion  of  the  Court  to  per- 
mit the  examination  of  the  disobedient 
witnesses. — Porter  v.  The  State,  435 


5.  The  Court  may  order  the  defendant's 
witnesses  to  be  removed  out  of  the  hear- 
ing of  the  evidence  for  the  prosecution.-— 
Johnson  v.  The  State,  652 

6.  An  accomplice  is  a  competent  witness. 

Ibid. 

7.  In  prosecutions,  persons  of  skill  can  be 
called  in  to  testify  as  to  the  genuineness 
of  any  bank  note,  Ac.  It  is  not  necessary 
that  they  should  testify  as  to  the  genuine- 
ness of  the  signatures.  Ibid. 


WITNESSES'  FEES. 

Upon  an  appeal  from  a  justice's  judgment 
to  the  Circuit  Court,  the  appellant  had 
subpcenaed  the  appellee,  who  was  a  resi- 
dent of  another  county,  to  testify  as  a  wit- 
ness. On  the  service  of  the  subjKBna,  the 
appellee  demanded  his  fees,  which  were 
not  paid.  He  did  not  appear  at  the  trial, 
and  the  appellant  claimed  to  have  his 
pleas  taken  as  true,  which  the  Court  re- 
fused. Held,  that  the  appellant  could 
not  have  compelled  the  appellee's  attend- 
ance as  a  witness,  he  not  having  paid  his 
fees  when  demanded,  and,  therefore,  the 
defence  set  up  could  not  have  been  taken 
as  confessed. — Wayman  v.  Haaxard,    156 
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